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PREFACE. 


The  Right  Hunoura&le  John  RADCLipr,  whose  judgments 
form  the  subject  of  this  Volume,  was  the  only  child  oi'the  llev. 
Richard  RadclifT,  and  was  bom  on  the  22nd  December,  1765, 
a  few  weeks  after  the  death  of  his  father.  He  matriculated  in 
the  University  of  Dublin,  of  which  hiK  fatlier  had  been  a  Fel- 
low, and  attained  all  the  honours  to  which  a  student  could  aspire 
in  that  distinguished  seat  of  learning ;  and  was  called  to  the 
Irish  Bar  in  Michaelmas  Term,  1 739,  and  in  Hilary  Term,  1796, 
was  admitted  an  Advocate  of,  and  commenced  to  practise  in  the 
Civil  and  Ecclesiastical  Courts 

As  a  Scholar  of  the  University  he  exercised  the  elective 
franchise,  a  privilege  then  enjoyed  by  the  Fellows  and  Scholars 
only;  but  he  never  afterwards  interfered  in  political  matters  of 
any  kind,  althongh  much  pressed  to  enter  the  Irish  House  of 
Commons  by  relatives  who  had  seats  at  their  disposal. 

He  had  the  most  extensive  practice  in  all  the  C-ourts  of  Law 
and  Equity,  as  well  as  in  the  Kcclesiastical  and  Civil  Courts  ; 
the  soundness  of  his  opinion  in  matters  of  research  and  difll- 
culfy,  particularly  on  the  subject  of  Conveyancing  and  Mercantile 
Law,  being  universally  acknowledged.  Perhaps  no  professional 
man  ever  possessed  more  entirely  the  confidence  of  all  classes. 
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Without  any  interest  but  such  as  the  faithful  and  efficient 
di»cliar^  of  professional  duties  bespeaks,  he  was  at  the  same 
time  Vicar- General  of  the  four  Archbishops  of  Ireland,  and  for 
some  years  presided  in  all  the  superior  Ecclesiastical  Courts 
this  country.  No  higher  testimony  could  be  borne  to  the  charac- 
ter of  an  individual  than  is  contained  in  the  letters  of  the  late 
Primate  Stewart  to  Dr.  RadclifF  (whom  he  had  never  seen), 
when  appointing  him  to  the  office  of  Judge  of  the  Courts  of 
Prerogative  and  Faculties,  vacated  by  the  death  of  Dr.  Duig- 
nan,  in  preference  to  the  claims  of  others  for  whom  the  most 
powerful  interest  liad  been  used.  The  Primate,  as  much  to 
the  honour  of  himself  as  of  (he  person  appointed,  wrote  as  fol- 
lows J  "  I  cannot  consider  the  office  of  Judge  of  the  Prerogative 
"  Court  in  the  light  of  mere  patronage,  to  be  disposed  of  at  my 
'^  pleasure."  And  again:  "  But  as  not  only  the  heads  of  your 
*'  profession,  but  the  Har  in  general,  seem  to  think  that  you  are 
'•  the  most  pro|K;r  penton  to  preside  in  the  Court  of  Prerogative, 
■*  it  will  give  mo  great  pleasure  to  appoint  you  to  that  situation, 
*'  if  you  are  willing  to  accept  of  it," 

At  the  time  of  the  npt>ointment  of  Dr.  UadclifF,  although  the 
Judge  of  the  Prerogative,  by  a  privatcarrDugement  nith  the  Pri- 
nuitCt  wan  precluded  from  acting  as  an  advocate  in  any  of  the 
Courts  of  Law  or  Equity,  he  was  allowed  to  continue  his  chiimbcr 
pnictiee.  'the  emoluntents  of  the  Judge  aroiic  from  the  fees  of 
office,  of  which  a  princi|>al  part  was  proilticeil  by  faculties  ena- 
bling the  Mine  clerg^uiun  to  hold  »i'vt'nil  benetices  together,  a 
practice  uf^erwanU  alHili^licd  by  the  present  Primate,  with  the 
sanction  uf  the  (tovcrument  and  the  advice  of  Dr.  lladcliff. 
The  StiUutc  of  the  7  &  S*  Geo.  IV.  r.  -II,  was  subsei]uently 
pa.'ucd,  MTuring  a  fixed  »^dary  to  the  Judge  of  tlie  Prerogative, 
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in  lieu  of  the  fees  of  office,  which  from  that  time  have  been  re- 
ceived by  the  Crown- 

At  the  time  of  his  nomination  to  the  Prerogative  Court  in 
1816,  Dr.  Rudcliff  was  also  appointed  to  the  office  of  Vicar-Ge- 
neral and  Chancellor  of  the  archdiocese  of  Dublin. 

Up  to  this  period,  the  Courts  of  Prerogative  and  Consi&tory 
had  been  held  in  the  private  residence  of  the  Judge,  and  occa- 
sionally in  the  Chapter-room  of  St.  Patrick's  Catliednil;  and 
tlie  original  wills  and  records  were  not  kept  in  any  certain  or 
secure  custody,  no  public  coiirt-hoiific  or  proper  depository  having 
ever  l>ecn  provi<lcd  for  these  purposes.  One  of  Dr.  Radcllff's 
first  objects  was  to  have  these  defects  remedied.  His  endea- 
vours with  the  Government  for  this  purpose  were  snccessfid, 
and  on  the  2Dth  ofApril,  18iy,  the  Court  of  Prerogative  and 
the  Cousistorial  Court  of  Dublin,  fur  the  Hr^t  time,  were  licid 
in  a  public  building  befitting  tribunals  which  from  time  to  time 
exercise  jurisdiction  over  all  the  personal  property  of  the  king- 
dom.  At  the  same  time  the  original  wills  were  deposited  in  an 
office  adjoining  the  Courts,  tliat  of  the  Prerogative  being  more 
secure  and  eomniodious  than  any  other  office  of  the  kind  in  the 
empire.  These  improvements  were  effected  in  a  great  degree 
by  the  assistance  of  the  lltgbt  Hon.  C.  Grant  (now  Lord  Gle* 
nelg),  then  Chief  Secretary  for  Ireland,  who  took  much  inte- 
rest in  the  matter,  from  a  sense  of  the  want  of  decorum  and 
propriety  in  the  former  arrangements. 

A  valuiibic  collection  of  civil  and  canon  htw  books,  ori- 
ginally left  for  the  use  of  the  Judge  for  the  time  being,  by  Dr. 
TisdalJ,  Attorney-General  for  Ireland,  and  Judge  ofthc  Court* 
and  inercajiod  by  Dr.  Thomas  KadclifT,  uncle  to  the  Kight  Hon. 
John  UadcliH^  an<I  Vicar-General  in  the  time  of  Dr.  Tisdall, 
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Hltere  new  eridetttt  ii  aJMittcd 

eoDuilered  that  the  rerenal  of  a  jad^nsnxt  argna  m  dtaeat 
fron  the  opiaioa  of  the  Court  below :  but  it  a  Dot  nnworthy 
of  reonrlE,  that,  for  upwarda  of  twenty-aereQ  years,  during 
which  Dr.  Radcliff  presided  in  ihe  INrfogatiTe  and  Cooststory 
Courts,  his  judgments  were  rerened  in  three  c«sc«ooIy;  in  one 
of  which,  the  Deanery  oj  Si.  Patrick't  in  1817.  be  heard  the 
csoM,  by  consent,  on  a  short  statement  of  facts,  and  the  Dele- 
gAtca  decided  on  voluminous  evidence,  presenting  a  totaUy  dif- 
ferent aspect;  in  tlie  two  other  cases,  namely,  Purcell  r.  Len- 
nonf  luid  Little  v.  Comyn,  t})e  parties  applied  fur  a  Commission 
of  Ucview ;  and  although  the  validity  of  many  wills  on  which  lie 
hail  ailjudlcated  was  afterwards  the  subject  of  uiquiry  before 
juries,  in  one  instance  only  was  there  a  verdict  at  variance  with 
hisjiidf^ment. 

It  is  (lifTirult  in  words  to  do  justice  to  the  unaffected  and 
itt'rliiig  chiinictL'r  o^  the  late  Dr.  Kadcliff;  his  merits  were  of 
tliut  kind  that  are  rather  felt  than  seen.  By  nature  kind  and  l>e- 
tteflucnl,  ho  uover  wearied  of  duiiig  guuU   to  all   within    his 


PREFACE. 


IX 


* 


■ 


Sphere.  ITimself  a  profound  lawyer,  he  treated  tlic  young  and 
inexperienced  advocate  with  a  consideration  and  deference  that 
dispelled  the  difEdence  of  youth,  and  taught  him  to  feel  a  self- 
respect  and  confidence  in  bis  own  powers  which  enabled  him  to 
adrauce  his  arguments  freely  and  uncheekcd  by  the  fear  of  a 
rebuff.  AfTabte  and  courteous  to  all,  while  lie  sustained  the  dig- 
nity of  a  Judge  with  the  ease  natural  to  a  superior  mind,  when 
off  the  Uench,  he  met  persons  of  a  less  exalted  station  witli  the 
familiar  and  sincere  address  of  a  gentleman  to  his  equal,  wbutly 
free  from  that  seeming  condescension  so  otfensive  to  a  generous 
spirit 

"  Proud  with  the  proud,  j-et  oourtoously  proud, 
"  8u  u  to  make  tlitini  feel  he  knew  hU  gtatiou 
"  And  thcir's: — vrithout  a  struggle  for  privirit^ 
"  He  neither  brook'd  nor  daim'd  superiority." 

Ardent  in  his  love  of  justice,  and  impressed  with  lite  deepest 
ISC  of  the  duty  which  public  servants  owe  to  the  public,  he 
was  indefatigable  in  the  investigation  of  every  case  that  came 
before  him,  and  laboured  for  the  truth  with  a  perseverance  more 
like  the  anxiety  of  a  man  seeking  advantage  for  himself  than 
the  indifference  of  a  Judge  in  the  discliarge  of  ordinary  business. 

For  upwards  o(  twenty-seven  years  he  discharged  the  duties 
of  his  office  without  vacation  or  intermission,  except  on  one  oc- 
casion, when  compelled  by  severe  illness  to  absent  himself  from 
Court  for  a  feiv  days;  and  even  on  the  day  of  his  death,  which 
took  place  at  his  house,  near  Blackrock,  in  the  afternoon  of  the 
ISlh  of  July,  1843,  in  the  seventy-eighth  year  of  his  age,  he 
had  discharged  the  duties  of  his  office  in  Dublin  in  the  morning. 

He  died  regretted  by  all,  but  by  none  more  lamented  than 
by  the  practitioners  of  his  Courts,  who  knew  and  esteemed  him 
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ai  I  respected  and  tried  friend,  and  to  whose  unanimous  senti' 
mcnti  the  Editor  of  these  pages  has  here  endeavoured  to  give 
I'xprcuion. 


A 


The  work  which  the  Editor  now  submits  to  the  public 
commenced  dunng  the  lifetlmcof  Dr.  Radcliff,  with  the  object  of 
supply  inff  tlir  want  of  n  collection  of  tlie  decisions  of  the  Courts  of 
('*ivtl  and  KcclesluHicul  Law  tn  Ireland,  and  was  undertaken  with 
the  intention  of  reporting  the  proceedings  of  all  the  superior 
Courts  of  Ecclo»i«*tical  and  Maritime  Law  in  this  country,  of  ori- 
ginal and  appellate  jiiriiidiction,  the  decisions  of  which  had  never 
previously  been  reg«l»rly  reported.  Manuscript  reports  of  past 
OMCS  were  placeti  at  the  Editor's  disposal,  some  of  which  were 
published  with  the  cases  of  the  dny.  Dr.  UadclifT,  who  presided 
in  the  prinripal  Ecclwiftstiral  Courts,  kindly  intrusted  the  Edi- 
tor with  his  notes  and  the  mnnuscript  of  each  case  decided  by 
him,  when  pi\'|wred  for  pres*,  underwent  hts  revision.  On  Dr. 
lta«lcbR"s  death,  his  son,  tlic  present  Vicar-Grneral  of  Dublin, 
plart'd  at  the  K<lltur*s  dinpoMil  a  Inrgr  number  of  original  maiiu- 
ioript  notes  of  judgments  which  had  been  found  among  the  pa- 
pen  of  the  Utojmlgr ;  fnim  these  lltrciises  of  general  interest  have 
bcm  srivcird,  uid,  notwilhstauding  the  objection  arising  from 
thr  irrt'guUr  order  with  regani  to  datr,  it  has  been  deemed 
OKNTV  convenient  to  the  IVofessioo  lu  print  them  as  ft  eon- 
ti»— tion  of  the  c«K«  previously  published,  all  of  which  had 
been  dertdrd  hv  the  same  lewned  Judge.  Several  caMa^ 
aba.  vWdl  were  prrparrd  for  puhlicatioa  dnriii^  Dr.  Rad- 
cliff's  l(lVti«Ptr»  and  irlwrb  htd  mwiitgWH?  bis  nivii'Mi,  are 
pdhUdwd  m  ibe  lanet  part  of  ibia  T*lmfte.  Il  m  mmk  to 
lie  rr|[Tv«ted  ihM  ownt  jwdgiaeins  ««  wort  MipwiaM   qur»- 
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tions  of  law  have  not  been  preserved.  Of  tbe  remainder  of 
thoae  ut  tlie  EUlitor's  disposal,  some  are  on  points  which,  by 
reason  of  recent  statutable  changes,  arc  no  longer  of  value  to  the 
Profession  ;  others  involve  no  questions  of  general  interest. 


* 
• 

I 


As  the  constitution  of  the  Ecclesiastical  Courts  in  England 
and  Ireland  differ  in  some  respects,  it  may  not  be  unacceptable 
to  submit  to  the  public  a  short  notice  of  the  Jurisdiction  of  the 
latter. 

There  is  but  one  Court  of  Prerogative  in  Ireland;  this  Court 
has  jurisdiction  to  grant  and  entertain  suits  respecting  probate 
of  the  wills  and  letters  of  administration  of  the  effects  of  de- 
ceased persons  who  had  b(ma  notahiiia  in  any  two  or  more  dio- 
oetetin  Ireland,  or  dwelt  in  one  diocese,  and  had  personal  estate 
of  the  value  of  Hvc  pounds  and  upwards  in  any  other  diocese ; 
aud  also  to  determine  legacy  suits.  If  the  Court  of  Preroga- 
tive should  entertain  jurisdiction  over  the  asst-ts  of  a  deceased 
person  who  had  noilwna  no/a/iiiutt  its  acts  will  not  be  absolutely 
void,  but  voidable  only  on  proof  of  the  want  of  jurisdiction, 
which  question  the  Court  itself  decides. 

The  Court  of  Faculties  in  Ireland  has  the  exclusive  right  of 
admitting  persons  to  exercise  the  office  of  notaries  public  ;  itatso 
admits  Advocates  and  procurators-general  to  practise  in  all  the 
Ecclesiuiitical  Courts  in  Ireland,  though  each  Ecclesiastical  Court 
may  admit  advocates  and  proctors  to  practise  within  its  own  juris- 
diction. 1  he  Court  of  Faculties  has  also  the  power  of  granting 
dispenutiuns  to  clergymen  to  hold  tuurc  tlian  one  benefice  (a  prac- 
tice which  was  discontinued  by  the  present  Archbishop  of  Ar- 
magh, as  already  stated),  and  of  granting  s)>ecial  licences  or  dis- 
lieusations.  enabling  |>urtie»  1o  be  married  at  other  than  cauoni- 
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cal  hours,  and  out  of  church,  and  of  granting  certain  other 
dispensations ;  but  no  power  of  granting  degrees,  similar  to  that 
posse»!ted  l>y  the  Archbishop  of  Canterbury,  is  vested  in  the 
Archbishop  of  Armagh,  or  the  Coraniissary,  or  Master  of  the 
Court  of  Faculties  in  Ireland. 

The  right  of  appointing  a  Judge  or  Commissary  of  the 
Courts  of  Prerogative  and  Faculties  in  Ireland,  being  vested  in 
the  Crown,  the  Archbishop  of  Armagh  and  his  successors  were 
constituted  the  Judges  of  both  Courts,  by  letters  patent  of  20 
James  I.,  which  specifies  the  jurisdiction ;  and  by  letters  patent 
of  2  Charles  I.  the  Archbishops  o(  Armagh  nere  enabled  to  ap> 
point  a  Judge  or  Commissary  of  the  Court  of  Prerogative,  and  a 
Commissary  of  the  Court  of  Faculties,  instead  of  being  obliged, 
as  tlieretofore,  to  act  in  person;  from  which  period  both  offices 
have  been  uninterruptedly  held  by  the  same  person,  under  the 
appointment  of  the  Archbishop;  and  they  are  now  consolidated 
by  the  Act  7  &  8  Geo.  IV.  c.  44. 

Appeals  from  the  Court  of  Prerogative  in  Ireland  lie  to  the 
Court  of  Delegates,  consisting  of  Judges  appointed  by  special 
commission  from  the  Crown  for  the  particular  appeal, — a  juris- 
diction which  in  England  has  recently  been  transferred  to  the 
Judicial  Committee  of  the  Privy  Council. 

The  Consistorial  Courts  in  Ireland  arc  similar  in  their  juris- 
diction and  practice  to  the  Consistorial  Courts  in  England;  and 
appeals  lie,  as  in  England,  in  the  first  instance,  from  the  Diocesan 
to  the  Metropolitan  Court  of  the  Archbishop,  and  from  thence 
to  the  ultimate  Court  of  appeal, — in  Ireland,  the  Court  of 
Delegates;  in  England,  the  Judicial  Committee  of  the  Privy 
Council.  The  Consistorial  Courts  in  Ireland  have  jurisdic- 
tion,   within   thctr  reK|>ective  dioceses,  similar  to  that  of  the 
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Coiirl  of  PrerogatWc  orcr  the  assets  of  deceased  persons,  who 
dwelt  within  the  diocese,  and  had  no  personal  estate  in  any 
other  diocese  iu  the  kingdom ;  and  if  a  person  dying  out  of  Ireland 
leaves  personal  estate  iu  one  diocese  only  in  Ireland*  the  Con- 
sistorial  Court  of  that  diocese  has  also  jurisdiction  over  such  es- 
tate. Probates  or  letters  of  administration  granted  by  these 
Courts*  where  the  deceased  persons  had  such  property  as  would 
ou^t  the  jurisdiction  of  the  Court,  are  void  ab  initio,  and  rccjuirc 
no  decree  or  judicial  act  to  set  them  aside.  To  the  Consistorial 
Courts  also  appertain  the  determination  of  questions  concerning 
the  validity  of  marriages,  suits  for  divorce,  and  restitution  of 
conjugal  rights,  and  defamation  causes;  they  have  also  juris- 
diction in  suits  respecting  ecclesiastical  buildings,  rights,  and 
privileges  ;  the  correction  of  clerks,  and  other  matters  of  Church 
discipline,  as  well  as  the  correction  of  laymen  in  some  few  cases. 
The  Judges  of  the  Consistorial  Courts  in  Ireland  fill  the  several 
offices  ofVicar- General,  Official- Principal,  Commissary-General, 
and  Chancellor,  and  exercise  ordinary  jurisdiction. 

The  general  practice  at  the  bar  of  the  Ecclesiastical  Courts 
in  Ireland  is  confined  to  the  Advocates,  whose  qualification  for 
admission  b  the  degree  of  Doctor  of  Ci^il  and  Canon  Law,  though 
all  of  the  present  advocates  are  also  barristers.  The  privilege 
of  addressing  the  Court  is  extended  to  all  members  of  the  Irish 
Bar,  provided  there  be  two  advocates  at  the  same  side  with  them ; 
the  title  "Dr."  has,  therefore,  been  adopted  in  the  following 
pages  to  denote  the  reguhir  practitioners,  and  "  Mr."  has  been 
applied  to  the  persons  not  so  qualified. 
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ECCLESIASTICAL  &  MARITOIE  COURTS, 
Cf)r  jtt?igt}  Court  of  BrlcQatrs 

IN  IRELAND. 


CONSISTORY  r-OURT  OF  DUDLIN. 


STEELE    V.    BKADOELL. 


Ft'DGMENT. 

Dr.  Radclifp. 


183a 
30M  A». 


This  siiit  was  comraenced  in  the  ConsiBtory  Court  in  compatin^ 
of  FemSf  the  proper  ecclesiastical  court,  by  Mrs.  whic'iTI  Tilii '" 
l5t«el«,  as  chancery  guardian  of  her  son,  William  ^J^^*^'^/*'^ 
[Fleetwood,  a  minor,  to  disannul  his  marriage  with  ™''jw,  under 
[liiae  Elizabeth  or  Bc«6y  Braddcll,  by  virtue  of  the  it,  into  be 
9  Geo.  11.  c.  11  i    and  it  is  retained  here  on  appeal  ^^H^^y^fJ^'t^, 
from  a  grievance.  msrrUgo  u  to 

clutitfly. 
SemM*— 
titof  it  dir*H«4  to  b»  ooinpuE«d  Trttm  U)  act  d<nto,  or  «ii  i>refil  liApppncd,  tho  ilaj 
vkvaofi  lb*  tct  is  doDCgOr  STvnt  occurs,  U  to  be  rerltnnpd  w*  intlitiv*.  Bat  llik  mli-  is 
Mt  to  bo  KppbBd  wtier«  iU  ftpplication  is  founil  to  crcato  n  jwnaltj  or  forfeittirv.  or  to 
dlToat  •  voatcxl  rigtiL  or  mLcmt,  or  to  nullifjr  a  ditrtl  or  conlract  aguutt  ib«  int«nt  of 
ymi—  I  or  wber*  h  U  fslrlj  to  h»  ooltwtcd  by  Uin  Rialuto  or  intirummt  Aonlaining 
tfc*  UmlUlkm,  thai  tke  int«nt  auUtatAa  ftgainst  tbv  incla«iv«  com  pal  Jit  ion. 

Tbfl  prvTiaioaa  of  tbt)  9tii  Geo.  II.  c.  II.  Ir»b,  for  uiiiulling  tb«  marriagv  of  & 
■iMT.  h>d  witiwat  ooMvot  of  iht  parent  or  guarillan,  do  not  nppl;  to  a  mamarj 
amrMtcd  in  Sooiland,  tbongfa  the  parties  hA  Inluid  to  nktarate  It,  in  onler  to  uvM 
tb«  Mt,  Hkl  reloTBcd  libv  iMit  da;. 

B 
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CASES    OF.TERMINED   Vt   TflS 


V, 

Braodbll. 


1838.  That  ftct,   after    reciting,    that    notwithstanding 

20th  Feb.    the  penalties  laid  on  persons  celebrating  clandestine 
Steblb     Diarria<^es,  many  persons  under  age  entitled  to  coa- 
sidcruble  fortunes    are  fre<)ueully  married  witlioin 
the  consent  of  their   parents  or  guardians,  to  lbs 
great  prejudice  of  many  familieB  ;  enacts,  ^'ttutiU 
marriages  and  matrimonial  contracts,  when  eiUier 
of  tlie  parties  are    under  the  age  of  tn"entT.oiie 
years>   Imd  without  tbe  consent  of  the   father,  (if 
living)  in   writing,  under  his  hand,  fir&t  had  aad 
obtained,   or  if  dead,   of  tbe  guardian,   had  and 
obtained  in  tbe  like  manner,  shall   be  absolutdr 
null  and  void  to  all  intents  and  purposes,  and  sitall 
not  be  deemed  or  adjudged  or  construed  by  noj 
spiritual  court  as  contracts  or  marriages ;  if  either 
of   the  parties  mjirrying  or  contracting  marriage 
nitbout  consent,  and  being  under  the  age  of  twenty- 
one  years,  be  entitled  to  any  real  estate  of  tbe  yearly 
value  of  £100,  or  to  any  personal  estate  of  the 
value  of  £500," 

Such  strong  words  of  avoidance  would  have  made 
such  marriages  absolutely  void,  and  the  sentences 
of  these  courts  declaratory  merely,  had  the  ad 
stopped  there  ;  but  section  S,  shows,  that  the 
statute  intended  to  render  such  marriages  voidable 
only  by  a  suit  in  the  ecclesiastical  court ;  Cor  tbe 
act  by  it  enacts,  that  it  shall  be  lawful  for  the 
father  or  guardian  to  commence  a  suit  in  the 
proper  Ecclesiastical  Court  in  order  to  disannul 
the  marriage,  which  suit,  says  the  statute,  **  when 
commenced  shall  be  prosecuted  with  effect."  **  And 
if  it  shall  appear  in  the  suit  by  proper  proofs:,  that 
either  of  Ibe  parties  so  marrying  or  contracting  to 
marry,  was  at  the  time  of  such  marriage  under 
the  age  of  twenty-one  years,  such  marriage  or 
matrimonial  contnu-t  shall  be  declared  and  ad- 
judged by  the  ecclesiastical  court  where  such  suit 
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r 

■  rnE  ECCLESIASTICAL  COURTS 

L  .,...„ 

This  was  a  suit  to  disannul  a  marriaf^c. 
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1636. 
VMFeA, 


III  computing 
Iboilnie  witliin 

I  which  a  fnil  (» 

JODGMENT.  dl»nn..l.bj 

i  Db.  RaDC:LIFF,  »Inor.  undcT  !* 

J  Geo.  11.  c.  II, 

Tliis  suit  was  commenced  in  the  Consistory  Court  I'tobopcmi- 
Bf  Fcnis  by  Mrs.  Steele,  a  Chancery  guardian  of  her  daj  of  the  mw- 
ion»  William  Fleetwood,  a  minor,  to  disannul  his  mar-  'iTtcJ  f«c(«. 

fii-c/y. 

of  the  9  Geo.  11.  c.  1 1  -,  and  it  is  retained  here  on  whe™  limo  !■ 

ditccled  Lo  Uq 
coinputcO  from 
■n  kct  iluiiF,  ur 

f      (a)  F<ar    llw  inarruige._J>i'.  (now  S«rg«U!it)  SfocJI,  i>r.  JvxtpA  [>6n«d.  tha  da; 

AWr£tf:  uJ  JVr.  JSrwjier  (liW  8»li«lor  General).  *''f""'  ^'"^  "•■' 

CVmfM Sir  //rtiry  MtrttltftK,  Barl.,  Sir  Thomas  Staples,   Bart.,  CTenl  occun  i* 

pf.  Kratt»f(t  (oAv  J.  of Ihe  IVeragadvc),  ttnA  Dr.  Gayer.  v>  b«  reckoned 

But  tht«  rule  )■ 
KM  to  bcapt'leJ  wbtr«  iU  kppllckliaii  w  found  to  creoio  »  pviialt}  or  forfniturc,  or  to 
4I«mC*  «Mt»d  Hghl  or  laim-wf,  or  to  naltlf>  k  deed  or  contrMt  atcalDnt  (he  futeat  of 
p«tl«it  or  -Iwr*  U  i»  ftirlj  u>  b«  coIl*<-t*d  bj  lh«  Matuto  or  loiilriiiiieiil  contAining  the  limi- 
tlll^.  tlMl  tll«  IkWvI  mliltMM  Bg«ia*l  the  incluiit*  cOBpataUon. 

TWpra«l4»M<if  thAlllh  G«o.  II.  c.  H,  Iritli.  for  mmtUnc  the  nurriimt  of  a  minor,  tuul 

,  of  IhB  parat  «  KUudlsB,  do  not  •ppl/  lo  a  imrrUee  cunlriurted  in   SaotlaoiJ, 

lh«  partlM  Ufl  Iraland  to  eelcbrKle  it,   iii   order   to  m*uld  tlie  ui,   billI  roturard 


ria^wiUi  Mi»s  EHzabeth  or  Uessy  Uraddcll,  by  virtue 
of  the  9  Geo.  11.  c.  11  , 
appeal  front  a  grievance. 


iJ 
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20(4  Ftb. 


Tliat  act,  after  reciting,  tliiit  notwithstanding  I 
penalties  laid  on  persons  cclchmting  clandostinc 


BRiuDtLL  riages,  many  persons  under  ago  entitled  to  consk 
Strri  r.  ^'^^  fortunes  arc  frequently  married  without  the 
sent  of  tlieir  parents  or  guardians,  to  tlie 
prejudice  ni'  many  families;  enacts,  "that  all  intf-l 
riages  and  matrimonial  contracts,  when  either  of  tkj 
parties  are  under  the  ajjc  of  twenty-onc  yean, 
without  the  consent  of  the  father  (if  living),  nl 
tm'tinff,  under  his  hand,  first  had  and  obtained,  oc  if] 
dead,  of  the  guardian,  had  and  obtained  in  the  tike 
manner,  shall  he  absolutely  null  and  void  to  all  intenu 
and  purposes,  and  shall  not  be  deemed  or  adjudj^ed 
or  construed  by  any  spiritual  court  as  contracts  or  nw* 
riages  ;  if  either  of  the  parties  marrying  or  contnct* 
ing  marriage  without  consent,  and  being  under  iht 
age  of  twenty-one  years,  be  entitled  to  any  real  e^tati? 
of  the  yearly  value  q(  £,l(K),  or  to  ani/  perjional  r.-<l'i!< 
of  the  tudue  of  £500." 

Such  strong  words  uf  avoidance  wouhl  have  made 
such  marriages  atKolutely  void,  and  the  senteoccs 
of  these  courts  dechratory  merely,  had  the  aft 
8lop[>ed  there;  but  section  2  shews,  tliat  the 
statute  intended  to  render  such  marriages  voidable 
only  by  a  suit  in  the  ecclesiastical  court ;  for  the 
act  by  it  enacts,  tlial  it  shall  be  lawful  fur  the 
father  or  guardian  to  commence  a  suit  in  the 
proper  ecclesiastical  court  in  order  to  disannul 
the  marriage,  which  suit,  says  tlic  statute,  **wheQ 
commenced  shall  be  prosecuted  with  effect."  "And 
if  it  shall  ap[>ear  in  the  suit  by  proper  proofs,  that 
either  of  the  parties  -lo  marrying  or  contracting  to 
marry,  was  at  the  time  of  stich  marriage  under 
the  age  of  twenty-one  years,  such  marriage  or 
ntatrimonitti  contract  ahitll  be  declared  and  ad- 
judged by  the   ecclesiastical  court  where  such  suit 


i 
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I 


is  comnieuceJ,   to  bu  absolutely  null  and  void  tu       I83H. 
all  inlenU  and  purposes.**  a<iM/V6. 

Had  tho  act  stopped  there  tlio  suit  might  bo  fiTxntH 
commeured  at  any  unlimited  period  aller  the  BnArii>Ki.i. 
roarriatro,  but  the  Srd  section  has  provided,  "  that 
if  710  such  suit  be  commenced  wif/n'n  one  year 
after  the  solcinnizntion  of  &uch  marriage  or  the 
making  such  matriinonial  contract,  such  marriage 
or  mafrimonial  contract  shall,  from  the  expira- 
tion of  such  year^  he  good  and  valid^  to  all  intents 
and  purposes  as  if  the  act  hod  not  been  made ; 
anything'  hereinbefore  contained  to  the  contrary 
in  anywise  notwithstanding."  The  effect  of  ^rhich 
enactuient  is  to  make  the  niarria^'e  or  contract 
only  Toidable  and  not  void. 

■ 

The  Court,  in  order  to  its  sentence  of  nullity, 
Bbould  have  some  evidence — 1st.  that  a  marriage 
was  bad  at  or  abuut  a  particular  time.  ^ndly>  it 
should  be  satisfied  that  the  child  or  ward  was  then 
under  the  age  of  twenty-one  years.  Srdly.  that  he 
or  she  was  entitled  to  the  statutable  fortune, 
-tlhly.  that  the  proinovent  in  the  suit  is  the 
father  or  guardian. 

The  suit  bein^  to  bo  instituted  not  by  either 
of  the  parties  married,  but  by  a  third  person,  not 
pre8<mt  at  or  privy  to  the  marriag-e,  loose  evidence 
of  the  marriage  would  be  suflicient  at  all  events 
for  that  third  person  to  give.  I3ut  here,  that  point 
is  out  of  the  way,  as  the  impugnant  has  proved  the 
morringe  had  on  a  particular  day,  at  Port  Patriek, 
in  Scotland.  The  guanliau  has  produced  her 
letters  of  guardianship*  and  has  proved  that  tlio 
ward  was  at  the  lime  of  the  marriage  under  the 
age  of  twenty-one  yeurs,  and  of  about  tho  ago  of 
eigiitfien  years;  and  that  ho  was  tfutitlod  to  a 
personal  fortune  to  the  value  of  f-OOO,  and  much 
more,  under  the  will  of  his  father  some  years  dead. 


V, 
BaADDKLL. 


CASES   DETERMINED   IN    THE 

1838.  But  the  impugnant  insists,   that  the  promorent 

20/A  Feb.^  jg  j^qj  entitled  to  a  sentence  of  nullity  of  this 
Steele  marriage,  and  rests  her  defence  on  two  grounds — 
let.  that  this  suit  was  not  commenced  within  one 
year  after  the  marriage,  which  has  been  proved  to 
have  been  solemnized  on  the  7tb  November,  1833 ; 
such  year  having,  as  she  contends,  expired  on  the 
6th  November,  1834,  and  the  citation  was  served 
on  the  7th  November,  1834.  Sndly.  that  if  it  was 
commenced  in  due  time,  still  that  the  marriage  was 
not  solemnized  in  Ireland  but  in  Scotland,  and  that 
therefore  the  Irish  statute,  9  Geo.  II.  c.  11,  should 
not  be  construed  to  annul  it. 

As  to  the  first  and  preliminary  question,  the 
promovent  objects  that  the  court  cannot  take  it 
into  its  consideration  now ;  insisting,  that  (in  strict 
analogy  to  the  common  law  rule  in  actions  of 
trespass  or  assumpsit,  where  the  statute  of  limi- 
tations cannot  be  taken  advantage  of,  unless 
specially  pleaded)  it  should  have  been  specially 
pleaded  in  bar  of  this  suit  and  cannot  be  raised 
at  the  hearing.  But  there  is  no  sort  of  analogy 
between  this  suit  and  such  common  law  actions. 
The  analogy  should  be  rather  between  this  suit, 
founded  on  the  9  Geo.  II.  c.  11,  and  actions  upon 
statutes  given  by  statute.  The  principle  on  which 
the  common  law  courts  require  the  statute  of  limi- 
tations to  be  pleaded  in  assumpsit,  or  the  like,  is 
that  the  limitation,  is  in  bar  of  the  remedy,  and  not 
of  an  original  right  of  suit.  Besides,  non  constat, 
that  the  contractor  of  the  debt  will  take  advantage 
of  the  bar,  and  if  he  intends  to  do  so,  he  should 
give  notice  of  that  by  plea,  to  which  the  plaintiff 
may  reply  matter  to  take  the  case  out  of  the  statute, 
to  avoid  surprize  at  the  trial.  But  even  at  common 
law,  where  the  suit  is  created  by  a  statute,  which, 
or  one  in  pari  materia,  limits  the  time  within  which 
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tiie   suit  it  so   gives  Is   to  be   brought,    the   non       1838. 
coin  me  I  ICO  me  lit  of  it   within    the    limltod    time  is 
permitted  to  be  relied  on  at  the  trial.     The  bring- 


$OfA  Pih. 


ing  the  SHit  in  due  lime,  is  in  fact  a  condition  Bkaddbll. 
precedent  to  the  giving  judgment  or  a  sontcnce  ; 
and  Sei^cant  WilliaDi8(n)  states  ilie  rule  to  be,  that 
in  actions  upon  statutes  repuired  to  be  brought 
within  a  time  limited  by  them,  where  tlie  time  of 
commencing  the  suit  does  not  appear  on  the  record, 
the  plaintiff  eliould  at  the  trial  produce  a  copy  of 
the  writ.  I  do  not  $ee  why  it  was  insisted  on  here, 
that  the  court  cannot  consider  the  point  of  limita- 
tion at  the  hearinir,  when  every  cJise  on  the  compu- 
tation of  time  of  limitation  at  law  cited  to  this  court 

■  actually  6r3t  arose  after  a  verdict  or  a  nonsuit. 
In  this  case  I  do  not  see  how  the  point  of  limita- 
tion could  earlier  he  noticed — eR|(ecially  as  the  libel 
did  not  state  the  precise  day  of  the  marriage.  But 
OS  the  seventh  article  of  the  libel  states,  and  when 
the  exception  stated  the  marriage,  the  replicant 
controvertpd  not  only  the  date  but  the  fact  itself; 
and  did  not  admit  either — and  nothing  was  to  be 
considered  by  the  court  aa  proved  tmtil  read  at  the 
hearing.  Here,  however,  the  facts  appearing  on 
the  record,  the  party  sued  could  not  waive  the  benefit 
of  the  limitation,  nor  could  the  court  decline  to  give 

fit,  fur  the  9  Geo.  U.  ell,  provides  expressly  that 

if  the  suit  be  not  commenced  within  the  year,  the 

marriage  shall  be  good  and  valid  an  if  the  act  was 

'    not  passed — and  of  course  could  not,  in  that  case, 

^Le  annulled  by  sentence  of  this  court  founded  on 
the  statute. 

The    point    whether    this    suit   has    been    coni- 
mcpced    within    a  year   after  the   marriage  de- 


(tf)  Pint'!/  V.  fnhahilaith  fit  Hvlrt.  2  SBtmd.  375.  n. 
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1838.       pends   on    this — whether,  in   the   computation    of 
UOihFeb.    tjjjjg^  tijg  ^ti,  pj.  stij  (jf  November,  1833,  is  to  be 

Stkele  considered  as  the  first  day  of  that  year.  If  the  7th 
Braedell  ^^  ^*^*  '-^^  y^^^  expired  the  6th  of  November,  1834' ; 
if  the  8th,  it  expired  on  the  7th  of  November.  It 
therefore  follows  incontestably  that  if  the  7th  of 
November,  1833,  is  to  be  counted  inclusively — 
and  as  the  first  day  of  the  year — such  year  expired 
on  the  6th  November,  1834-,  as  there  could  not  be 
two  7th  days  of  November  in  one  year,  and  that 
so  this  suit  has  not  been  commenced  in  due  time 
and  must  be  dismissed.  In  this  computation  of 
time  it  seems  agreed  that  there  is  to  be  no  fraction 
of  a  day — no  reckoning  a  momenta  ad  momentum 
inducing  uncertainty  and  confusion.  To  be  sure, 
there  are  cases  in  which  the  day  has  been  fractioned 
— but  such  have  been  cases  where  two  or  more  acts 
have  been  done  at  different  hours  of  the  same  day, 
giving  distinct  rights  to  be  adjusted  by  priority  of 
the  acts  or  events — as  sometimes  in  cases  of  bank- 
ruptcy— and  on  acts  done  by  an  heir  at  a  subsequent 
hour  of  the  same  day  on  which  his  ancestor  died.  In 
fact  the  advocates  here,  on  each  side,  appear  to  rest 
much  of  their  arguments  for  and  against  the  inclu- 
siveness  of  the  7th  November,  1833,  on  the  grounds 
that  there  is  to  be  no  fraction  made  of  the  day. 

In  construing  this  statute  in  relation  to  the  clause 
of  limitation,  I  think  this  court  is  bound  to  be 
guided  by  the  principles  adopted  by  the  temporal 
courts  in  the  construction  of  clauses  somewhat  similar 
in  other  statutes  ;  and  with  that  view,  I  have  read 
the  cases  cited  from  those  courts,  and  one  or  two 
not  cited  on  this  subject — and  I  have  endeavoured 
to  collect  some  general  rule  of  construction  and 
computation  of  time.  It  is  the  duty  of  every  court 
to  collect,  if  it  can,  general  rules  for  reliance, 
otherwise  the  law  would  soon  cease  to  be  of  service. 


cosaiSTon?  court  of  oublin. 
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I  End  a  rule  laid  down  and  acted  uii  in  several  coBea 
cit«d,  "  that  where  time  is  directed  to  be  computed 
from  an  act  done  or  event  happened,  the  day  whereon 
the  act  is  done  or  event  occurs  is  to  be  reckoned  as 
inciwtiee,  and  as  the  fii-st  day  of  the  period  to  bo 
computed" — in  contradistinction  to  the  computation 
from  the  day  of  the  diitc,  or,  which  is  the  amic 
thing^,  the  date  of  an  instrument.  I  find  that 
rule  acted  on  in  Norris  v.  The  Hundred  of 
Oa*r/r^(o),  where  the  action  against  the  Hundred 
to  recover  damages  for  loss  by  rubbery  witliin  the 
Hundred  was  given  by  statute  to  ihu  party  robbed 
and  60  aggrieved — and  it  wus  not  considered  as  a 
penal  statute.  The  verdict  vvas  for  the  plaintiff,  and 
afterwards  the  defendants  niist-d  the  point  that  the 
plaintiif  had  not  proved  Ihr  action  to  have  been 
commenced  in  time,  as  the  ^  Eliz.  c.  IS,  Eng. 
provided  that  tlie  party  robbed  should  tuke  no  bene- 
6t  to  charg-c  tbe  Hundred,  except  he  should  com- 
mence his  action  within  one  year  next  after  the 
robbery  committed.  The  Court,  on  the  general 
rule,  held  that  the  day  of  the  robbery  was  to  be 
counted  inclusively^  and  so  tbe  action  was  a  day 
too  late.  There  was  nothing  there  to  laki;  the  case 
out  of  the  general  rule.  It  does  not  make  that  case 
of  leas  authority,  that  Hobart  was  one  of  the  judges 
who  decided  it,  and  had  time  afterwards  to  reflect 
on  the  point ;  and  that  in  the  report  he,  as  it  were, 
bis  opinion,  speaking-  in  the  first  person  sin- 
■**  I  held  it,  that  In  coses  that  depend  not 
**  on  writings  dated,  but  where  time  is  to  be  cum- 
pitted  from  an  act  done,  as  here  in  case  of  the 
robbery,  the  action  was  commenced  too  late." 
The  same  generol  rule   is  rec^tgnised   by   Lord 
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lb38.  HoIt,(a)  and  again  adopted,  at  a  much  later  periodj 
jlothFeb.  i„  ^g^  ^  Adderley(h\  hj  Lord  Mansfield,  and 
Steele  the  Couit  of  King's  Bench  j  where  the  question 
Braddkll.  ^^'  whether  the  late  sheriff  could  be  proceeded 
against  for  not  returning  a  writ,  the  statute  having 
provided  that  no  sheriff  shall  be  called  on  to  return 
any  wiit,  unless  he  shall  be  required  to  do  so  within 
six  months  after  the  expiration  of  his  office  •,  and 
he  went  out  of  office  at  four  o'clock  in  the  afternoon 
of  12th  February.  The  first  opinion  of  the  Court 
was,  that  the  day  of  going  out  of  office  was  to  be 
excluded  from  the  six  months,  as  there  could  be  no 
fraction  of  a  day,  and  be  might  be  called  on  to  act 
in  the  course  of  that  day.  But  Lord  Mansfield, 
and  the  rest  of  the  Court,  declared  they  had 
changed  their  opinion,  and  reviewed  the  cases,  and 
said,  that  as  this  was  a  penal  proceeding  against  the 
sheriff,  he  was  entitled  to  the  most  favorable  con- 
struction of  the  act.  The  observation  of  Lord 
Mansfield  on  that  penal  proceeding,  so  as  to  construe 
the  day  to  be  inclusive,  agrees  with  that  of  Lord 
Chief  Justice  Parker,  in  The  Queen  v.  Oreen(c), 
The  next  case  in  point  of  date,  where  the  general 
rule  was  recognised  and  adopted,  is  that  of  Castle 
V.  Burdett(d)y  on  motion  to  set  aside  a  nonsuit,  as 
the  writ  of  trespass  against  officers  of  the  revenue 
was  by  statute  directed  not  to  be  issued  out  until 
one  calendar  month  next  after  notice  in  writing 
served.  It  was  there  contended,  that  the  day  of 
the  service  of  the  notice  should  be  counted  as  ex- 
cluded from  the  month,  for  that  the  intention  of 
the  statute  was,  that  the  officer  should  have  a  whole 
month  to  tender  amends,  which  (it  was  said)  he 
could  not  have,  if  the  day  of  the  notice  was  to  be 

(a)   1  Lord  Raym.  480.  (&)  2  Dougl.  463. 

jc)   10  Modem  Rep.  212.  (rf)  3  T.  R.  623. 
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inclusively  reckoned.       But  the  court  hold  the  case       1836. 
to  be  witbin  the  general  rule  applied  in  computing  j^^'f'  f''^-^ 
time  from  an  act  done. 

The  next  case  is,  Qltissington  v.  Rau)linK{a). 
Therc»  in  ascertaining'  the  happening  of  an  act  of 
bankruptcy,  by  lying  in  prison  two  months  from  the 
time  of  the  trader's  first  arrest,  to  which  the  act  of 
bankruptcy  had  relation  hack,  the  question  was, 
whether  the  day  of  arrest  was  to  be  reckoned 
eseluaively  or  inclusively.  Mr.  Justice  Lawrence, 
who  had  nonsuited  the  plaintilf,  on  the  ground  that 
the  day  of  arrest  was  to  be  reckoned  exclusively, 
agreed  with  the  rest  of  the  Court  that  it  should 
have  been  taken  inclusively  ;  and  that  he  should 
not  have  nonsuited  >  and  in  terms  repeated  the 
general  rule,  as  above,  on  wliich  the  case  was 
decided.  As  a  gnneral  rule,  therefore,  it  had  then 
the  apprnral  of  at  least  five  chief  judges,  aud  the 
Court  of  King's  Bench. 

Of  those  two  cases,  The  King  v.  Adderley,  and 
Qlatsingion  r.  Rawlins^  it  is  to  be  observed,  that 
the  acts  or  events  from  which  the  time  was  to  be 
computed,  were  neither  of  them  done  by,  or  under 
the  control  of,  the  person  affected  by  the  inclusive 
calculation  ;  from  the  arrest,  or  quitting  office. 
The  converse  of  tlie  rule  was,  that,  generally 
speaking,  when  time  was  to  be  computed  from  the 
day  of  the  date,  or  from  the  date,  (which  is  the 
same  thing,)  the  day  of  the  date  was  to  be  counted 
as  excluded  from  the  limited  time  ;  and  both  rules 
appear  to  have  admitted  of  exceptions,  like  uU  other 
general  rules. 

Pugh  V.  Duke  of  Leeds^K),  is  an  instance  of 
coustruing  tlie  day  of  the  date  exclusive,  to  validate 
deeds  J  and  there  arc  several  cases  of  exceptions  to 

(«)  3  Eui.  407;  4  Esp.  324.         (i)  Cow|i.  714. 
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the  rule  of   inclusive   computatiuu  of  ttme.    Of 
.  these  latUT,  the  leading  one  was  in  the  year  ISlO,  at 
the  Rolls  in  England — Lester  \*  Qariand(a),  That 
was  the  case  of  a  devise  (not  on  a  clause  of  the 
statute,)  of  a  residue  in  trust,  in  case  A.  should, 
within   six    months    after    testator's    death*    give 
security  not  to  marry  B.,  and  not  othervTisc,  to  pa 
a  large  sum  to  the  children  oi  A.,  with  a  devise 
over,   if  she   neglected  to  do  so.     A.  actually  did 
give  scairity,  but  ut  a  time  that  made  it  necessa 
to  rule  the  day  of  the  death  to  be  inclusive  or  e 
elusive — and  the  person  in  remainder  filed  his  bill 
to  be  decreed  entitled  to  the  money,  as  forfeited,  A. 
not  baWng-  ^ven  the  security  in  time,  if  the  day 
of    the    death   was   to    be   reckoned   iJictutively. 
It  vva9  ruled  to  be  exdusivey  and  no  doubt   it  wa3 
a  just  exception  from  the  genera)  rule,  as  it  was  to 
save  a  forfeiture   by  A.'s  neglect,  of  the  benefit 
designed  for  her  children ;    and  the  limitation  of 
time  must  Imvo  been   intended  by  the  testator  to 
secure  the  fulfilment  of  his  object,  to  prevent  A. 
intermarrying  with  13.  i  and,  therefore,  it  was  not  a 
case  for  strictly   narrowing  the    period    for    ber 
election,   whereby   the    testator's   object  might   be 
defeated.     And  besides,  on  the  queatiun  of  inten^ 
tion,  the  testator  could  not  well  have  supposed  that 
his  will  would  he  opened  the  day  he  died ;   and 
until  that  was  done,  the  contents  of  it  could  not  be 
known,  nor  to  whom  the  security  was  to  be  given, 
as  bis  representative,  if  he  named  one.     By  Vesey's 
report  of  that  case,  it  would  seem  as  if  (he  Master 
of  the  Rolls  denied   tbo  existence  of  the  general 
rule  ;    but  on  considering  that,  and  the  subsequent 
coses  where  that  case  is  noticed,  it  is  rather  to  be 
collected,  that  what  he  was  controverting  was  only 
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the  unicersalitjjf  of  the  rule,  and  that  he  was 
deciding  on  exceptions  to  it  as  a  general  one.  It 
was  nut  then  necessarj  to  deny  it ;  and,  adverting 
to  the  case  of  PcUew  r.  East  FFonford^a),  it 
would  so  appear,  and  that  the  general  rule  was 
by  Sir  William  (iraiit  supptised  to  exist. 

The  exceptions,  as  I  collect  from  the  subsequent 
cases,  appear  to  be  of  this  nature : — that  the  rule  of 
considering  the  day  of  the  act  or  event  inclusiveh/y 
is  not  to  be  applied,  where  its  application  is  found 
to  iuflict  or  create  a  penalty  or  forjeituret  or  to 
divest  a  vested  right  or  interest  ;  or  to  nullify  a 
deed  or  contract  against  the  intent  of  the  parties  ; 
or  where  it  is  fairly  to  be  collected  by  the  statute 
or  inbtrunieut  cuntniiiing  the  limitation,  that  the 
intent  militates  against  the  inclusive  computation. 
So  in  ej"  parte  Knllnn(^li},  the  tnclu<ling  the  day  of 
execution  of  the  annuity-deeds,  in  the  twenty  days 
prescribed  by  the  statute  for  their  enrolment  (vvitliin 
twenty  days  after  execution)  would  have  divested 
the  rights  of  the  parties,  vested  by  their  solemn 
deeds ;  and  besides  the  limilution  was  merely  uf  so 
manjf  dnt/t  for  enrolment — not  a  month  or  year — 
and  that  was  laid  hold  of  as  showing  the  intent  of 
the  act ;  for,  says  Lord  Kenyon,  suppose  the  enrol- 
ment was  required  tu  bo  within  one  da^  after,  tho 
act  could  not  bare  meant  that  the  execution  and 
enrolment  must  be  on  the  sn7tte  day,  and  even 
on  Sunday. 

So  the  time  limited  being  to  be  computed  by 
imy&f  accuuuLs  for  the  nun-application  of  the  rule  in 
Peiletff  V.  East  JVonfordt  and  other  cases.  In  the 
cue  of  Dowiing  v.  Foxall(c),  on  the  limitation  for 
redeiDplion  xvithin  six  months  after  execution,  cxe- 
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20th  Ffb.    |jy   yjg  tenantry  act,  the   construing   the   day  of 

Stbblb     excctition  to  be  included  in   the  six  months  would 

Bbadiibll.  ^^^^  caused  a  forfeiture  of  the  lease,  and  divested 

a  right  j  and  Lord  Manners  expressly  decided  the 

construction  of  the  act  on  that  ground. 

I  find  but  one  case  on  the  snbjcct  in  these  courts, 
and  that  Js  ex  parte  and  unopposed,  viz. —  in  the 
goods  of  Sir  Robert  ff-'ilniof(n).  Sir  Robert  ap- 
pointed Lord  Kcnmarc,  and  four  otliers  executors, 
with  this  proviso  that  he  directed  and  declared  that 
in  case  any  one  or  more  of  thora  fihould  be  absent 
from  Great  Britain  at  ike  time  of  his  death,  and 
continue  absent  therefrom  for  three  months  next 
after  his  decease — "  or  if  any  one  or  more  of  them 
shall  not  prove  my  will  witliin  three  calendar  months 
next  after  my  decease,  the  appointment  of  him  or 
them  shall  be  void  and  is  hereby  revoked."  Two  of 
the  executors  proved,  and  a  reservation  was  made  in 
the  grunt  of  the  power  of  making  a  like  grant  to  the 
others,  if  applying  within  three  calendar  months 
after  the  decease;  one  other  afterwards  applied  to  be 
joined,  and  had  been  sworn,  but  the  officer  doubled 
whether  the  day  of  the  death  should  he  invluded 
in  the  three  months  or  not,  and  the  point  was  suf- 
fered to  pass  on  Lester  v.  Garland  being  referred 
to.  There,  the  inclusive  computation  would  have 
forfeited  and  revoked  the  office  of  executor,  and 
there  was  no  clause  to  substitute  others — and  the 
object  of  the  testator  by  this  condition  subsequent 
must  have  been  to  secure  the  speedy  services  of  the 
persons  named  as  executors.  That  case  of  Lester 
v.  Garland  has  not  been  admitted,  iu  subsequent 
cases,  as  saying  that  there  is  nu  just  general  rule, 
or  so  settling  the  law — as  to  which  it  is  sufficient  to 

{a)   I  Curt  I 
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contrary  it  ajjpi 
quhfir  in  re  Sharkey(c)y  decided  sixteen  years  bkapdkll 
afterwards  in  Chancery,  that  the  general  rule  of 
computation  \\a»  then  fully  recognised  and  acted  on. 
'ITie  question  directly  arose  in  buiikntptcy — whether 
was  the  day  after  arrest  of  the  trader,  who  afterwards 
lay  in  prison,  to  be  reckoned  inclusively  or  exclu- 
sively in  computing  the  two  months — and  a  regular 
argument  on  the  j>oint,  by  eminent  counsel,  took 
place.  Sir  John  Leach,  the  Vice -Chan  cell  or,  decided 
•Gcurding  to  the  general  rule,  that  the  day  of 
arrest  was  to  be  counted  inclusively.  It  wan  ap- 
pealed (o  the  Chancellor,  Lord  Eldon,  who  affirmed 
Sir  John  I.,each's  decision,  and  expressly  laid  down 
in  terms  the  genenil  rule,  where  the  computation 
of  time  was  to  be  J'rom  an  act  done,  without 
the  qualification  attempted  to  be  introduced  by 
the  counsel  in  Lester  v.  Garland^  that  the  act 
must  appear  to  have  been  done  by  the  litigant  party. 

Had  the  rule  been  considered,  in  Westminster 
Hall,  to  have  been  so  repudiated  by  Sir  William 
Grant,  it  is  not  likely  that  such  an  able  lawyer  as 
Sir  Edward  Sugden  and  his  brother  counsel  would 
bare  contended  for  it  in  the  above  case. 

This  general  nile  was  applied  by  the  ancient 
mon  law  in  the  computation  of  time,  in  the 
case  of  continual  claim  ;  where  if  B.  was  seized  of 
land,  into  which  A.  bad  a  right  of  entry ;  still  if 
B.  died  seized  of  it,  leaving  a  son  taking  by 
de&cent  j  A's  right  of  entry  wa>i  then  gone  un- 
less he  had  made  his  formal  claim  to  the  land 
within   a   year   and   a   day  before   B.    died  seized. 


(tf)  4  B.  Moore.  Aeo.  (b)  3  Nev.  &  M.  M2. 

(<•)    I  Monl.  &  Mac,  7. 
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The  day  of  the  claim,  If  made,  was  atwa}-s 
reckoned  inclusively  (a),  and  yet  though  A.  it  ww 
fvho  mnde  the  claim — and  of  coiiree  knew  when  he 
made  it ;  lie  could  not  possibly  be  supposed  to  know 
when  the  year  and  day  from  the  claim  would  end 
and  expire,  by  the  death  of  B.,  which  was  afterwarda 
to  happen. 

'X*he  most  reasonable  explanation  for  the  common 
law  having,  in  so  many  instances,  assigned  a  year 
and  a  day  in  period  of  time  seems  to  me  to  bar* 
been  to  simplify  the  period  as  beginning-  on  a  cer- 
tain day  in  one  year  and  ondin^  on  the  corresponding 
day  in  the  next,  which  would  be  the  case^  reckuuing 
the  day  of  tho  act  as  incluxive, 

I  bare  now  done  with  the  considerations  of  the 
qnestion  whether  the  general  rule  be— that  in  com- 
puting time  from  an  act  done,  the  day  of  the  act 
is  to  be  reckoned  inclusively^  and  I  think  it  appears 
that  tlie  general  rule  is  so.  And  if  so,  it  lies  on 
the  promovcnt  to  bring  this  case  within  some  of  the 
exceptions  to  tliat  rule.  If  there  be  no  kucIi  rule, 
and  that  the  circumstances  of  each  individual  case 
are  to  guide  tlie  compulation — what  Is  meant  by 
that  ?  That  may  he  plain,  so  far  as  relates  to  wilb 
and  written  in»^trumenls,  each  varjing  in  its  ]>rovi- 
aions  and  circumstances;  but  as  to  limiting  clause« 
in  acts  of  parliament,  the  construction  and  mode  of 
computing  is  not  to  vary  with  each  individual 
I>er8on's  case  ;  but  a  general  judgment  is  to  be 
given  upon  tho  clause,  as  applicable  to  every  case 
within  its  probable  operation  ;  so  that  the  decision 
is  to  be  made  on  each  of  such  limiting  clauses  of 
statutes,  and  not  on  ever}-  ditfcrent  case  that  may 
come  under  it.  And  that  accoimts  for  tlie  remark 
of  Chief  Justice  Parker,  in  The  Queen  v.  Gr^n, 


[«)  Cq.  Ult.  966. 
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:lut  it  had  not  been  setiled  whether,  under  the  act 
before  hitu,  the  time  was  to  be  taken  iactueively  or 
ot.     Jt  is  to  be  H!en,  therefore}  wiiether,  if  tliere 
such  a  nile,  the  limitation  clause  of  the  9  Geo. 
II.  ought   to  hare  an  exceptive  construction;  or 
Whether,  if  there  be  not  such  a  rule,  the  construc- 
tion oti^ht  to  extend  thu  period  of  limitation  us  far 
|fts   its  words  may  warrant.      Considering-  on  each 
|K)int  the  stututc,  its  beuriugs  and  pruFjuble  conse- 
quences, I  take  the  3rd  section  of  9  Geo.  II.  c.  1 1, 
to  be   a  very   important   and  salutary   provision. 
because  it  places  a  limitation  to  the  commencement 
lof  suits  founded  on  the  previous  sections.     For  it  is 
mt  eflfect  an  antidote  tu  the  noxious  qualities  of  that 
fiFtattite  that,  without  its  limitation  clauses,  would  be 
injurious  and  oppressive  ;  for  it,  to  render  a  minor's 
h  marriage  imavoidable  by  the    father  or  guardian, 
~r«4|uired  their  consent  i«  writing-^  had  before  the 
f marriage   under   his   hand;     thus    depriving    the 
Eiuarried  |>arties  of  all  benefit  that  might  be  derived 
ffrom    evidence   of   permitted    courtship,  or  subse- 
iquenC  approval,  or  any  circumstance  from  which  the 
court  could  infer  or  impiy  a  consent,  as  in  suits 
under  36   Geo.  II.   English,  which,  by  the  way, 
|uoept8  the  marriages  of  widows  under  twenty-one 
or  of  widowers. 
That  written  consent  of  the  father  or  guardian  is 
lodiqKDsable,  though  either  might  be  non  compos, 
or  beyond  the  seas,  or  might  unreasonably  withhuld 
or  refuse  consent  j  and  there  have  been  cases  within 
my    observation    where    the     father    has    secreted 
abroad,  abandoning  his  children  under  age  ; 
and  such  minors,  though  marrying  advantageously, 
(and  thus  receiving  BuF>sistence)  without  his  previous 
written  consent,  might  have  their  marriages  avoided 
by  bis  caprice,  or  interested  motives,  on  a  proxy 
I  even  sent  over  to  Ireland,      llie  English  marriage 
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I8S8.  act  of  ^G  Geo.  II.  Bpeciul))'  pruvided  against  these 
mih  Ftb.  luiggliiofg  Jq  (lie  cas^  yf  t|,Q  motber  or  guardian,  ihe 
t^BELB  father  being*  dead,  but  otherwise  does  not.  Persons 
BuDPBLL  *^'^i"?  *■!'*'  Jeserted  minor,  and  perhajH  not  kuowing 
of  thn  minority,  might,  as  well  as  the  minor,  have 
been  greatly  oppressed,  were  their  marriages  and 
the  legitimacy  of  their  children  left,  perhaps  for 
years,  open  to  impeachment  and  the  ctTcct  of  a 
sentence.  Annulling  the  marriage  would  be  to 
avoid  it  ab  initio,  and  to  bastardize  the  i^suc  bom 
before  the  sentence  ;  though  the  married  parties 
might  have  their  marriage  afterwards  resolemnised^ 
when  both  were  of  full  age.  For  all  these  hard- 
ships and  inconveniences,  the  Irish  parliament  must 
be  presumed  to  have  deemed  the  limitation  clause  a 
reasonable  remedy ;  and,  probably,  never  contem- 
plating that  the  father  or  the  guardian  would  delay, 
much  less  purposely,  to  the  latest  moment  the 
commencement  of  a  suit  the  act  directed  to  be 
prosecuted  with  effect,  or  would  protract  it,  wheo 
commenced. 

The  parliament  of  England,  evidently  having 
our  act  before  them,  (indeed  no  Irish  act  could 
have  then  passed  without  the  sanction  of  the  Eng* 
lish  crown  officers,)  omitted  the  limitation  clause 
from  the  2(3  Geo.  II.,  when  they  confined  the 
disability  to  mnrriagcs  by  license,  and  carefully 
guarded  the  minor  against  the  capricious  refusal 
of  consent  by  the  mother  or  guardian  ;  as  the  act 
of  4  Geo.  IV.  c.  7^  iilso  did  evict  it,  when  it 
guarded  against  the  mental  incapacity  of  the  father 
also. 

This  limitation  in  the  9  Geo.  II.  c.  11,  does  not 
run  from  the  time  of  the  ditcovety  of  the  mat' 
ritge,  which  the  act  as^mes  at  the  same  time  Co 
ho  Mcrct  and  clandestine,  but  from  the  marriage 
itwlf  i  and  allots  the  period  of  a  re«r,  both  for  its 
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liwovorj"  and  legal  impeach meiit.      The  father  or       ikjh. 
gfiardinii  is  to  timl  it  out,  as  be  may  i  and  if  it  was   ^**'*  ^^^ 
conc<ntlcd  from  him  till  the  last  day  uf  the  year,  he     ^tkkik 
must  that  day  couimeuce  Iii&suit  ng^ainst  both  parties,  BnADwgtL. 
the  form  bointj  adverse  to  the  minor  also.    Tlie  law 
supposes  that  the  fatlier  or  guardian  should  always 
have  the  Diin<ir  child  under  surveillance  ;  however, 

Htlie  act  not  taking  up  the  period  of  limitation 
from  the  discovery  of  the  marriage  by  the  father 
orgiiardian,  appearstodenionstrateu  peculiarly  !»trict 
intention  tn  limit  the  suit,  and  the  clause  uf  liiuita* 
tion  is  worded  with  unu^^ual  strictness  in  comparison 
with  clauses  in  statutes  somewhat  siiuilar  ;  foritnot 
ouir  rctjuircs  tlic  suit  to  be  prosecuted  wiffi  effvcU 
terms  taken  from  the  statute  of  4  Anne,  c.  10,  sec. 
16,  EnrjI.  in  proceeding's  to  avoid  a  fine  with  pro- 
chunotiontf,  but  provides,  that  if  the  suit  he  not 
commencc<l  withintlie  prescribed  period,  the  marriage 
iluill,  from  the  expiration  thereof,  he  g^ood  and  valid, 

y«s  if  the  9  Geo.  II.  had  not  been  made,  any  tiling 
therein  to  the  contrary  notwithstanding'.  Nu 
ttrong'er  terms  could  well  have  been  used,  to  ensure 
expedition,  than  those  used  by  tbe  9  Geo.  II.  and 
there  seems  no  qticstiouj  that  if  a  father  or  guardian 
discovers,  or  reasonably  su-spects  a  marriage,  on 
the  day  it  occurs,  he  may  on  that  very  day  com- 
mence his  suit  ;  he  (a  third  person,)  not  being 
bound  to  nuike  proof  m^  the  actual  celebration. 

I  Can  there,  so  far  as  I  have  gone,  be  any  good  reattoa 
(or  construing  the  day  of  the  marriage  exclusively  ^ 
"When  the  statute  itself  seems  so  anxious  for 
the  spc(!dy  application  of  its  panacea  ;  nud  where 
the  effect  of  the  exclusion  might  be  to  defeat 
the  exercise  of  a  natural  right,  and  also  nil  rights 
acquired  by  it  before  it  be  avoided  ;  and,  perhaps, 
baictardizo  i^^tue,  and  forfeit  their  inheritance,  though 
[tliey,  and  ane  of  their  parents,  be  innocent.    One 
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1838.  argument  in  favor  of  inclusive  compulalion  re> 
SOihFeb.  jjaning^  and  is  derived  from  the  4-tb  &  5th  sectioiw  of 
Stkhlb  9  Geo.  II.  c.  n.  The  4th  is  a  clause  highly  penal, 
Beasdklu  ^"*^  provides,  that  any  one  of  full  age  who  shall 
marry  a  minor  witltout  such  consent  first  had,  shall 
forfeit  £500,  if  the  minor  has  a  fortune  of  £1000 
Tolue  ;  and  £200  if  he  has  not  that  fortune  ;  reco> 
rerable  by  bill  or  information  ;  one  lialf  to  go  to  the 
king  and  one  half  to  the  informer^  who  may  not 
be  the  party  grieved  j  and  being  convicted  in  the 
suit,  shall  be  imprisoned  for  one  year,  without  bail 
or  main  prize,  in  the  common  jail  of  the  county 
or  place  wlicrein  the  offence  was  committed  ;  and  no 
qualification  is  made,  making  it  necessary  to  allege 
or  prove  that  the  adult  person,  to  be  treated  as  a 
criminal,  was  aware  he  or  she  was  marrying  a  minor ; 
nor  docs  tliat  l-th  section  require  in  terms  that  the 
minor  was  entitled  to  even  £500  fortune,  but  it 
must  so  mean,  taking  it  and  the  preceding  scctiom 
together.  This  was  apparently  very  loose  and 
severe  legislation,  but  parliament,  in  a  tike  manner 
as  before,  must  have  considered  that  they  were 
applying  a  simitar  antidote  by  the  5th  section,  in 
providing,  by  it,  **  that  no  such  forfeiture  or  penalty 
shall  be  incurred,  unless  the  prosecution  shall  be 
commenced  within  one  year  after  the  /act  com' 
mitted."  What  fact?  the  marriage,  of  course,  and 
nothing  else.  Is  there  any  doubt  that  the  day  of 
the  marriage  should  be  inclusively  reckoned  in  a 
computation  of  time,  on  the  4th  &  5th  sections, 
as  the  extension  of  it  would  tend  to  create  a  forfei- 
ture, and  inflict  a  penalty  at  the  suit  of  a  common 
informer,  not  necessarily  a  party  grieved,  anil 
whether  the  adult  was  aware  of  tiic  minority  or 
not.^  These  sections  are  so  intimately  connected. 
that  it  is  impossible  to  give  a  different  mode  of 
computing  time  of  limitation  between  them.      The 
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act  in  such  case  intended  (which  i<!  eingiilar,)  that  mnn. 
the  suit  uf  nullity,  and  tlie  prosecution  for  penalties,  ^^^J^^^ 
&C-.  should  go  on  pari  passu ;  but  in  the  information  STEEts 
qui  lam  the  iiifurmer  would  ha  bound  to  make  nRAniiBi.t. 
htrici  proof  of  a  marriage.  The  guardian  and 
informer  are  lefl  to  find  out  the  marriajje  as  they 
mar,  and  if  he  did  eo  on  the  very  day,  the  informer, 
as  well  as  the  guardian,  might  proceed  that  sarae 
day.  On  the  whole  of  this  point  1  am  of  opinion, 
on  consideration  of  the  true  intent  of  the  act, 
strictly  to  limit  all  proceedings  under  it,  as  well  as  to 
expedite  them  when  begun,  so  as  to  prevent  the 
marriage  and  rights  of  issue  from  being  held  in 
aiwyance,  that  the  day  of  the  marriage  should  be 
counted  incluKrvelT/,  whether  there  be  a  general 
rule  or  not ;  and  if  there  be  hxivh  n  general  rule  it  is 
an  ajbrticri  ca^e ;  and  that  the  suit  ie  brought  too 
late,  and  should  bo  dismissed  ;  I  think  however,  that 
the  rule  exidU,  and  that  it  lay  on  the  promovent  to 
riiow  a  just  exception  to  it,  which  elie  has  failed  to  do. 


Jp^wds  the  second  point,  ^uppo<iing  the  suit 
ilottbO'^tc,  namely,  whether  the  9  Geo.  II.  c.  11, 
n^arrants  th<!  court  in  annulling  this  marriage  hud  in 
Scotland — there  are  two  points  to  be  considered : — 

l$t.  Does  the  act  eo  warrant  the  sentence  against 
the  marriage,  per  se,  in  fcrms. 

Snd.  If  not,  does  the  fact  that  tiie  parties  lell 
Ireland  to  celebrate  it  in  order  to  avoid  the  act,  and 
returned  the  next  day,  warrant  such  a  sentence. 

As  to  the  1st. — The  words  of  the  statute  **  all 
marriages,"  where  citlier  o(  the  parties  is  under 
twenty-one,  andeatitled to  acertain  fortune,  hadwith- 
oul  coRBont  of  the  father,  &c.  in  writing  first  had,  may 
bt!  annulled,  are  sufficiently  general  to  embrace  this 
marriage  ;  and  it  in  contended  for  by  the  promovent, 
that  the  0  Geo.  II.  affects  marriages  of  minors  so 
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■rWiCTM  criebntod,  ia  or  out  of 
^*^*/'^  Ir^^mA,  m  Soolbmi  or  elK«b«re;  aod  she.  tW 
Bnns  |iromo*«Mt,  riwUfiwh  far  k  as  >  general  propoiitiom 
BkaJdcle-  '^'^  '^  billing lU  creates  a  petMon/il  incnpncUg 
ia  such  nmora  to  many  wHlMnit  such  ronsrnt,  and 
ttat  Hicb  ■■copacitj'  accooapaoied  tbU  minor,  and 
was  borne  about  with  bira  whererer  be  went, 
whether  for  permanent  or  temporarjr  residence,  be 
bein?  a  naliiral  bom  and  domiciled  Kiibj(>ct  of 
Jreluu  J  ^  and  tlmt  the  statute  enables  his  guardian  lo 
bare  hii  marriage  aanuUed,  though  the  woman  he 
ninrried  out  of  Ireland  might  have  been  the  subject 
of  the  Btatc  where  bis  miirniis-e  with  hrr  was  had  ; 
and  that  although  she  was  not  aware  oi  his  being  a 
nicor,  or  entitled  to  the  ^tatuteable  fortune,  and 
although  the  marriage  waft  solemnized  in  strict  con* 
formity  to  the  laws  iu  force  in  the  place  of  its 
celebmliun.  The  young  ladr  he  married  in  Scot- 
land, on  the  other  hand,  contendii  that  the  marriage 
cannot  bo  nroided,  and  that  it  was  bad  according  to 
the  laws  (if  the  place  of  celebrution. 

Miirringc  is  a  contract  jarU  gentium^  und  it  is 
R  general  rule  of  all  the  courts,  whether  teujpiiral 
or  ecclesiastical,  founded  ou  the  law  of  England,  at 
derived  from  the  ancient  canonical  laws  of  Kurojie, 
that  the  viilidily  of  mtirringe  contracts  is  lo  be  de- 
tcruiiriifd  hy  the  laws  of  the  |dace  where  the  couLract 
wn»  entered  into,  'l*he  contracting  parlies  gain  a 
fnrum  in  (lint  place,  and  the  rule  is,  (liat  if  the  mar- 
riage be  valid  by  the  laws  of  that  place,  it  is  every 
wliere  valid.  Some  writers  say  ttiat  such  rule  re&ts 
I  on  the  courientf  of  nations  but  Lord  Brougham,  (iD 

fi'tirntntfer  v.  /A'nrrcn//(jr(fl),  says  it  may  be  laid 
down  with  more  appearance  uf  truth,  that  it  is  ex 
tteftHojuKtHi<r,  the  parties  agre<'ing  lo  have  the  con- 

(•)  3  CkrU  fc  Ftm-ny.  «2P.  /»0. 
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tract  furiued,  and  its  validity  dcteruiined  itccording-       lw3d. 
lo  that  law.     And  that  tbis  is  the  true  principle,  I  J^f^ 
must  refer  lo  the  cases  cited,   Dalrymple  \.   Dal-     Stbblb 
r^mple^a);    ifudin^  v,   Smit/t(if')  ;   lanvenir  v.   braddkll. 
ySi(Ulleton{c)\  Hmfoniy  Morn'jf^d)  ;  Herbert  v. 
Herl/eri(^e) ;    iiiid  principnlly    to   Scrimnhire    v. 
^  Scrifn*hire(^f);  and  Sir  Edward  Sinison'a  luini- 
nuiis  judgment   in  that  cbrc,  and   to  IlHerion    v, 
Hdertonf^g)  ;    and  to  liiiberus.    That  rule  is  emi- 
nently cttlciilnted  to  prevent  uncertainty  and  con- 
fusion«  and   is  generally  established   arnontrst   the 
cltri»tiiin   nations    of    Kiiropc,  in    order  to   avoid 
tho    ill    conseqtioiiees  that    would   ensue,  if  coun- 
tries did  not   ohMsrve  the   laws  uf  each   other   in 
questions  of  marriag-e. 
■       But  although  the  lex  loci    coiitractuH  is  to  be 
ob!<er\'ed,  to  determine  the  contract,  and  its  furma- 
tion  and  validity,  the  rights  consequential  to,  and 
arising  out  of  the  contract,  wlien  formed,  may  have 
f  lo  be  delernuned  and  ruled  according  to  the  laws  of 
the  domicile  of  the  contracting^  parties,  if  they  were 
domiciled  in  a  place  luit  the  locuf^  eoutractuR ;  as 
tlie     parties   umrt    have   had   that  place    in    view, 
B  and  it«  laws,  for  the  regulation  and  determination 
of  tho  rights  which  the  contmct  originated.     There 
are  of  course  exceptions  to  the  rule,  such  as  if  the 
^  law  of  the  place  of  the  contra<'t  allowed  of  marriage 
H  between  persons  related  within  the  second  degree, 
H  or   if  polygamy  were   allowed  ;    neither   of  which 
"  have  been  as  yet  held  lawful  in  any  christian   Enro- 
^   pean    nation.      And   there   are   other   exceptions, 
H  unnecessary  to  notice,  allowed  by  the  general  cano- 
nical law.     The  exception  we  have  here  to  deal 

(«)  S  »i»g(i-  ^-  K-*<-         (*)  IWil.a?!.         (*■)  Ihid.  437. 
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imAL  cs  that  aUegcd  to  hare  been  created  by  tbe  9 
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be  fii&puted  that  erenr  state  bas  thr 
i^iM;.  uiddM  power  to  enact,  that  erory  contract 
tani^  hr  oo*  or  mofe  of  its  subjects  »^hatl  be  jud^ 
uJ^  ami  its  valkfity  deciiied,  according  to  its  own 
■Btl  not  according  to  the  laws  of  tbe 
whareia  it  naa  formed ;  and  so  to  clrcnm* 
ioA*  tlu  ar"^"^*^^n  of  the  lex  loci  contractus  to  iL 
Bm  ilia  9   ^  iL  c.    11,  however  created   that 

^nseptiuu?  ^Sevend  stiitutes  have  been  made^  la 
bghntaait  Infaad,  enactiog  that  certnin  ordioarj- 
wamtnct^,  fimned  aganat  Ihe  atatuteable  proTisions, 
dttU  btf  noid  ;  and  J^iywfg  fort'i-itares  and  penal* 
lias  va  the  muKobaerTance  of  its  enactments ;  auch 
aa  the  ^tfatotea  of  usury,  and  certain  others  for  tbe 
NgiUnlaoa  af  lb*  leveune.  and  against  jobbing  in 
itocfa  aad  gMsnip  tnnaactioiis,  &c.  But  such 
■liMeib  ffcawgh  bein^  gmentUy  worded,  (if  con- 
taming'  no  enactments  hostile  to  the  validity  of  such 
acta*  or  contracts*  if  done  or  made  out  of  the 
tarrttorjT  of  the  state  enacting  them.)  have  been 
eonfitted  in  their  consCructinna  to  such  territory,  and 
to  the  subjects  either  pemianenlly  or  temporarily 
resident  within  it.  Thus  the  statute  of  usury, 
though  avoitJin<r  in  the  mo^t  general  Mordd  all  cort' 
traclXt  tvheri'in  are  reserved  more  thiin  the  per 
centage  in  the  acts  olluued  to  bo  taken  as  interest, 
bos  never  been  construed  to  avoid  contracts  made 
abroad,  say  in  Indi:i,  Turkey,  or  even  the  colonies, 
nnd  reserving  on  loans  the  interest  there  allowed  by 
their  local  laws  ;  so  far  from  it,  that  the  courts  of 
equity  uniformly  allow  such  hig-hcr  interest.  So  the 
statute  of  frnuds,  applied  to  the  sale  of  goods  for 
Ihe  price  of  £lfj,  or  upwards,  though  the  words  are 
K'^iH'rnl,  has  not  been  applied  to  sales  made  out  of 
Ihe   Itini^dom  ;    and  if  such  cunstmction   was   not 
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made  in  relation  to  ordinary  contracts,  a  portion  of  1836. 
it  should  not  be  applied  to  contracts _/Mri*  gentiumt  20^  t-^b.^ 
as  marriage  contracts  are  ;  and  so  territoriailj-  local  SrEEtK 
did  i\\o.  English  jiidg-es  consider  their  usury  act  to  ]jB.nDEi.i 
be,  that,  %vhilst  their  juilg-iupnt  was  that  contracts 
and  securities  in  Ireland,  or  abroad,  and  tliero  ex- 
ecuted and  made,  were  out  of  the  statute  ^  contracts 
and  securities  made  and  passed  in  Enjfland,  though 
in  loans  made  and  secured  on  Irish  cBtates,  were 
Kithiji  it ;  though  the  securities  were  passed,  and 
the  contracts  made,  with  a  riew  to  the  lands  of 
Ireland,  where  the  property  lay — for  the  judges  de- 
cided according-  to  the  principles,  not  of  the  civil 
latv,  but  of  the  coniuon  law  of  England.  And  so 
matters  rested  until  H  Geo.  III.  c.  79*  ^"g^* 
by  which  securities  on  land,  in  Ireland,  or  the 
colonies,  thntigU  f>xccut4>d  in  Knj^land  or  Scotland, 
were  authorised  to  reserve  Irish  or  colonial  interest; 
which  act  was  extended  to  the  United  Kingdom,  in 
substance,  by  the  S  Geo.  IV.  c  47»  and  to  securi- 
ties on  any  kind  of  property  in  Ireland,  &c.,  as  if 
the  securities  had  been  executed  by  a  person  resi- 
dent in  Ireland,  or  the  particular  colony  or  place 
where  the  property  lies. 

It  would  appear  to  be  necessary  that  an  act  of 
liament,  introducing*  new  prohibitions  ngtiinst, 
nitnulling,  contracts  before  allowed,  sluiuld,  to 
m^o  it  act  on  sucb  as  are  made  or  done  out  of  its 
own  territory,  make  use  of  express  words,  or  such 
M  imply  an  intention  that  the  Btatute  should  have 
that  effect,  especially  on  contracts  /«ri*  gentium^ 
and  the  many  instances  in  which  they  have  used 
iuch  words,  where  the  legislatures  of  these  countries 
bare  had  such  an  intention,  would  seem  to  lead  to 
that  conclusion.  The  17  Geo.  II.  c  39,  Eng. 
prohibiting  the  sending  to,  or  paying  money  for, 
any  of  the  sons  of  the  pretender,  or  any  persons 
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1838.       employed  by   any   of  them   knowingly,    expressitf 
20/A  Feb.    n^a^^g  jj  ^  new  treason  by  being  done  within  the 


Steelb  kingJoni  or  without,  and  that  it  may  be  tried  in 
Braddell.  ""y  county.  So  the  foreign  enlistment  statute,  12 
Anne,  stat.  2,  c.  11,  Eng.  and  59  Geo.  III.  c  69, 
which  is  so  particular  as  to  prohibit  the  offence 
being  committed  by  any  natural  horn  subject  of 
the  king ;  and  another  instance  peculiarly  to  be 
noticed  is  an  Irish  statute  in  pari  materia  with  the 
9  Geo.  II.  i  for  in  the  9  Wm.  III.  c.  3,  to  prevent 
the  marriages  of  Protest  ints  with  Roman  Catholics, 
and  using  general  words,  and  imposing  heavy 
penalties  and  forfeitures  to  prevent  such  marriages, 
it  had  omitted  to  direct  its  clauses,  &c.,  against 
such  marriages,  if  contracted  out  of  Ireland  in 
foreign  countries,  and  it  was  therefore  found  necea- 
sary  to  supply  the  omission  by  the  Irish  act  2  Anne, 
c.  G,  pointing  the  enactments  against  such  like  mar- 
riages as  were  had  out  of  the  country,  and  directing 
where  such  last  mentioned  offences  were  to  be  tried. 
There  is  no  mention  in  the  9  Geo.  II.  of  marriages 
out  of  Ireland,  nor  any  thing  to  show  such  were 
contemplated  by  it — so  far  from  it,  that  in  the 
clause  imposing  penalties  and  forfeitures  on  adult 
persons,  who  should  marry  minors  without  consent 
in  writing  of  the  father  or  guardian  ;  and  although 
the  action  or  information,  if  brought  for  such  for- 
feitures and  penalties,  is  to  he  brought  within  a 
year  from  the  marriage,  and  is  to  proceed  pari 
passu  with  the  suit  in  the  Ecclesiastical  Court;  it 
is  assumed  by  the  legislature  that  the  marriage  is 
had  in  some  county  of  Ireland,  in  the  jail  of  which 
county  the  adult  is  to  suffer  the  penalty  of  his 
offence  in  contracting  marriage  with  the  minor. 
The  very  limitation  of  a  year  for  commencing  his, 
the  father  or  guardian's  suit,  affords  an  argument 
that    the    prohibition    was  not  to   accompany    the 
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minor's  person  to  remote  countries,  and  march 
with  liis  rpgimenl  to,  pcrbaps,  tlie  remotest  pnrts  of 
IniJia,  to  guard  him  there,  which  it  would  have  a 
much  better  chance  of  doing  than  nf  guarding;  him 
a^inst  marrrin^  an  adventurer  on  his  passage 
out.  Had  the  act  of  0  Geo.  II.  contemplated 
marriages  out  of  Jrelund,  it  is  not  unreasonable  to 
presume  that  it  would  have  made  the  period  of 
limitation  to  begin  from  the  discovert/  by  the 
father  ur  guardian  of  the  marriage,  rather  than  as 
it  baB  done,  from  iUeJact  uf  marriage. 

I  think  that  the  ai^ument  fur  the  extension  of 
the  act,  to  niarriagrs  out  of  Ireland,  should  have 
Du  aid  Irnm  the  amonding  act  of  33  Geo.  II.  c.  10, 
because  that  contemplates  only  the  act  of  the 
piutied,  or  either  of  them,  in  leaving  Ireland,  or 
obsronding  to  avoid  service  of  process  in  a  suit 
like  this  after  entering  into  marriage,  and  not  the 
leaviug  the  kingdom  /wr  ihe  purpose  of  marryirtg  ; 
and  the  use  of  the  words,  either  of  them^  could 
nut  well  refrr  ti)  the  latter  purpose,  which  could  be 
vffectinl  only  by  their  joint  and  mutual  contract 
and  their  being  present  together. 

Another  ailment  for  the  extension  is  founded 
on  the  contrast  between  the  9  Geo.  li,  c.  11,  Irish, 
and  the  English  act  of  26  Geo.  II.  c.  33,  the  latter 
coatAining  a  saving  that  it  was  not  to  extend  to 
Scotland,  or  to  marriages  of  Quakers,  or  Jews,  or 
narriagefi  solemnized  beynnri  the  xeat^  from  whence 
it  is  sought  to  be  inferred  tliat  it  was  the  opinion 
of  the  English  parliament,  that  without  such  saving 
the  2(iG«Hj.  II.  Kng.  in  words  seeming  less  general 
ihan  the  9  Geo,  II.  would  have  affected  the  mar- 
riages of  the  English  subjects  wherever  celebrated  ; 
but  I  think  that  proves  no  such  thing,  l>ecause  Ibe 
saving  with  rr^pect  to  Scotland,  then  united  to 
England,  v^Hs  fpiite  proper,  nhere  the  act  was  not 
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1836.      to  extend  to  Scotland,  as  it  might  otherwise  be 
20M  Feb.    thought  to  have  applied  to  it ;  and  the  saving,  as 


Steei-e  to  marriages  beyond  the  seaSy  was  also  proper,  to 
Beaddell.  satisfy  the  inhabitants  of  the  colonies  and  depen- 
dencies of  Great  Britain  that  it  should  not  apply  to 
their  marriages,  as  they  might  be  bound  by  an  act 
of  the  mother  country — whereas  here  to  have 
inserted  a  saving,  that  the  9  Geo.  II.  should  not 
extend  to  England  or  Scotland,  would  have  been 
as  presumptuous  as  absurd,  as  an  Irish  act  could 
not  affect  either  country,  nor  had  Ireland  any 
colony  or  dependency,  but  was  then  itself,  in 
effect,  but  a  dependency  of  Great  Britain.  So 
far  as  we  can  collect  from  history,  and  what 
has  fallen  from  the  ecclesiastical  judges,  the  inten- 
tion was  that  separate  municipal  laws  of  marriage 
should  be  introduced  to  bind  the  inhabitants  of 
England,  Ireland,  and  Scotland,  as  to  marriages 
within  their  respective  territories,  not  extending 
each  over  the  others.  Those  for  England  and 
Ireland  were  passed  by  parliaments  of  Geo,  II.,  and 
that  of  Scotland  was  abandoned  from  an  impediment 
thrown  in  the  way  as  from  the  act  of  union,  and 
the  enviable  nationality  of  the  people  of  Scotland. 

That  this  statute  creates  a  personal  incapa- 
city in  minors,  subjects  of  Ireland,  to  contract 
marriage  in  whatever  country,  without  such  pre- 
vious written  consent,  is  sought  to  be  proved  by 
the  decision  in  Haseltine  v.  Lady  Augusta  Mut- 
rayy  a  short  note  of  which  appears  in  Nokes  v. 
Milward^a). — There  the  libel  of  nullity  of  her 
marriage  with  the  Duke  of  Sussex  was  founded  on 
the  royal  marriage  act,  12  Geo,  III.  c.  11,  Eng. 
which  enacts  "  that  no  descendant  of  the  body  of 
"  George  the  Second  shall  be  capable  of  contract- 
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*'  tn^  niarriag'e  under  the  age  of  $5  years,  without 
"  the  consent  of  the  king  in  council,  first  had  under 
**  the  great  seal,  (except  the  issue  of  princesses  who 
••  have  married,  or  shiiU  marry  into  foreign  families**) 
and  making   void  all  such  marriap^es  had  \Titbout 
consent.  There  was  a  marriage  by  banns  in  T>ondon, 
and  it  was  believed  only  there  had  been  a  prior  one  in 
UomCy  in  Lady  Dunmore,  the  mother^s  house,  by  a 
clenryman  of  the  church  of  England  ;  and  the  decla- 
ratori/  sentence  declared  the  marriage  had  in  Lon- 
don void  ;  and  that  if  a  marriage  was  had  in  Rome 
it  vms  also  void,  as  the  act  had  made  it  so.    But  the 
distinction  between  this  case  and  that  are  strong  : — 
1st,  the  royal  marriage  act  rendered  the  descend- 
ants   of   George   the   Second    contemplated  by    it 
personally  incapable  of  forming  a  contract  of  mar- 
riage without  consent.     Here   nothing  is   said  of 
persoDal  incapacity  to  contract :  and  ^nd,  it  enacted 
that   the  marriage  should  be  void  if  celebrated — 
not  voidable^  as  here,  after  it  was  entered  into :  and 
Srdly,  it  was  a  marriage  contract,  to  which  if  entered 
into  abroad,  tiie  lex  loci  contractus  could  not  be 
applied    by  a  British  court  of  justice,    because  its 
application    would  militate  against  the  power  and 
sovereign  ri>,'lits  of  (jreat  Britain  as  an  indcpendant 
itate,  and  the  law   of  succession  to  its  crown,  and 
dej)rive  it  of  tbe  right  of  directing  the  allegiance 
even    of  its  natural  born  subjects  by  determining 
the  objects  of  such  future  allegiance,  and  such  an 
interference  with  those  rights  would  be  contrary  to 
the  law  of  nations;  besides,  the  very  exception  of 
the  issue  of  princessoa,  married  into  foreign  families, 
shows  that  the  legislature  intended  the  act  to  apply 
to  marriages  wherever  celebrated.     How  am  that 
case  be  likened  to  this  of  an   ordinary  muuiciput 
Uw,  when  no  personal  incapacity  of  contracting  is 
imposed,  and  the  contract  is  not  made  void  in  its 
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1838.  inception  but  voidable,  and  annullable  bj  suit 
jOthFeb.  under  conditions  and  limitations,  and  good  till 
Steele  avoided,  and  valid  if  not  impeached  in  one  year? 
Beaduell.  ^^^  what  the  consequences  and  effectii  would 
or  might  be,  of  its  being  held  that  the  9  Geo.  II. 
permitted  such  a  suit  as  this  to  annul  a  marriage 
wherever  had  out  of  Ireland.  If  a  minor,  bom 
here,  should  intermarry  with  a  lady  in  Italy,  igno- 
rant of  his  non-age,  in  a  state  where  the  decree  of 
the  council  of  Trent  ^^^as  not  received,  without  the 
written  consent  required,  that  marriage  could  be 
avoided  if  process  could  be  served  on  the  wife, 
either  by  her  coming  here,  or  by  the  23  Geo.  II,  c 
10,  within  the  year ;  for  the  9  Geo.  II.  looks  only 
to  the  minor,  and  makes  no  saving  as  to  the  domicile 
of  the  other  contracting  party.  The  word  domicile, 
about  which  so  much  was  said,  is  not  to  be  found  in 
the  9  or  23  Geo.  II.  The  wife,  after  sentence  here 
against  her  marriage,  would  be  a  lawful  wife  in  her 
own  country,  and  here  not ;  and  her  issue,  bom 
before  sentence,  would  be  bastard  in  Ireland,  and 
legitimate  in  her  own  country.  This  will  appear 
more  strongly  by  putting  a  case  that  might  arise 
from  the  construction  contended  for  by  the  promo- 
vcnt*s  advocates,  (some  of  whom  have  argued,  in 
reference  to  the  domicile  of  the  contracting  par- 
ties, as  if  this  suit  were  not  merely  brought  and 
founded,  as  it  is,  in  a  statute,  but  on  the  general 
law,)  and  might  arise  too,  amongst  the  higher 
orders,  the  peculiar  favorites  of  this  act.  Suppose 
a  nobleman,  a  peer  of  Ireland,  and  also  of  England, 
but  Ireland  his  chief  residence — with  settled  estates 
in  each — with  remainders  to  his  Brst  and  other 
sons,  and  mutually  charged  with  jointures  for  the 
wives,  and  portions  for  the  younger  children  of  his 
sons  in  succession  ;  and  suppose  the  first  son  to 
marry  under  age  an  English  lady,  by  banns  unfor- 


CON'StSTORr    COURT   OF    DUBLIN. 


I 
I 


I 


I 


bidden,  in  London,  mch  first  son  having*  been  born  1838. 
in  llic  riianHion-bdUse  of  the  peer  on  bis  Irish  estute,  *v"  "gg-^ 
and  that  the  peer  should  sue  here  within  the  year  Strklb 
to  dissolve  that  marriage,  as  be  might  do  under  the  biuddill. 
construction  so  contended  for  ;  and  after  a  son, 
isBuu  male,  bora  of  tbe  first  sou's  wife,  and  that  the 
peer  should  obtain  a  sentence  for  him  in  the  suit 
here  to  dissolve  that  marriage,  such  sentence  must 
deprive  tliat  eldest  grnnd&on  of  the  peer,  issue  of 
his  first  son,  of  the  Irish  peerage  and  (^states,  as  he 
would  be  a  bastard  in  Ircbuid,  and  deprive  all  his 
younger  bnjthera  and  sisters,  boru  before  sentence, 
of  their  charges  on  tbe  Irish  estates ;  and  tbe  lady, 
though  wife  iu  England,  would  be  in  Ireland  but  a 
concubine ;  ho  who  was  her  lawful  husband  in 
England  might  marry  another  laily  in  Ireland^ 
without  being  punished  for  bigamy,  and  so  disinhe- 
rit all  the  children  born  of  his  English  wife  after 
the  sentence  of  tbe  Irisli  title  and  Irish  estates  j 
for,  as  to  the  children  burn  before  the  sentence, 
their  cundilioa  could  imt  be  better,  oven  if  their 
father  ro-married  their  mother  after  that,  and  after 
his  full  age.  It  may  he  said  such  a  state  of  things 
would  be  unlikely  to  arise ;  but  it  is  enough  that  it 
is  possible,  and  possible  to  occur  from  caprice  of 
the  father,  pique  at  tbe  English  marriage  without 
consent,  or  from  a  quarrel  within  the  year,  even 
though  he  might  have  received  tbe  wife  into  his 
mansion  in  England.  Ought  any  court  to  give  a 
construction  to  produce  such  consequences,  unless 
coerced  to  do  so  by  the  express  words  or  plain 
intent  on  the  face  of  the  9  Geo.  II.  ? 

The  opinion  of  Sanchez,  one  of  the  chief  of  the 
cannnifita,  disagrees  with  the  construction  contended 
fon  *w  it  i»,  in  relation  to  the  decree  of  the  council 
of  Trent  ns  to  marriage  in  a  territory  where  it 
is  in  force,  bis  opinion  that  any  person  there  bound 
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by  it  gets  rid  of  its  obli^tion  by  eraigrating  to  b* 
territory,  ubere  the  decree  does  not  bind. — **  Obli- 
**  gatio  ft  I^e  orta  durat  manente  lege — et 
BiuDiiELi.  "  cessante  ccssat — hoc  obtigatio  expirat  migTant^ 
"  person^  extra  tcrritoriura  in  quo  riget  hocce 
"  cretuin"(a).  That  opinion  bears  strongly  on 
case,  where  a  principal  question  arises  od  s  mi 
tion   to  Scotland,  where  the   rules  are   differrat. 


(a)  S*iKliozdt«msen§D  Clondestlno,  Lib.  3,  Disp.  \S,  N. 

Limitaut  aliqui  banc  sriiteiiltaiii  nui  «liren1  es  ]ora  in  fno- 
ilem  decretj  tridentini,  iit  ibi  posscnl  Ubcre  absqiM  puodu>  M 
l£6tibua  malrimonio  cnpnlari ;  tone  eniin  aiunt  esse  invaltdmo — 
quia  froua  Romiiii  pairufiimri  di-boi,  at  paDociDaretur  aj  bK 
ntatritiuniiiitii  ralidum  esseU 

Ca-ivruiu  dii>|)licei  mihi  hioc  limilaiio,  cl  credo  licet  adiratf 
eo  fine,  ul  powteiit  libera  abM|iie-  imrocho  ot  levtibtui  eonor^tn^ 
eM«  ralnni  uiairinnoniura.  Prino  nam  qnj  jtm  sdo  ittitur,  turn 
polesl  dici  rniiidcin  coiiiniitlcrc,  ut  ea  ntions  effectus  tmpcdialur. 
Qua  ralioiie  cum  jnultb  |>er  (H>s  cilatta  dpfuudaiit  inathmoniua 
contractuiii  to  articulo  iiiorli^  efficere  fiiios  Ic-ciduiiis  iu  rmadfia 
siib«ti1iiti,  e»t  eniin  frnits  1k-ir»  cuiii  runtndipiilea  utanliir  jmv  mio, 
ergo  riiin  ad«uiitcH  locum,  iibi  noti  rigpt  tridcntintnn,  aniron  eal^■ 
mbendi  abiciue  jiannJio,  el  teslibiiit,  utanlur  jure  suo,  bkbeol 
•uim  jua  Bi<:  ibi  c<nitra)iCDdi,  mt  {thus  Ik-iia,  tiec  ea  rmlione  wSee- 
tus  ac  valor  matriiiionti  im|iBdi4-tur.  Quia  wl  luala  intenliecoft- 
rpJTt!  poU>iil  ad  commitletidiuii,  rcl  non  counuittenduin  peccattmi, 
non  tARicn  ad  adnullandnm  actiini  cum  inieniio  mannU  in 
iaeiiu<  Di'c  cfTi'ctnm  influil  in  opus  cxlemuiu. 

N.  30. — Dico  advenaa  contraxisse  Qbiigatiomm  aerwiti  id 
dvcretum  trideutiiii  tjuamdiu  in  u»  partibus,  iii  quibii»  id  obligl^ 
■tint,  secuB  duiD  ad  alias,  ubi  non  obligal,  pcnonerc.  Ad  confir* 
majidum  dicoquaiido  ioliubitiias  vsicuustiiuut  uhwiuu-  et  dn]]fi- 
ciler,  scqui  personam  quocuaque  eunvom,  secus  quaodo  eat  oou- 
stitala  p«r  iikmIuii)  ln(}»,  ucut  Miim  lex  ilia  non  obligat  ta  ttb 
lociM,  iia  iidiabililfts ;  ci  anniillatio  rciu»  nbligai  ibi,  nee  MqoinB 
penonam,  niiu  dum  ei<i  iu  lucis,  in  quibua  lex  vim  obligmdi 
liibM.  Obligatio  cnim  a  lege  oria  dmral  mancnic  lege,  et  M 
eeaaaitte  cesHt;  uiide  sirai  lumen  a  lucerna  producium  in  ■!«. 
rKtin^itur  remolo  tprf  extra  luc^ms  ^heoram,  ita  hope  obllgatio 
expirat  migranie  persona  extra  tcrritorium  in  quo  rigt 
decrettun. 
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But  it  is  argued  that,  even  admitting  tbat  tiie  9  183d. 
Geo.  H.  does  not  per  se  warrant  a  suit  to  aunul  '-^^'^^'"^-^ 
this  marriage  had  in  Scotland — the  intent  of  the  ^^teelk 
oonlmcting-  parties  to  evade  the  act,  evidenced  by  bhaddbix. 
their  leaving  Ireland,  where  their  contract  (if  made 
there)  could  be  annulled  fur  the  sole  purpose  of 
migrating  to  Scotland,  where  there  was  no  such 
restriction  as  to  age  on  tlic  contract,  and  returning 
the  next  day  to  this,  the  place  of  their  permanent 
domocile,  should  have  the  effect  of  extending  the 
9  Geo.  II.  to  the  marriage  in  Scotland,  and  on  the 
principle  that  it  was  ajraud  in  our  taws :  and  that 
Tiew  of  the  subject  b  sought  to  be  maintained  by 
the  treatise  De  Jure  Civitalis(ff),  of  that  eminent 
civilian  Ilubenis,  and  some  others,  from,  as  a  corol- 
lary on  hi»  three  Axioms.  I  cannot  6ud  that  any 
act  of  parliament,  such  as  this,  has  ever  been 
extended  to  cases  not  properly  within  it,  on  tlie 
principle  that  parties  endeavored  to  evade  it ;  that 
would  be  calculated  to,  in  a  great  measure,  render 
it  unnecessary  to  amend  or  explain  acts  by  new 
ones  and  there  would  probably  rarely  be  what  is 
called  casus  omissus.  If  the  marriage  in  Scotland 
ta  affected  by  the  9  Geo.  II.  and  may  be  avoided 
by  force  of  it,  the  marriage  there  is  no  evasion  of  it. 
If,  on  the  contrary,  the  marriage  cannot  be  avoided 
by  it  as  it  stands,  to  extend  it  on  the  principle  of 
evBsion,  would  be  in  effect  to  add  a  new  clause  to 
the  act,  not  by  the  legislature,  but  by  an  ordinary 
court  of  justice,  which  cannot  make  laws,  but  only 
interpret  them  when  made. 

The  case  of  llderton  v.  llderlon(bi)  has  been 
referred  to  as  saying  that  the  courts  in  England 
would  act  upon  a  Scotch  marriage  of  English 
lubjectB  only,  provided  they  did  not  go  to  Scotland 

(•)  Lib.  3,  *ec,  4,  cap.  I.  No.  14.  (ft)  2  H.  Black.  14$. 
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I63H.       to   evade  the  English  marriage  act :  but  the  case 
itself  makes  no  such  proviso ;  and  it  is   only  a 


Steele  marginal  note  of  the  reporter,  adopting  what  was 
BuDDBLL.  ^**^  ^y  Lord  Mansfield,  in  the  case  of  Robinson  t. 
Slandf  arguendo  merely — for  there,  in  Robinson 
V.  Blandf  it  was  not  necessary  to  decide  for  or 
against  such  a  principle,  the  law  of  France  on  the 
particular  subject  being  the  same  as  in  England, 
and  the  rest  of  the  court  did  not  adopt  what  he 
threw  out,  it  being  unnecessary ;  and  it  is  to  be 
observed  that  case  was  not,  as  here,  the  case  of 
an  action  on  a  statute^  but  of  assumpsit,  in  which 
the  consideration  of  the  promise  was  in  issue.  But 
this  principle  of  evasion  appears  to  have  been  over- 
ruled in  the  case  of  Crompton  v.  Bearcrojt, 
which  case  is  noticed  in  Harford  v.  Mbrri${a)j 
and  also  by  counsel  in  Ruding  v.  Smitk(b), 
There  is  some  variance  between  them  j  but  it 
appears  that  the  libel  was  framed  on  the  English 
marriage  act  on  purpose  to  have  the  opinion  of 
the  court,  whether  the  marriage  not  properly 
within  the  act  in  terms,  could  be  brought  within  it, 
on  the  principle  that  the  marriage  had  in  Scotland 
was  between  persons  who  left  England  to  escape 
from  the  act,  and  returned  to  it  the  same  day.  The 
law  of  Scotland  was  not  pleaded  in  that  case,  but 
the^  libel  stated  in  general  terms  that  the  parties 
married  in  Scotland,  and  it  rested  on  the  evasion, 
and  the  libel  was  rejected. 

Doctors  Jenner  and  Phillimore,  in  Ruding  v. 
Smithy  stated  the  decision  of  the  court  of  Delegates 
and  Arches  to  be,  that  the  marriage  act,  in  its  terms, 
did  not  apply  to  Scotland,  and  could  not  be 
extended  on  the  principle  of  evasion  ;  and  that 
was  not  denied   by  the  opposite  counsel,    or  the 

(a)  2  Hagg.  C.  R.  423.  (b)   Il)id.371. 


coxsisTony  court  of  duulin. 


33 


court  (LordSUiwel).     And  hore  I  take  it,  lliat  ti.e       1838. 


act  9  Geo.  II.  is  to  be  tnkcn  as  if  it  had   u   buv 
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that  it  should  not  extend  to  Scotland  or  Eng^Iand,  Steblb 
or  to  marriagvs  beyond  was,  as  tilrcady  mentioned.  Biuddbil. 
Tlie  saving-  in  fact  raised  the  qiieutiuu  of  evai:ion. 
Whatever  might  be  ruled  in  a  suit  of  nullity,  on  the 
generml  tow,  by  ivtison  of  the  erasion^  is  not  tlie 
question;  as  this  is  a  suit  founded  on  a  stutute, 
within  the  enactments  of  which  it  must  be  brought 
by  ihe  promuvent. 

A«  our  matrimonial  law  Is  founded  on  the  ancient 
canonical  law  of  Europe,  more  liberal  than  the 
civil,  I  have  a  right  to  refer  to  the  writings  of 
Sanchez,  as  authority  on  this  point  of  evasion. 
In  Lib.  S(a\  after  adverting  to  an  opinion  of  some 
persons,  that  a  distinction  should  be  taken,  as  to 
the  case  of  such  persons  as  iniorate  fronj  a  terri- 
tory bound  by  the  decree  of  the  council  of  Trent, 
(o  another  not  bound,  on  purpose  to  escape  from 
Ibat  decree,  and  that  the  marriage  in  that  place 
should  be  deemed  invalid,  as  in  fruud  of  the  decree, 
he  obser^'CR,  *'C'a:tenun  displict-l  mihi  haic  limi- 
tatlo,*'  and  that  the  marriage  is  goi>d,  though  the 
parties  go  for  that  mere  purpose  to  a  territory 
where  the  decree*  is  not  in  furce.  For  tlmt  he 
who  makes  uae  of  a  right  vested  in  himself,  can 
never  be  deemed  to  have  committed  a  fraud  in 
laang  it,  so  as  /o  annul  Uie  act ;  and  he  itlus- 
tratea  his  view  of  the  question  by  another  case, 
not  disputed  to  bo  no  fraud  so  as  to  annul  the 
act,  namely  the  exercise  of  the  right  of  any  person 
to  contract  a  marriage  in  articuto  morlin,  though 
his  sole  object  and  intent,  in  enntracting,  be  to 
render  legitimate  a  child  before  born,  in  fraud  of 
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1838.       hini  in  whom  his  celibary  would  hare  rested  certain 

20th  Feb.    rights   of   succcssion ;     and   this    Sanchez    terms 

Stbels    Jraus   licita — that  is,    a  fraud  in  the  mind  and 

Braddbli.    *w'c"'*0"t    but    not    having   the   legal    effect    of 

annulling  the  act. 

This  opinion  leads  to  no  uncertainty  or  confusionj 
as  the  distinction  of  the  civilians  most  probably 
(I  might  almost  say  certainly,)  would  do  ;  and  it 
leaves  untouched  the  general  rule  of  our  matrimonial 
law,  to  observe  the  lex  loci  contractus,  though 
opposed  to  our  municipal  law,  when  it  is  not  against 
the  principles  of  religion  or  morality,  generally 
received,  or  against  the  independence  and  sove- 
reignty of  our  own  state ;  and  when  the  statute 
of  9  Geo.  II.  does  not  create  an  incapacity 
following  the  person  of  the  minor,  such  as  described 
by  Sanchez,  to  be  "  inhabilitas  constituta  absoluta  et 
simpliciter  sequi  personam  quocunque  euntem." 
But  Buppceing  it  to  be  doubtful,  as  it  must  be, 
whether  the  principle  laid  down  by  Huber,  and 
after  him  by  civil  law  writers,  be  a  just  one  or  not, 
I  shall  not  be  the  first  to  apply  it ;  it  having  been 
repudiated  in  the  courts  at  Doctors'  Commons^  in 
ctues  substantially  similar  to  this ;  and  by  the 
opinion  of  the  ablest  commentator  on  the  ancient 
canon  law  ;  and  especially  when,  if  I  am  right  on 
the  first  point,  the  decision  on  the  position  of 
Huberus  is  unnecessary  ;  and  I  do  not  wish  to  be 
considered  as  giving  a  definitive  judgment  on  it. 

All  that  is  further  necessary  to  observe  is,  that 
the  very  able,  and  respectable,  and  talented  gentle- 
men, advocates  of  Scotland,  who  have  been  examined, 
concur  that,  laying  aside  all  questions  on  the  law 
of  Ireland,  the  marriage  of  persons,  one  under 
the  age  of  twenty  one  yeare,  but  both  of  the  age 
of  consent — that  is,  fourteen  in  males  and  twelve 
in  females — as  here  celebrated,  is  good  and  valid  in 
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Scotland,  though  no  consent  was  had.     Whatever       1838. 
the  courts  in  Scotland  may  consider,  if  on  the  9 .  ^^^^  ^'\ 
Geo.  II.  this  court  shall  give  sentence  of  nullity,     Steele 
whidi  can  only  be  given  in  the  suit  brought  within  braddbll. 
the  year  to  avoid  it,  (not  merely  to  declare  it  void,) 
is  not  within  the  present  question,  as  judgement 
must  be  given  here  on  the  applicability  of  the 
statute  to  the  marriage,  before  such  consideration 
is  to   arise. 

On  the  whole,  I  shall  dismiss  the  suit,  leaving 
the  |nY>moTent  to  her  appeal — and  dismiss  it 
with   costs. 
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lO/A  Juf. 


Thn  prindpU 
of  allou^g 
co>U  out  of  ihe 

MtKlO  td  tllv 

Doxt  of  kin,  is 
Dot  ron5n«'l  lo 
oun  where 
the  <|w>*lKm 
»rL»M  upon  ih» 
■Uie  or  tk« 
docauwl'a 
jnport.    Thv 

givrni,    wh*r»- 
•r*r  )l  ia 
proper  to  bring 
Uw  reuivr 
■pwiUllj 
MfonUi* 
Covrlt  fpr  it! 
optoloo. 


PAIRTLOITGH  r.  FAIItTLOUGH. 


Edward  Fairtlough  Esq.  M.  D.  died  on  llie  7*^ 
of  AugTist,  1837)  at  t^"!  ag^e  of  80  jeara.  Ia  Uie 
year  IS^l',  he  was  afllicted  nitli  a  disorder  of  an 
apojilectic  or  paraletic  nature,  tbe  cffecta  of  which 
were  of  nil  extraordinary  character ;  he  labored 
under  a  difficulty  of  making  others  understand  what 
he  tneatit  tu  convey,  either  by  parol  or  by  writing, 
not,  OS  it  wotdd  appear,  from  an  impediment  in  his 
speech,  but  from  a  peculiar  defect  of  memory. 
which  rendered  him  incapable  of  bringing^  to  his 
recollection  the  names  of  persons  or  things,  Hfl 
was  more  intelligible  on  some  subjects  and  to  some 
persons,  than  he  was  on  other  subjects  and  to  other 
persons.  He  had  an  inability  to  name  persons  ami 
things,  and  made  use  of  inappropriate  words; 
sometimes  he  would  make  use  of  iniliul  letten. 
ut  others  monosyllables  and  at  others  be  would 
add  to  the  letter  "  great"  or  "  little"  as  "  the  great 
G,"  or  **  the  little  G*'  endeavouring  thereby  to 
denote  the  character  of  the  thing  or  person  he  was 
about  to  describe  ;  he  frequently  availed  himself  cif 
his  powers  of  mimicry,  and  command  of  coun* 
tenance,  to  denote  by  gestures  and  signs  what  be 
wished  to  convey.  The  subject  matter  of  this  suit 
was  a  will  executed  by  him  on  the  l^th  of  August 
IH3C\  in  which  he  appointed  his  nephew,  the  ReT. 


I 
I 
I 

I 
I 

I 


8umu(>l  Fairtlough,  executorand  residuary  legatee;  1839. 
tbe  validity  uf  this  will  was  impugned  hy  Mr.  J"^*/^"^: 
Francis  Gmbam  Fairtluugb,  a  brother  of  deceased  FuRTi^rAH 
and  liis  only  next  of  kin,  a  caveator,  on  the  grounds  „  rlxycoa 
of  a  waut  of  teHtaiiieiitury  capacity,  the  testator 
iiul  beingnble,  us  was  alleged,  tocuntiuuiiicateinstruc- 
tions  for  itti  preparatiou ;  neither  fraud  noruneouud- 
nessuf  mind  were  imputed.  It  being  chiefly  by  means 
of  apreviouft  will  of  1S30,  and  a  codicil  nf  18^1,  that 
M*Keafia  the  drawer  was  enabled  to  take  instruc- 
tions for  the  will  of  1836,  it  is  necessary  to  advert 
to  these  two  papers,  which  were  alleged  by  the 
promorent,  the  Rev.  Samuel  Fairtloug-Ii,  as  adini* 
iiicuhLT  to  the  will  of  183G.  The  deceased,  in  the 
year  1826,  being  at  the  time  a  widower,  married  a 
girl  of  the  name  of  Catlierinn  Mayne,  who  had 
been  bis  bouscmaid ;  she  dinl  in  the  month  of 
March,  lSd6;  his  inducement  to  marry  her  was 
principally  that  she  was  of  use  to  him,  she  had 
acquired  a  ready  habit  of  interpreting  and  under- 
standing bis  wants  and  niebes,  expressed  in  his  own 
poculiarmanner.  M'Kennain  the  year  IS.iO  having 
by  ber  assistance  taken  inetructions,  had  made  n  draft 
of  tbe  will  of  1830 ;  which  deceased  himself  copied, 
and  which  copy  was  executed  as  his  then  will.  The 
codicil  of  IS31  was  made  when  the  deceased, 
accompanied  by  bis  wife,  was  on  a  visit  to  the 
promovent  in  the  county  of  Cork  ;  the  deceased  had 
thpn  tbe  will  of  1830  with  bim,  and  after  he  was 
on  that  visit  a  very  few  days,  Mr.  Daltern,  asolicitor, 
woB  wnt  for  to  prepare  the  codicil.  It  was  drawn 
by  him  witli  tbe  assistance  of  tlic  deceased's  wife,  who 
explained  his  instructions,  and  with  the  assistance 
of  the  will  of  1S30.  When  Daltera  had  prepared 
the  draft  deceased  copied  it,  as  he  hud  before  copied 
the  will  of  1830,  prepared  hy  M'Kcnua. 
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1830.  It  apppoared  that  the  iiistnicUom  for  the  will  of 

lOi*  ^w^.^  183(>,  were  fully  given  by  deceased(rt)  /  and  that 

FAiiitLovGH  deceased  himself  wislied  M'Kciiaa  to  be  sent  for  to 

F*iBTWi;*iiiTWepareil. 

M'Kunna  details  the  mode  in  which  be  took  the 
instructions;  ha\'ing  ascertained  from  the  deceased 
that  he  wished  to  alter  his  will,  he  took  up  the  furtoer 
will  and  cndicil,  winch  were  lying  on  the  table,  and 
reading-  them  over  to  the  testator,  interrof^ated  him 
as  he  went  along-,  asking-  him  his  wishes  concerning 
each  particular  legacy.  On  the  testator  being  asked 
to  whom  he  would  leave  a  legacy  which  had  lapt^d  hj 
his  wife's  death,  he  pointed  to  the  ho\ises  in  which  his 
brother  and  nephew  resided,  which  were  visible 
from  the  uiudow  of  the  room  in  which  he  and 
M'Kenna  sat,  and  on  M'Kcnna  mentioning  tbnr 
names,  and  asking  bim  did  he  mean  to  leave  the 
property  to  them,  he  answered,  "  yes** :  in  another 
instance,  the  deceased  pointed  to  the  promov^nt, 
who  was  then  in  the  room,  as  the  person  to  whom 
he  intended  to  leave  a  bequest  which  had  been  leA 


(a)  When  delivering  judgmeot  on  lliu  part  of  Uie  caie,  Uw 
coiut  said,  "It  i»  enenlui)  in  lav,  that  such  inslructions  cbooU 
be  signified,  bill  it  a  not  eascntiil  that  ihcy  should  bv  atgni&«d 
in  words;  thus,  a  perwn  bom  deaf  and  dtunb,  or  berotne  deaf 
and  dunib  aAcr  birth,  tnay  convey  bis  meaning  by  sipis ;  a/»rih 
ori  a  person  that  vsts  only  dumb,  and  not  denf,  cooM  do  w;  < 
multo /firliori  a  pcnon  who  could  tiw  Kiine  wordi  approphatdy. 
who  could  rt'ttd  oiid  understand  what  was  read  in  htm,  a.i  this  tcMator 
could,  would  be  much  better  able  to  signify  hid  meaning  by  rigtu,  than 
a  penon  bora  deaf  and  dumb,  or  become  »o.  The  case  of  Gnrm" 
Shipwotih"  decider,  thai  a  nil)  mny  he:  made  by  inteviogatann . 
Rwinbunie  a^n-ees  in  this  position,  be  say»,  '  where  a  sick  man 
■ends  for  a  firiend,  desiring  u>  make  a  will,  and  that  frieDd  put» 
qoeslions  to  him,  and  ilicrv  is  nu  n»soii  to  sus{H>ct  liraatl,  suck  a 
will  would  be  deemed  *-alid'." 

•  I  Plul. ». 


ft 


I 
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by  the  former  will  to  another  person;  and  he  nscer-  l^.'^s^. 
laitied  the  amount  o(  some  pecuniary  legacies  to  ">^^  -^"j- , 
}>articular  leg-atees,  by  mentioning  various  sums,  to  Kaibtwlhh 
»hiib  thete^tatorreplied,  "more"  or  "no"  until  when  i.,i,HTi.miiH 
M'Kcnnu  had  named  the  sum  intended,  the  testator 
answered,  "  yes."  The  heads  of  the  instructions  so 
obtained  were  taken  down  in  writing  at  the  time 
by  M'Kenna,  from  which  he  subsequently  made  a 
JraA  of  the  will ;  he  read  this  draflt  to  the  deceased, 
and,  not  content  with  that,  gave  it  to  deceased  to 
read  himself,  which  he  did  carefully,  and  appeared 
to  understand  it.  The  promovcnt  was  present  at 
the  taking  of  the  instructions,  and  preparing  of  the 
»il| ;  but  M'Kenna,  on  his  direct  and  cross  exami- 
nation, denied  that  the  promovent  directly,  or 
indirectly,  communicated  witli  the  deceased,  or  with 
h!ni(M*If,  with  respect  tu  tlie  instructions  ur  devises. 
The  will  was  uflenvards  duly  executed  and  subscribed 
by  three  witnesses. 

'l*bc  Court,  af\er  a  full  consideration  of  the  facts 
uul  circumstances  of  the  ca*!e,  decreed  fvir  the 
rttlidity  of  the  will,  but  reserved  th(>  question  of 
costs  fur  further  argument. 

Sir  Ihnrtf  Meridyth,  Bart.,  for  the  next  of  kiu. 

//ntniitofif  contra. 


JliDGMENT, 

Db.  K  a  DC  LI  pp. 

The  principle  of  awarding  costft  out  of  the  fund 
ia  IcstutiH'ritary  cases,  is  nut  contined  merely  to 
t.*ases  wlu>rt'  the  question  arises  upon  tho  state  in  m bich 
the  deceased  lias  left  his  testamentary  papers.  The 
rule  •hould  be  taken  in  a  wider  view,  and  wherever 
it  ifc  proper  to  spcciully  bring  the  matter  before  the 
court  for  its  opinion,  the  c<tstB  nmy  be  given  out  of 
the  pslale.     The  passage  in    W  illianis'  law  of  exe- 
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1S39.       cutors(ff)  ;  refers  merely  to  cases  where  the  question 
loth  Aug.   submitted  to  the  court  arose  from  the  state  of  the 

^ f 

FiiETLouGu  deceased's  testamentary   papers,  but  does  not  say 

Fairtlough  ''**^  ®"^'''  '^  *^®  *'"^y  ^^^^  '"  which  the  costs  can  be 
so  awarded  -,  that  is  but  one  of  the  special  cases 
where  tlie  court  will  direct  the  costs  to  be  paid  out  of 
the  estate,  and  is  not  applicable  to  the  present  case. 
The  case  of  Hoss  v.  Chest€r{b')  extends  the 
principle.  There  was  no  question  arising  in  that 
case  from  the  state  of  the  papers,  but  the  will  being 
made  in  nrticulo  moi'tis,  the  court  considered  that 
the  next  of  kin  were  fully  justified  in  entering  into 
the  investigation,  and  were  entitled  to  their  costs. 
FuUeck  V.  Allinsun(c)  was  a  case  of  monomania. 
The  will  left  all  the*  property  in  charity.  The 
monomania  did  not  effect  the  will,  nor  was  it 
proved  clearly  to  have  existed  at  the  time  of  its 
execution,  yet  Sir  J.  Nichol  intimated  no  doubt  of 
his  authority  to  give,  and  gave  the  costs  to  the  next 
of  kin  out  of  the  fund.  It  was  argued  here,  by 
Dr.  Hamilton,  that  the  executor  in  that  case  consent- 
ed ;  it  was  not  so,  he  was  a  nude  executor  and  could 
not  consent,  and  the  consent  of  the  party  could 
not  give  jurisdiction.  Sir  John  Nichol  expressed 
himself  as  disinclined,  on  account  of  the  great  bulk 
of  evidence  introduced,  to  allow  the  costs  out  of 
the  estate,  but  did  so  under  the  very  peculiar 
circumstances  of  the  case. 

In  this  case  it  was  quite  proper  and  necessary  that 
the  opinion  of  the  Court  should  have  been  taken. 
The  factum  of  the  will  Is  perfect,  yet  the  testator 
could  not  give  instructions,  but  in  a  very  extraordi- 
nary way,  as  detailed  by  M'Kenna.  The  promovent 
here  was  obliged  to  allege  very  specially  in  the  first 


(fl)  p.  276.  [b)  I  Ili.gg.  235.         {c)  3  Hagg.  547. 


V. 
RTLOUQH 


COURT   OF   PREROOATIVE.  41 

instance*  and  it  was  necessary  to  satisfy  the  court,  that      1839. 

the  former  will  was  duly  executed,  for  without  it  the  J^^A-£«£^ 

subsequent  one  could  not  have  been  duly  prepared ;  Fairtlocgh 

besides  the   promovent  ought  not   to  have   been,  p^j 

as  he  was,  present  at  the  preparation  and  execution 

of  the  vfill,   and  should  not  have  excluded  those 

persons ;  and  in  his  conversations  with  Mr.  Holmes 

he  invited  suspicion,  which  makes  me  less  unwilling 

to  give  costs,  that  are  to  come  out  of  the  property 

lefl  to  him.     Under  all  the  circumstances,  I  shall 

allow  the  impugnant  his  costs  out  of  the  estate,  but 

shall  direct  them  to  be  taxed  as  between  party  and 

party  only. 
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1849. 
23»J  Oct. 


CHANCELLOR  r.  FLEMING. 


Anall^gilion 
l>l«&iling  ■ 
will  iiuul« 
nndar  the  ttu- 
ul«  I  A  3  Vio. 
e.  36,  eontun- 

gvacrai  ktbt- 
wamt  tlut  tJM 
doeosMd 

rightly  and 
dolv  nuul*  hii 
wfll  "io  pro- 
Mooe  of 
witOMM*;"  In 

dtpOilllBtO 

•mUA,  the 

whaoHM  >ut- 
•dUwtUM; 

MnMfwAS 

tUrnmm  k 
tiM  tMtMor'a 

■Hell  cthImm:*, 
boiag  mmoIiaI 
AOil  part  artJM 
fnofot  ibe 
ararmntl,  U 
■Ot  •ilra-u'Ii- 
VuUt*. 

h  U.    koir. 
war,   iDur* 

pnidont  to 
flmd  lb* 
•pMul  Bt»tt«r, 


judomext, 

Dr.  Radclipp. 

7^his  suit  was  instituted  by  Anne  Cbanc«-tlt>r, 
(now  Mrs.  E^glettu,)  agaiiit^l  Anne  Fleniini<;,  tbe 
first  cousin  and  only  next  of  kin  of  Edward  I-awson 
Esq.  deceased,  for  the  purpose  of  proving  bis  will  of 
Ihe  !20th  of  Junuury.  184^2.  He  died  on  the  «6tii 
of  Juuuary,  lit  the  iig'e  of  81  or  8S  yearf.  In  thai 
will  the  promovcnt  i«  named  executrix  and  residuary 
legatee,  after  payment  of  a  legacy  of  £^00  to  hw 
sister.  It  lias  the  attei^tation  uf  lieutenant  Bitrneston, 
a  coniniiuider  in  the  coast  guard  service,  and  of  Dr. 
Tarrell,  the  medical  attendant  on  the  deceased  in 
his  last  illness,  and  Mr.  Richard  Alusley,  aba 
subscribed  as  h  witness  ;  he*  some  years  affs 
married  a  sister  of  the  prtiiuovent  j  the  pronioreot 
and  her  sisters  are  daug^hter^  of  a  ntitchmaker  in 
iSuckvitle-slreet,  who  is  now  dead.  These  three 
witnesseSj  who  were  fully  crofis-examiued,  depose 
that  the  deceased  executed  his  nill  in  their  j^iot 
pri-^SL-nce.  Uurneston  and  I'urrell  subscribed  their 
attestation  in  the  deceased's  presence,  but  the  third 
wilneiis,  Musley,  in  ignorance  of  the  provisiuus  of 
the  itatute,  signed  in  another  room*  after  the  other 
two  had  attested,  thinking  as  he  says  that  a  third 
witness  wuh  nixessary.  All  three  dejiose  to  the 
perfect  competence  of  the  testator.  Tiie  will  wiw 
drawn  by  Mr.  Biirneston  from  the  deceased's  own 
dictation,  and  at  his  request,  and  signed  with  his 
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mark,  his  name  being  written    next  the  mark  bj       ltU3. 
Moaley,   at  deceased's   desire;  he   was   uimUe  to  J_._^    .^ 
write   in  consequence   of  the   contortion  of    and  CaA*c»ixo« 
excrescences   ou    his   fingers,    caused   by  repeated     flejoxo. 
attacks  of  f^out  and  rhciimatiBm.     The  will  is  all 
of   Burneston's  hand<nriting,    and  the  reading  it 
orer  to  the  deceased  is  deposed  to  by  Mosley. 

On   the  above  statement  it  is  evident,  that  the 
act  of  the  1st  Victoria  was  complied  with,  and  that 
it  is  a  good  will  under  that  statute.     Dr.  Keatinge, 
however,  in  stating  the  impugnnnt*s  case,  made  this 
point,  then  made  for  the  first  time ; — -that  as  the 
promoveut  did  nut  alleg^e  in  terms,  that  the  two 
witnesses  Eubecribed  their  names  iu   the    tedtator's 
presence,    their  depositions  that   they  did  so   are 
extra-articulate  and  must  mj  far  be  rejected,  and  that 
the  act  is  not  then  proved  to  be  complied  with.     If 
that  position  be  founded  it  might  have  been  taken 
advantage  of  by  excepting  after  publication  to  that 
port  of  the  depositious  as  extra-articulate,  or  after- 
wards by  objecting  to  the  reading  of  the  will  as 
part  of  promovent's  proofs  i    or  by  an  opposition 
made  to  the  second  article  of  the  primary  pleading 
when  filed,  for  not  stating  the  attestation  to  have 
been  in    testator's    presence  ;    but  that  would  not 
have  answered   the  impugnant's  object,  because  if 
flUcb  averment  was  ruled  to  be  necessary,  the  article 
would  be  allowed  to  be   reformed    by  stating   the 
fact.     None  of  these  courses  were  taken,  and  the 
will  was  suffered  to   be  read  as  part  of  the  pro- 
muvent's  proofs  in  the  usual  way,  without  exception 
or    opposition.       But    supposing   Dr.    Keatinge's 
objection  to  be  now  admissible,  is  it  in  substance 
valid  ?      ITie   great    objection    to    extra-articulate 
evidence  of  facts  is,  tbat  such   fucU;  couie  on  the 
opponent  by  surprise,  so  as  to  deprive  him  of  the 
opportunity  of  defence  against  or  explanation  of 
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1842. 
Mick.  TVrm, 
1 1  th  Settion. 


DICKSON  V.  DICKSON. 


Or  the  Admittion  of  an  AUegatum. 


Tatator  in 
ft  codidi  di- 
rected th&t 
OMtain  annuU 
tiM  "contuned 
in  ftnoUwr  list 
which  hswonld 
give  hia  bro- 
ther"  •hoald 
be  p4id — pro- 
bate of  a 
paper,  alleged 
to  be  the  list 
referred  to, 
reftued,  it  not 
appearing 
f^m  the  codi- 
di, bejood  all 
donbt,  that 
the  p^MT  waa 
that  intendtd 
to  be  Inoorpo- 
ratedlnit. 


Judgment. 

Dr.  Radcliff. 

This  suit  is  prosecuted  by  Colonel  John  Dickson, 
the  brother  of  Mr.  Stephen  Dickson  deceased, 
against  his  executors,  for  the  purpose  of  calling  in 
the  probate  of  his  will  and  three  codicils,  and  cA 
obligfing  the  executors  to  take  probate  of  them, 
with  a  list  or  paper  alleged  to  be  referred  to  by  the 
third  codicil,  as  part  of  and  incorporated  with  it,  in 
such  a  manner  as  that  the  codicil  cannot  be 
considered  complete  without  it.  The  codicil  was 
made  since  the  act  of  Victoria(a)  came  into  opera^ 
tion,  its  date  being  the  4th  September,  1839-  Hie 
allegation  of  the  promovent  of  the  paper,  so  said  to 
be  referred  to  by  tfae  third  codicil,  and  matters  to 
support  it  as  part  of  such  codicil,  is  opposed  by  the 
executors  as  inadmissible,  and  tfae  court  is  to  decide 
as  to  its  admissibility.  The  part  of  the  third  codicil 
which  relates  to  the  question  at  issue  is  as  follows. 
"  It  IB  my  will  that  the  annuities  specified  in  another 
"  list  which  I  will  give  my  brother  John  Dickson, 
"  shall  be  regularly  paid  to  those  persons  who 
*'  continue  in  my  employment  up  to  my  death.** 
This  codicil  (which  is  endorsed  No.  3,)   is  duly 


(a)  I  &  2  Vice.  26. 
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executed  and  aU€«ted  by  two  witnesses,  as  required       I843. 
by  the  act  of  Ist  Victoria,  but  the   list  or  unver  ^yjf^'-'^'r'^- 
allied  to  be  referred  to  as  containing  the  names  of . 

the  annuitants*  and  their  annuities,  though  signed  „ 
bv  the  testator  and  bearing  the  same  date  as  the  Dickson. 
cudicil,  viz.  4th  September,  1839,  is  not  attested 
by  witnesBes.  This  list  was  sealed  in  an  envelope, 
which  was  endorser),  "  No.  3»  a  li8t'(a).  The 
allegation  sets  forth,  that  at  an  early  hour  in  the 
morning  of  the  4th  of  September,  before  the  third 
codicil  was  executed,  the  testator  wrote  the  list 
which  has  been  produced  in  the  presence  of  one  Wm. 
Langley  his  servant,  whose  name  is  in  the  list,  and 
showed  him  his  name  as  nn  annuitant,  and  that 
Lantrley  saw  Colonel  John  Dickson's  name  at  the 
top  of  the  list.  The  testator  then  put  that  list  or 
pper  into  an  envelope,  after  he,  testator,  had 
signed  it,  and  then  made  the  indorsement  ou  it  and 


t  m )  The  list  wu  as  follows : 

To 

Col.  J  no.  Dickson. 

£500. 


Jn.  N'ftiJ] 


Sepl.4lh.  I83D. 

A  liM  to  Iw  pad.  Vfkrly 
In  No.  3  Colli, 


M,  ifohban  CI. 

Jno.  Dam 

Win.  Langlpv  M.S. 

M.  Kellv,  Clonshire 

Jbj.  Rowly 

Pal  Lviicb 


8  nunes 

£ 

M.  Dawson  in  thi.ihonse  ...        40 
Take  can-  of  Wm.  my  scrri. 


(endorsed,  "No.  3,  ■  iisC) 
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1842.       put  it  into  his  desk,  which  he  locked  ;  and  in  about 
yjfl'r  ''"'"'■  an  l>o"r  afterwards  he  executed  the  codicil.     That 

1 1  (A  Station. 

-— — , aftei-warus  on  tliat  day  (4th  September,)  he  was  put 

^  into  bed  and  never  afterwards  left  it,  wrote  anf- 

DicRsoN.  thing  or  did  any  business  of  any  kind,  and  tlial 
Coionel  Jo/iTi  Dickson  used,  to  his  death,  to  act  as 
his  amanuensis  and  transact  all  his  business,  lliat 
he  survived  about  ten  days  afttir  these  occurrences, 
and  that  in  about  six  or  seven  weeks  after  bis  death 
that  list  or  paper  was  found,  in  an  old  buuk  on  a 
shelf  near  the  bed  in  which  he  lay;  and  it  is  alleg^cd 
that  on  several  occasions  between  the  4th  of 
September,  and  his  death,  the  testator  mentioned 
he  had  left  Lan<^Ioy  £'iO  a  year. 

The  question  arising-  on  the  opjiosition  is  this, 
whctlier,  the  matters  alleged  being*  taken  as  true 
and  capable  of  proof,  the  executed  and  attested 
third  codicil  has  so  certainly  described  and  reftrred 
to  that  Identical  list  or  paper,  as  to  leave  no  dotibl 
on  the  mind  of  the  Court,  of  its  being  referred  to 
as  then  in  exse^  before  the  codicil  was  made  j  if  it 
has,  the  allegation  must  be  admitted  to  proof, 
otherwise  not. 

The  cases  cited,  Habergham  v.  T^incentijx)  \ 
and  Smart  v.  Prujean{b') ;  on  the  old  (statute  of 
frauds,  established  these  principles,  1st — That  where 
a  testator  by  a  will  duly  attested,  referred  to  ■ 
paper  then  already  written,  although  not  attested 
by  witnesses,  and  has  in  his  will  so  described  that 
paper,  that  there  can  be  no  doubt  of  its  identity, 
he  makes  the  paper  so  referred  to  a  part  of  his  will, 
OS  if  he  had  incorporated  it  in  the  will  j  but  ^ly — 
lliat  where  the  unattested  paper  was  written  ajier 
the  execution  of  the  attested  will  which  referred  to 
it,  it   could   not  be   deeme<l   part  of,  or  as  incor- 


(«]  2  Vc*.juu.  20!)i)iiHl4  BronnC.C.     (»]6Vn.66d. 
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poratPfl  witli  the  will  previously  exectitpJ,  iind  duly       \S-i2. 
•Uested,  but  Diuet  be,  itself,  executed  and  attested  ^fv;*'^"-"'*' 

«s     required     by    law  ;     the     reasons    for    which  , 

distiiictiuiis  appear  in  these  cases  and  are  i)uile  ^ 
ubviutis.  I  cannut  discnrcr  that  the  late  statute,  Durxok. 
lt»t  Vict.  c.  26»  bas  made  any  change  in  thoae 
principles  by  the  acceptance  of  two  attesting 
witnesseSt  instead  of  throe,  to  devises  of  freehold,  or 
by  nM|uiring  attestation  of  wills  of  ]>ersonalty,  and 
Disking,  in  this  respect,  the  same  rules  apply  to  both 
cases ;  or  by  enacting  (instead  of  as  under  the 
statute  of  fmiidK,  by  which  the  signature  only  of 
the  testator  was  required,)  that  no  will  shall  be 
valid  unh^ss  signed  by  the  testator,  nr  by 
another  person  by  his  direction,  at  the  foot  or  end 
thereof. 

The  case  In  the  goods  of  Sotheron{a)  luij^cht 
seem  to  import,  that  some  change  was  made  by  the 
]8t  Victoria  c.  ^0,  and  that  under  it  these  principles 
m-re  inapplicable,  but  the  cases  of  Httberghnv\  v. 
fincentt  and  Smart  v.  Pntjeftn,  do  nut  appear 
to  have  been  cited  on  this  mnlinn  in  the  Prerogative 
Court  of  Canterbury ;  and  in  subsequent  cased 
before,  the  same  judge,  reported  in  "  Notes  of  cases 
in  the  iicclestnstical  and  Morntinie  Courts,"  one 
Jn  the  gooilx  of  John  Miles  liidgwoff^  deceosedy 
{h)\  another  In  ike  goods  of  the  Vourites.t  of 
Ourhftnit  widow,  deceased(c)  i  and  a  third  ('o//r<?r 
r.  Lnngeheiir(^d^ ;  tlic  above  prinrijdes  are  ac- 
knowledged and  acted  on,  as  is  also  the  distiuc;tioii 
between  papers  referred  to,  written  before  ami 
after  aa  attested  testamentary  paper ;  and  in  Lady 
Durbani'a  case,  a  revoked  will  of  her  lately  deceased 
usband  was  proved,  aa  iucurporuted  by  [iin-ii  and 


ta)  2  Curt.  «3I. 
<«)  Ibid.  p.  364. 


(&]    V..1.    l.p.Ittil. 

(d)   FLitl.  |i.  3t>'J. 
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Dickson 

r. 
DiCRSOX. 


1842.       certain  reference  to  it  in  her  own  duly  attested  will, 
!!i"l\.^'!^'"'  which  dexcribed i\ic  paper  it  intended  to  incorporat* 

DM  Setsioit.  Flit. 

bei/ond  all  doubt 

The  question  lierc  is,  docs  the  third  codicil  do 
certainly  and  accurately  describe  tlio  paper  it 
intended  to  incorporate,  as  a  then  existing  docu- 
ment, as  that  no  doubt  can  remain  on  the  roind 
of  the  court,  that  it  was  the  list  intended  to  br 
thereby  referred  to>  and  not  merely  does  the  parol 
evidence  and  the  paper  itself  show  it  was  referred 
to  ;  for  the  description  of  the  paper  must  be  given 
by  the  attested  codicil,  tvhich  is  the  operative 
instrument,  and  not  the  description  of  the  codicil 
by  the  paper  tmattested.  The  reference  in  tb« 
codicil,  (adverting  to  the  words  of  the  codicil,) 
might  as  well  be  constnicd  to  be  to  a  list  to  be 
written  q/?er  the  codicil,  as  to  one  written  befom 
it,  for  the  words  are  indefinite,  "  specified  ifl 
*'  another  list  which  I  will  give  my  brother  Joha 
"  Dickson,"  that  is,  ofter  tho  attestation.  The 
word  "  another**  might  imply  that  it  was  not  a  list 
already  written,  but,  in  lieu  of  that,  one  to  ht 
written.  It  is  not  from  the  codicil,  but  from 
the  parol  evidence  nllnd[;od,  that  it  can  be  coljecfal 
to  have  heon  written  before  the  third  codicil  wis 
executed  ^  the  only  description  of  it  in  the  codidi 
inducing  anything  liko  certainty  is,  that  it  was  a 
list  he  would  give  his  brother  John,  and  that  lisl 
was  to  be  one  not  specifying  annuities  for  any 
persons,  except  persons  in  hit  emptoymenf^  and 
who  should  continue  to  be  so  til)  his  death.  It 
is  an;ainRt  the  identity  of  the  list  intended  to  be 
referred  to,  that  it  purports  not  to  confine  itself 
to  such  persons,  but  places  Colonel  John  Dickson 
himself  in  the  list  of  annuitants,  and  perhaps 
others,  not  in  his  employment.  I  cannot  find 
that,  of  those  specified  in  this  list,  any  but  Langley 
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But  taking  a  list  wliich 


were  in  lits  eiuployriiffnt 

Ite  should  give  his  brother,  to  be  the 

of  the   list    he   meant   to  refer  to  m  the  codiiil ; 


1843. 

wription  lY";*;,  ''"'•'• 


aud  sueing:  no  aremient  in  the  pleading-  that  ibis         ^ 
list  tooM  given  by  hira  to  his  brother  John,  but    Dicksok. 
OD  (he  contrary,  that  it  ^vas  found  by  accident  in  an 
old  book,  some  considerable  time   after  his  death ; 
can  tbe  court  say  without  any  doubt  that  a  libt  not 

P  given  lo  bis  brother  John,  who  was  constantly  with 
liiiu  as  his  amanuensifi,  &c.  aH-er  he  was  confined  to 
his  bed,  was  identically  the  list,  the  codicil  says  he 
will  give  to  his  brother  John  ?  If  he  had  (ho  list 
he  meant  to  incorporate  written  before,  he  had  it 
■8  ambulatory,  at  least  till  he  should  deliver  it  to 
his  brother  John,  which  delivery  was  part  of  the 
art  to  make  the  third  codicil  complete.  Suppose  he 
Imd  given  bin  brother  a  different  list  from  that 
alledged,  or  that,  without  such  delivery,  another 
titt  of  annuitants  in  his  employment  appeared, 
written  before  the  codicil,  which  list  is  the  court  to 
select  without  being  liable  to  mistake  ?     In   Smart 

f  V.   Prujean(i) ;    the  Chancellor  appeared  to  think 

'  (be  letter  of  the  testator,  referred  to  in  his  will, 
which  was  directed  to  a  lady  abbess,  and  begTin  with 
tin  address  tu  her,  and  which  he  mentioned  he 
would  leave  with  her,  was  not  intended  to  be 
incorjwrated  in  his  will,  unless  delivered  to  her  in 
his  life-time,  which  it  was  not  i  and  I  recommend 

_   the  perusal  of  his  reasoning  in  that  case. 

I  Having  therefore  at  least  a  doubt^  whether  the 
paper  here  must  be  taken  to  be  that  mentioned  and 
doficribed  in  the  codicil,  and  intended  to  be 
incorporated,  I  reji'ct  the  allegation  ;  and  with  the 
len  scruple,  when  I  consider  the  great  anxiety  of 


(h)  6  Veo.  dt^. 


03 


case:s  uktkbuinku  in  tiik 


1842.       the  1st  Vict.  c.  QG,  to  exclude  testanicntary  papen 
,,,,.'^'not  duly  attested,  In  respect  of  every  portiou  of 

, tUein,  auu  uf  tueir  erasures  and  alteratiuns.  ^ 

icKHOft        ^^^  costs  of  both  parties  in  this  matter  must  Im^^ 

DicKsox.    paid  out  of  the  fund,  as  the  question  has  arisen     i 

in  consequence   of  an    act   done   by   the    testator     | 

himself. 


LORD  GV11.LAM0RE  r    O'GRADV. 


/«  Ckamber, 
UtJi  Drc. 

A  witucM 
firaduovd  and 

wbose  wife  had 

VDuerawlll, 

nuuueiiij;  ur 
rtfirivlng  lh« 
l«gac; — «oB. 
oirnt  of  tkc 
n[i|io:«ite  Croc- 
tor  bvforv 
piddiektioii, 
that  iheo1>}«c- 
lion  to  hi* 
iccrimony 
•bould  bo 
<ruv*d  at  the 
lioarinR,  refiu- 
od,  aiilMa 
Mtthorttnlbr 
apMial  Froxtr. 


On  Motion. 


The  Houurable  John  IVendergast  Verekcr,  now 
Lord  Viscount  Gort,  had  been  produced  by  the 
Hinionible  Waller  O'Grady,  in  support  of  the  will 
of  the  late  Lord  Guillauiore^  and  had  been  examin- 
ed, cross<exaniined,  and  repeated  ;  subsequent  to 
his  repetition,  but  before  publication  had  passed,  it 
was  discovered  tbat  his  wife,  I^dy  Maria  Vereker, 
a  daughter  of  the  deceased,  had  a  legacy  of  £50 
under  the  will,  ubicU  legacy  he  had  not  released  or 
received. 

Sir  Henrtf  Meridi/lh  Bart. — Moved  on  the 
affidavit  of  Mr.  O'Grady's  Proctor,  that  the  witnen 
be  at  liberty  to  release  the  legacy,  and  be  re-exa- 
mined. 

The  Proctor  of  tbi:  promovent  proposed  to 
naive  the  objections  to  the  competence  of  tlie 
witness,  to  which  his  testimony,  already  given,  would 
be  liable  at  the  hearing. 
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Fhe  Court.  uvkamher. 

Or.   Radclipf.  \iihJ)fe. 

I  do  not  tbiak  il  would  be  proper  or  safe  that  the  ofillajiome 
IVoclor  ehoiild,  on  In?  onn  authority  as  dominus  oobadv. 
tith,  consent  to  waive  any  legal  objection  to  tho 
admissibility  of  the  testimony  of  the  witness.  The 
only  publishf?d  case  of  an  objection  of  this  nnture 
btMRg*  di^po^ed  of  before  publicatiuri,  by  coni^cnt  of 
the  Froctor,  that  I  can  find,  is  that  of  Sydyer  and 
Stfdt/er  V.  Manrt^a)  ;  and  in  that  case  the  Court, 
for  ^ivater  security,  directed  that  the  Proctnr 
(ihuuld  exhibit  a  proxy  from  hi^  client,  authorising- 
liioi  to  give  such  cou-^eiit.  The  Pr<»clor  here 
«lK>iild,  from  greater  caution,  procure  a  special  proxy 
from  hts  client,  autliorifing  him  to  enter  into  tho 
prnpo&cd  consent. 

f>nch  a  proxy  wa$  aftenvards  exhibited, 

(fl)    I  l.ee  195. 


ASH  FORD  r.  ASHFORU. 


On  the  aitmtition  of  an  AH^atian. 


nw3. 

Uil.  Ttfrm, 


» 


Daniel  Ashford  died  on  the  21st  of  November,  . 

An  AIIi?saii(in 

1849,  posisessed  of  personal  prnprrty  to  tiic  amount  propauniiinig  » 
£l£?O0.    Sltortly  after  bis  death  the  following'  paper  |j||j„*/u^|^'^*r 
wu  found  in  his  desk,  amount  sundry  papers  of  no  **""•  Y*  "^j.'" 
value.  tiBnd-irriiin);. 

"In   the  name  of  our  Lord.   Amen,  I,  Daniel  jatut^'Ufj,^" 
"Ashford  of  Simmons  Court,  Black  Kock  road, ';'^"  .'«:^"'"' 
"being  in  perfect  healtli,  which   1  thank  God  for,  from  the  dr- 

cuuMloucn  of 
I  be  L«!>ta(or 

havii^.  to  llw  ;ur  I8SA,  surrendiiniil  a  polie;  of  iiuuruco  niDDlioBciil  id  the  will. 

adnittMl  lo  proar. 
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1843.      "  but  knowing  the  uncertainty  of  this  life,  do  make 
?]^'J'"^.^'  "  this  my  last  will  and  testament     In  addition  to 

-~ — , '  "  forty-8ix  pounds  three  shillings  and  one  penny 

"  ^  "  sterling,  per  year,  left  to  my  son,  William  Ashford, 

AsHFORD.  "  by  his  mother's  will  for  erer,  I  bequeath  to  him 
'*  the  sum  of  forty-one  pounds  five  shillings  sterling 
"  per  year,  to  be  paid  out  of  the  house  described  in 
"  my  late  father's  will  Sandy-mount  Park,  now  held 
**  by  lease  by  Captain  Dillon,  afler  the  death  of  my 
"  sister,  Anne  Asbford,  as  also  described,  and  also 
"  one  half  of  the  sum  of  (here  it  appeared  that  a 
word  had  been  cut  or  torn  out)  "  with  all  its  adran- 
"  tages  to  my  above  son,  William  Ashford,  which 
"  will  be  paid  by  the  EquitablelnsuranceCompany  of 
"  London,  after  the  death  of  Mr.  George  Field,  of 
"  Scion-lodge,   Hounslow,  England. 

*'  I  bequeath  to  my  son  Daniel  Ashford,  in  addi- 
"  tion  to  fifty  pounds  sterling  only  by  his  mother's 
"  will,  that  strip  of  ground  now  built  on  Sandy- 
"  mount,  producing  fifty-five  pounds  twelve  shillings 
"  and  two  pence,  commencing  at  Lyburnham  Lodge, 
"  and  ending  on  that  plot  of  ground  now  occupied 
"  by  Mr.  Smith  and  Seapoint-avenue,  being  part  of 
**  the  lands  of  Sandy  mount-park. 

"  William  £46     3   1  less  by  his  mother  for  ever  £27   16  1 
—  55    12  2  my  ownpropertyi»Saiidymount27    16   I 

£101    13  3  £55  12  2 


This  paper  was  propounded  by  William  Ashford 
as  the  will  of  the  deceased.  The  allegation  stated 
it  to  be  all  of  the  handwriting  of  the  deceased,  and 
to  have  been  written  by  him  in  or  previous  to  the 
year  1835,  the  policy  of  insurance  on  the  life  of 
GeorgeField,  mentioned  therein,  having  been  effected 
with  the  Equitable  Insurance  Company  of  London, 
on  the  11th  of  November,  1816,  and  had  become 
vested  in  Daniel  Ashford  the  deceased,  in  the  year 
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1823,  who,  inconsideration  of  the  sum  of  341/.  7»-0rf.      1843. 
surrendered  it  to  the  company  in  the  month  of  May,  P.'J'J''''."^' 

loOO*  " 1      -  ^ 

The  admission  of  this  allegation  to  proof  was     *"^°"° 
opposed,  as  insufficient  to  establish  the  paper,  thereby  Ashford. 
referred  to,  as  the  last  will  and  testament  of  the  de- 
ceased. 

Joseph  RadcHff  for  the  opposition. 

Wyly  for  the  allegation. 
The  Court. 

Dr.  Radcliff. 

The  paper  ta  alledged  to  be  in  the  handwriting 
of  the  deceased,  and  does  not  appear  to  be  in  an 
unfinished  state,  as  it  ends  with  the  conclusion  of  a 
sentence,  and  is  styled  in  the  body  of  it  as  "  my 
**  last  will  and  testament."  It  is  alledged  to  hare 
been  made  in  the  year  1 835,  before  the  statute,  and 
to  bare  been  properly  found — prima  facie  it  is  a 
good  will — I  shall  therefore  admit  the  allegation  to 
proof. 
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Ilil.  Trrm,  /•    4  , ,.  ■       ,    j    •  , 

7/h  Sesxioii  *■'"  '"^  ^amission  of  Additional  Articles. 


In  a  suit  'llns  wiia  a  suit  for  divorce  and  separation  from 

for  divorce,  1  1       j    i 

after  a  primary  bcd  and  board,  by  rcason  of  cruelty  and  adultery, 
be«n  filed,  s^  instituted  by  Ellen  Butler  ag'ainst  her  husband 
party  cannot   Garrett   Biitlcr,    commonly  called  Lord  Galmoy. 

put  in  an  addi-  _  '  J        _  _  J 

tionni pleading  The  wife  had  exhibited  a  libel  in  which  she  charged 
ing  the  samo^  the  husband  with  adulter}-,  and  prayed  a  divorce, 
raiffJrenT' '°  payment  of  alimony  and  costs  of  suit ;  to  this  the 
manner;  but  husbaud    had    reconvened    her    by   a    charge    of 

may  be  per-  -iii  ■      t  e  i  • 

milled  to        adultory  committed  by  her,  in  bar  01  her  suit. 
Sr\"hr.lh       The  eighth  article   of  the  husband*s  reconven- 
lias  come  to     tional  uiattor    alled^cd,    that,    subsequent   to    the 

tbfl  knowledge  »       *  r       l        j  j 

of  the  party  marriage,  the  promovont  became  of  abandoned 
eungorthc    and  drunken  habits,  and  associated  with  persons  of 

former  plead-   ^]^^  lowest  dcscrintion. 
mg.  ■ 

It  is  moat         The  ninth  article  alledged,  that  long  subsequent 

terfer^in  any  to  the  time  of  the  marriage,  "  to  wit  in  or  about 

rwlme;/"*"  "  t*»®  '"0"t'i  «*"  January,  1841,  the  said  promovent 

whilst  under    ««  being  in  the  city  of  Kilkenny,  went  to  the  house 

*'  of  a  man   named   Michael    Haly,    who  keeps  a 

*•  public-house  in  High-street  in  the  said  city,  and 

"  the  said   promovent   did    then   and  there  drink 

"  spirituous  liquors,  in  the  company  of,  and   did 

**  diince    with    private    soldiers,    who    were   there 

•'  drinking  and   dancing,   and  the  said  promovent 

*'  having  drank  to  great  excess,    and  being  much 

'*  intoxicated  tliereby,  did  leave  the  room  in  which 
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slie   was   BO   dancing-,    nccotnpanicd   by  ono     nf       184:). 
eai'l    prirute    ftoldiers,    and  did  eo  Into  a  back  I^'JJ^''''.'*' 
j>Inrp   niljoinmg'   snid    house,    and    said    private 
siildier  liud  tl>L>n  and  ttierc  carnal  knowledge  of 
tbe    budjr  of  Uie  said  pruinovLMit,  who  did  then     Uctlck. 
and  there  commit,  and  was  gitilt)-  of  the  horrid 
un  and  criino  of  adtiltory. 

The  tenth  article  nlledgcd.  "That  in  or  about 
the  liftnc'nth  or  «>ixteenth  dav  of  iho  inonth  uf 
January,  1841,  the  promovent  beinj;  in  the  city 
of  Kilkt'nny,  went  t<i  tlir  lioiwe  of  one  Frances 
Rtith,  mtiiotc  in  WalkciVslreet  in  the  city  of 
Kilkenny,  uilh  whuiii  she  had  been  theretofore 
on  tcmis  of  intimacy,  when  the  said  promovent 
again  committed  the  horrirl  sin  and  crime  of 
adultery,  uith  a  man  named  John  Ruth,  the  son 
of  said  Frances  Ruth,  and  where  ^he  remained 
and  slept  uith  hiiii  ihc  entire  nij^ht,  and  who 
then  and  there  had  canial  knowledge  of  the  body 
of  the  said  prnmovont,  and  continued  during  the 
niglit  in  the  same  bed  with  her,  stripped  and 
naked,  with  no  other  covering  on  her  person 
mxe  her  shifV," 

The  eleventh  article  alhdf^ed.  '*  That  in  or 
about  the  month  of  I'^briiary,  IS4-I,  the  said 
promovont  being  ul  the  gatu  of  Garrendenny 
Castle,  in  company  with  a  man  and  a  girl  of 
abtuit  the  a'^e  of  ten  vears  or  thereaboula,  it 
bi'ing  about  the  hour  uf  nine  o'clock  in  the 
erening.  a  faith<vvorlhy  person  passing  on  liia 
wny  home,  and  ^^ho  lived  in  the  neighbourhood, 
and  who  well  knew  the  said  promovent,  and  the 
pnjfligntc  clmrncter  she  bore  in  the  neighbour- 
hood, said  faith-worthy  person  did,  in  the  usual 
way  of  fuilntation,  bid  *  good  night'  un  bo  pitssing, 
when    said    man    who    was    (m    standing    with 


**  promovent  called  iitaid  failh*worthy  person,    and 


M 


Iff    TBC 


1843. 
UiL  Ttrm. 
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said    foitii-wortbr 
•*  promoveot,    luto 


**  tAtA  liloi  to  partake  of  flome  spirits,  to  wlucb 
**  laid  futb-irortbr  perBoo  bmrto^  acceded^  »• 
**  mained  forsome  time  ^Ksiking with  ««id  proraoreot 
**  and  fiaid  xdmo^  wfacfi  said  promovent  aod  sud 
**  man  went  ioto  an  adjoizuue  pbuUtipD,  lesriaj 
"  nid  ^rl  on  the  road,  aod  after  §ome  time  sttd 
"  promoreat  came  tbercirom,  and  then  invited 
M «:.!  r»:ti._ti.^r.rit.r.  person  to  go  with  her  nid 
said  plantation,  which  aid 
'*  faith'Worthr  person  did.  and  then  and  there  bul 
**  canial  knoivledg^e  of  the  bodr  of  said  promomt, 
**  who  then  and  there  a^n  committed  ibe  horriiL 
'*  nn  and  crime  of  adulterr." 

The    twelfth   article  alledged,    the    prom< 
Ipaving^  thr  hoiise  of  her  husband,  her  drunkenn< 
Bubfiequeatlyi  and  her  refusal  to  return. 

Witnessee    had    been    produced    and    in 
examined  to  this  pleading,  when  their  cxamiuitioa 
was  interrupted,  and  the   fullonin^  addrttutial  arti 
cles    tendered    to    the    Court   on  the   part    uf 
husband. 

i-^rft. — "  Tliat  on  the  day  previous  to  what 
"  been  alle(I>^cd,  in  the  iiintli  article  of  this  purtf' 
*'  reconventional  matter,  und  which  took  place  in 
**  the  month  of  January,  1841,  as  therein  more 
"  jMirticularly  set  forth,  said  promovent  haviii|f 
'*  arrived  in  the  town  of  Kilkenny,  alter  havii^ 
"  Hed  from  this  party's  residence,  at  Garrendenny 
*'  Ca«tle,  went  to  the  house  of  a  faitJi-wortliy  |»eraon 
**  named  Frances  Knth,  and  there  found  aud 
"  France*  and  u  son  of  bJiid  Frances,  named  Joae|A 
"  Ilutb,  (wlio  Imd  theretofore  been  on  very 
"  intimate  terms  with  [iromovcnt,)  and  »aid  pro- 
"  movent  dill  then,  aA^r  some  trifling  converMtion, 
produce  six  or  seven  pounds  in  money,  and  did 
.l<i$r|)h  that  she  liad  made  her  escape 
lord,  (meaning  this  party,)  and 


jti- 

% 

tT? 


"  tell  Haid 
"  from  the 
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"  saiJ  Josepli»  would  consent  to  accompany  ber,  she       1843. 

would  ero  off  with  hira  to  America,  and  that  if  he  /'''•  '^";*"' 
•'  was  willing'  she  would  nave  plenty  of  money,  as 
••  she   would  return   to  the  castle,    (nieaning-  this 
"  party's  residence,)  where  slie  could  get  plenty; 
**  and    said     promovent    did    then    request    said 

P"  Frances  Ruth  to  go  out  for  some  whiskey,  and 
**  did  give  her  money  for  same,  and  which  said 
"  Frances  accordingly  did,  and  on  her  return  with 
**  the  whiskey,  she  found  the  said  promovent  and 
*•  the  aaid  Joseph  Ruth  locked  up  toj^ether,  and 
**  alono  in  the  bnd-rouin,  and  said  Frances  Ruth 
*  having  knocked  at  the  door  and  being  refused 
**  admittance,  at  length  threatened  tu  break  same 
open,  whereupon  said  Joseph  Ruth  opened  said 
"  door  and  adniittwl  s;iid  Frances  Ruth,  who 
**  obeervcd  that  said  b«l  appeared  much  tossed,  and 

■  "the  bed-clothes  thereon  d)!<placed,  as  if  persons 
'*  had  been  lyin^*  thereon,  and  this  party  saith  that 

I"  said  Joseph  Rntli,    w\wn    so    alone    with    said 
*'  promovent,  had  carnal   knowledge  of  her  body, 
*'  and    that   said   proniovent   did    then    and    there 
"  commit  (he  crime  of  adultery," 
Secondly. — "  That   said    Frances    Ruth    having 
"  brought  the  whiskey,    in  tlie    preceding  article 
**  alledged,  iiroiiiuvent,   aller  distributing  a  portion 
•*  thereof,  partook  of  part  of  same,  and  drank  two 
**  glasses  of  same  in  a  raw  or  pure  state,  and  being 
jh"  intoxicated,    endeavoured    tu    persuade    the  said 
^m"  Joseph    to   reiuain  with  her  and  to  have  more 
H"  drink,   but  he  being   in   the   employment  of  a 
•*  gentleman  in  the  neighbourhood,  was  afraid  to 
**  remain  any  longer  and  left  said  promovent ;  upon 
"  which  John    Ruth,    a   brother   of    said   Joseph, 

■  **  came  in  and  remained  sometime  with  promovent, 
and  promovent  did  then  ask  the  said  John  Ruth 
lo  accotupany  her  to  a  house  in   Kilkenny,  where 
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'*  she  stated  she  expected  to  meet  Iter  futber 
'*  mother,     uho   hod   nppointrd    to    meet    her 
"  Kilkenny  ;    aud   batd    .luhii   Huth   conficittcil 
"  accouipariy  her,  aiid  left  the  house  together  mi 
"  said  promovent." 

ITiirdlv "Thut  ^aid  John  Kuthaiid  promo 

"  having-  proceeded  in  quest  of  licr  said  father 
**  mother,  as  in  the  preceding-  urtitle  alledgn). 
"  proniovent  brought  the  Kaid  John  Uiith  into  a 
"  puhlic-honsc,  and  caHed  for  one  half-pint  uf 
'*  Kptrits>  to  which  she  treated  hiiu,  and  partook  of 
"  share  thereof^  and  then  accompanied  by  iwid 
"  John  Uutli  proceeded  to  the  house  where  At 
"  stat«d  her  father  and  mother  were  to  meet 
•*  and  having  arrived  at  a  lod{ring-hou«J,  kept  1^ 
*'  man  named  Doudull,  proniovent  made  inqwr^ 
**  and  found  tliat  neither  father  nor  mother  liadbccn 
"  there  ;  proniovent  then  sent  for  and  obtained  two 
"  hulf-pints  of  spiritti,  and  treated  said  John  Rath, 
**  and  drunk  a  large  portion  thereof,  and  having 
**  become  very  much  intoxicated,  accompanied  said 
*'  John  Ruth  to  the  house  of  hift  mother,  unl 
"  where  the  suid  proniovL-ut  remained,  and  *.lept  ia 
"  the  same  bed  witli  said  John  Kulli,  as  in  the  HHh 
"  article  of  this  party's  replication  is  uientiuned.*' 

Fourthly. — That  in  said  month  of  Januarr. 
**  18il,  a  faith-wurthy  person  uho  was  in  the 
"  employment  of  lliU  party,  and  who  well  knew 
"  and  was  acquainted  with  the  proiuuveiit,  and  who 
**  resided  a  short  dista:ice  from  this  party's  retrideuce, 
"  on  returning  homo  at  a  late  hour  in  the  crentDf 
••  from  this  parly's,  took  a  short  cut  across  the 
**  lawn  leading  to  a  Rhrubbrr)',  near  tiiu  road; 
"  wliero  said  fuithworthy  person  perceiving  ftonie 
*'  one  lying  against  Che  ditch,  approached  noM^ 
"  and  there  found  proniovent  in  a  drowtf)'  and 
"  drunken  stale,  and  said  faith-wurthy  person  bavin* 
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**  roused  said  pruniovent,  inquired  the  cause  of  lier       1843. 
"  Itelncr  tUere,  whcreupou  sbe  stated  to  said  faitli-  l^'J'T"^"' 
"  wortby  person,  that  abc  had  been  fighting  in  the  - 
••  castle    (meaning  this  party's  residence)  imd  fled 
"  tliercfrom  i  and  sai<I  promovcnt  then  invited  said 
**  faitb-nortby  person  to  sit  down  beside  her,  when 
*'  said   faith-worthy    person   having   done    ko,    did 
"  ndvise  snid  promovent  to  return  to  the  said  cast  I  e, 
^p*  and  did  say  much  in  order  to  induce  the  batd 
*'  prouovent   to   do  so,   but  promoveiit  did  then 
*'  swear  she  never  would  return  to  the  said  castle, 
"  or  live-  any  longer  with  or  see  this  party,  and  ilid 
**  then    commence   to    fondle   and    play   with    said 

P"  faith-worthy  person,  and  with  whom  ahv.  did  then 
**  aud  there  commit  the  crime  of  adultery  ;  and  after 
**  sitting  with  siiid  promoveut  fur  sometime  after, 
**  be  sftid  faith-worthy  person  did  accompany  snid 
"  proniovent  to  a  bouse  belonging  to  a  man  naiin^d 
"  Lawler,  and  which  is  witliin  a  short  distance  of 
"  nid  plantation,  and  where  said  promovcnt  did 
**  remain  therein  for  the  night,  and  said  fuith-wurlhy 

(**  person  did  return  to  his  own  residence.** 
Tlio  admission  of  these  articles  was  refused  by  the 
Court,  unless  special  grnuuds  were  shown  on  affi- 
davit ;  whereupun  two  uHidavits  were  made  by  llio 
husband,  in  which  he  deposed  on  his  behalf  to  the 
truth  of  the  facts  stated ;  that  tbey  could  be 
substantiated  by  evidence  ;  that  he  was  not  aware 
of  them  until  informed  of  them  by  bis  Proctor, 
who  had  learned  them  from  tlie  witnesses  in  the 
progrcas  of  the  cause,  after  exhibiting  the  recon- 
ventional  matter,  whereupon  he  the  impugnnnt  maile 
i  further  in<piiries  of  the  witnesses,  and  satisfied  him- 
fielf  of  the  truth  of  the  charges  contained  in  them  i 
and  that  the  following  witnesses  were  to  be  produced 
to  them,  viz.  Frances  Ituth  and  John  Ruth,  (witnesses 
already  produced  to  deponent's  first  pleading,)  to 
first,   second,  and  third  additional  artit 
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1843.       also  Juseph  Rutb,  a  brother  of  John  Kutb,  to  the 
I^'J'^'™'  same  additional  articles,  and  William  Nash  to  the 

7/ft  KeiKioM.  J  ..  . 

' , fourth  additional  article. 

UTLFR         gj^  Thomas  Staples,  Bart,  and  Hamilton,  for 
Butler,     the  articles. 

Sir  Henry  Meridyth^  Bart,  contra. 
The  Court. 

Dr.  Radcliff. 

The  question  here  respects  the  propriety  rf 
admitting  certain  articles  on  the  part  uf  the 
husband,  in  addition  to  his  reconventional  matter, 
in  which  he  had  alledged  the  commission  of  adultery 
by  the  wife,  in  bar  of  her  suit  for  divorce.  I 
cannot  admit  that  in  a  suit  of  this  kind  a  party  has, 
as  a  matter  of  course,  a  right  to  put  on  the  file  any 
articles  he  pleases,  in  addition  to  his  first  pleading. 
The  cases  of  Moorsom  v.  Moorsom^a)  ;  and  Story 
V.  Story(l/') ;  are  material  on  this  point.  In  the 
first  of  these  cases,  an  allegation  of  the  wife,  not 
responsive,  but  pleading  more  minutely,  but  to  the 
same  effect  as  in  the  former  plea,  was  rejected  f'n 
totOy  the  facts  not  being  noviter  perventa ;  and  it 
is  there  laid  down  to  be  the  duty  of  the  court  to 
compel  parties  to  bring  the  whole  of  their  substantive 
case  before  the  court  at  once,  where  it  ^  possible, 
which  in  some  cases  it  may  not  be.  In  the  latter 
case  it  was  held,  that  even  in  matrimonial  suits  the 
libel  ought  to  contain  all  facts  that  can  by  diligence 
be  ascertained  at  the  time,  and  subsequently  new 
facts  only — which  are  nearly  conclusive  of  guilt — 
can  properly  be  pleaded.  And  it  is  to  be  observed 
that  matrimonial  suits,  wherein  the  issue  joined  is 
on  the  validity  or  fact  of  marriage,  have  higher  and 
greater  privileges  than  suits  wherein  the  marriage 
is  lidmitted,  and  the  issue  is  on  the  breach  or 
fulfilment  of  its  duties  or  its  rights. 

(n)  3  Hogg.  97.  (b)  Ibid.  738. 
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But  supposing^  it  to  be  merely  a  matter  of  course.       1S43. 
ibat  a  iwrty  can  come  in  with  an  additional  nlcuding-,  ^j'-  '""■'"' 

•     .1  1  -.11  I     11     .  °*  llhSetshn. 

IB  tuere  any  case  where  it  lias  been  held  that  a  party  -^ 
may  come  in  with  arliclea,  to  be  proved  by  the 
■UD6  witnesses  as,  and  for  the  purpose  of  explaining 
away,  varying,  or  amending-,  by  the  new  articles, 
the  matter  of  the  oriirinal  articles,  with  more 
minute  details  ?  It  appears  to  be  the  intention  here 
to  enable  tiie  witnesses  vouched  to  the  same  facts  in 
the  iirst,  second,  and  third  additional  articles,  to 
c«cape  from  deposlni^  to  the  facts  as  alledged  in  the 
ninth,  tenth,  and  other  articles  of  the  reconventional 
matter,  to  which  they  were  vouched,  and  to  con- 
tradict, vary  from  or  explain  away  the  matter  of 
those  articles.  It  appears  plainly,  that  the  cir- 
cumstances detailed  in  the  additional  articles  which 
Frances  Ruth  and  her  suns  are  to  prove,  relate 
substantially  to  the  same  transactions  as  those 
mentioned  in  the  ninth  and  tenth  articles  of  the 
reconventional  matter.  It  was  probably  foxind  that 
the  witnesses  could  not,  with  truth,  depose  to  the 
alledged  fact  that  Joseph  Ruth  had  remained  the 
whole  night  with  the  promovent ;  and  so  the  addi> 
tional  articles  were  framed  to  permit  the  witnesses 
to  get  out  of  the  difficulty,  and  to  depose  that  it  was 
htR  brother  John,  who  spent  the  night  in  question 
with  the  promuvent. 

Mrf.  Frances  Ruth  had  been  produced  to  the 
ninth,  tenth,  and  eleventh  articles  of  the  rccon- 
Tentional  matter,  had  befut  examined  on  them,  and 
under  croea-examination,  when  her  exaiuinatiun 
ms  intcmipted  by  the  Proctor,  and  she  was  taken 
away  from  the  Examiner.  Tliis  conduct  it  is 
eadearored  to  explain  on  the  grounds  of  new 
matter  of  oridencc  having  been  found,  to  which  it 
would  be  necessary  to  reproduce  her;  but  it  appears 
to  me,  that  this  stopping  the  examination  is  very 
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strong  evidence  uf  tfae  nwUpr  in  the  tbrpe  fint 
additional  articles  oot  being'  conadervd  hj  (Ik 
Imptignant's  I'roctor  as  new  matter,  but  the  same 
to  be  told  in  another  wav  ;  were  it  othcraise  the 
examination  should  bare  been  6nislied,  the  Proctor 
notifying  bis  intention  to  exhibit  addiliuntl 
articles  ;  nnd  the  new  niattor  should  then  hare  beai 
pleaded,  if  allowed  by  tbe  court,  to  which  ibe 
could  have  been  o^tn  produced  ;  but  such  a  courEr 
would  not  probably  have  answered  tbe  impuf^iot'^ 
object  in  tills  case.  It  is  a  mo*it  iniprojKT  proce«.slin^ 
for  a  i'roctor  or  any  other  person  to  interlere  nith 
a  witness  after  bis  production ;  more  CKpn-iullv 
whilst  under  examination;  although  the  Proctor  ma) 
know  from  the  witness  before  he  i»  produced,  what  he 
Hill  probalily  prove.  When  did  tbe  Proclor  Icam 
from  Frances  Kuth  that  she  could  give  ailditionil 
tt^tininuy  ?  Must  it  not  hare  been  olVer  her  esa- 
niinution  on  tbe  original  artk-Ies  was  concluded? 
He  bus  niiide  nr>  affidavit  in  explnnntinn.  Sucb  o 
proceeding  aB  this,  ubicli  may  piJssiMy  bavu  ariani 
from  ignomnco,  would  render  cruss-examinaliud 
in  mo$t  cases  useless ;  and  I  trust  it  will  never  be 
repeated. 

I  shall  not  allow  the  first  three  of  the  aUditional 
articled  to  be  exhibited^  it  would  be  moKt  ^longeruttf 
to  allow  u  party  to  come  in  with  «  new 
version  of  the  Siinie  story.  The  matter  respecting 
William  Niutli,  detailed  in  the  fourth  addtttooal 
article,  lionever.  relates  to  quite  a  new  fiitt  of 
adultery,  to  which  be  bad  not  been  vuncbed  bv  tin* 
former  pleading  *,  and  the  fact  appears  to  have  come 
to  tbe  knmvletlge  of  tlie  party  &tnce  the  filing  iif 
the  firht  pleading.  1  shall  therefore  allow  tbt« 
article  to  bo  placed  on  tlio  file,  but  reject  (he 
olIuTA.  'Hic  husband  of  course  will  have  to  pay 
tbe  cu6t5  oi  this  motion. 
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This  suit  was  instituted  by  Eduiond  WaUrot  the 
executor  of  the  will  of  John  Sim{>son,  Esi^.,  dntetl 
md  Marcli,  1BI3,  to  obtain  probate  of  it;  ai^ninst  Mrs. 
Alleyn,  b  caveator  and  cousln-gennan  of  the  dccenscd> 
wbo  disappeared,  and  the  suit  was  carried  on  by 
Mn.  AHeyn,  another  cousin -gei-man,  wlio  intervened, 
and  allcdged  intestacy.  The  next  of  kin  were  eigh- 
teen cnusins-pcrman.  Mr.  Simpson  died  on  the  2nd 
March,  l8Ui,  aged  75-  His  property  consisted 
Unded  estates  in  England  and  Ireland,  and  of 
20,00t)  personalty.  The  will  bequeathed  all  the 
r's  real  and  freehold  estates  in  England  to  Ed- 
d  WalcotT  Esq.  and  his  heirs  and  assi*;ns  for 
PTPT,  with  an  injunction  to  use  the  name  and  bear 
H  of  Simpson ;  legacies  of  £1000  each  to  lour 
;  £1000  to  be  invested  in  the  purchase  of 
,le  to  be  conveyed  to  the  minister  and  church- 
t  of  St.  Anne's,  ('ork,  in  trust,  to  apply  the 
to  the  support  of  the  poor  of  the  parish  ;  to 
Michael  Koljcrt  Weslropp,  Esq.,  £lO,O0O,  and  to  John 
Carlcton,  Kiq.,  £5000,  with  testator's  watch  and  chain 
fa  tnb,  and  directed  that  he  mi^ht  be  burled  near 
K  nother,  wherever  she  was  laid ;  and  after  be- 
^cathin»^ sonic  small  legacies,  the  testator  bequeathed 
the  residue  of  his  property  to  such  mui  of  John  Wal- 
cot,  Esq.,  elder  brutlier  of  Edmond  Walcot,  as  he, 
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of  1791 ;  tbft 
int  b; 
wfe  whsxigt  dcotnl 
The  inuiity  imputed 
but  pwtulf  w 
tmif,  or  witli  irsprct  to  pirtirulu 
penooi.  It  m  alleged,  that  the  deceased  wh  m 
deranged  in  bis  intellect,  and  had  a  delusion  in  hii 
mind  M)  far  removed  from  fiouud  reason,  as  toamoiiDt 
to  pArtial  inikanitj.  That  his  malady  was  of  such  i 
nature  on  to  admit  of  no  interval  of  reason,  and  if  hr 
hud  uni',  that  ih id  will  wo^  not  executed  in  such  in* 
(orvnl  of  reason.  If  that  be  the  case,  there  can  be 
no  doubt  ihnt  the  deceased  died  intestate,  and  the 
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he  was  of  a  very  odd  tunx  of  mind ;  that  the  acces- 
Bon  of  wealth  produced  a  nervous  fever,  the  conse- 
quence of  which  was  a  mental  derangement,  whJcfa 
continued  to  his  death.     This  much  is  admitted,  that 
he  was  strange  in  his  habits  and  manners,  and  had  a 
very  extraordinary  manner  of  expressing  himself,  dif- 
ferent from  ordinary  persons ;  was  excessively  reserved 
and  parsimonious;  regardless  of  his  dress  and  appear- 
ance, so  that  he  would  go  for  weeks  together  without 
being  shaved  ;  he  seemed  to  believe  that  an  aunt  of 
bis  of  the  name  of  Bcecher  had  been  murdered  by  a 
iViest  and  a  Protestant  clergyman  by  poison,  and  that 
there  was  in  existence  a  conspiracy  to  poison  himself, 
and  he  charged  several  persons  of  rank  and  respects 
ability  with  being  engaged  in  that  conspiracy,  such 
as  Doctor  Westropp,  Lord  Clarina,  and  Mr.  Shaw; 
he  appeared  to  have  a  conception  that  the  poison 
could  be  conveyed  in  his  meat  and  drink,  and  even 
by  the  touch ;  and  against  the  apprehension  of  poison, 
it  would  appear  that  he  used  extraordinary  precau- 
tions ;   lest  |H)isan  should  be  conveyed  in  his  food,  he 
would  generally  have  it  tasted  by  some  other,  as  if 
being  so  tasted  it  would  not  be  intended  for  him ; 
and  it  appears  he  usually  kept  about  him  a  small 
Tesael,  out  of  which  he  drank,  and  he  used,  at  times, 
kiinsclf  to  draw  from  the  cask  or  bottle  the  liquor  or 
drink  he  required;  and  to  guard  against  the  venom 
whidi   be  appeared  to  conceive  might  be  conveyed 
by  the  touch,  he  at  times  avoided  shaking  hands 
wHii  particular  persons,  or  even  touching  bank  notes, 
until  some  other  person  had  touched  them,  to  show 
that  they  contained  no  vcuoin ;  and  as  nit  antidote 
gainst  such  poison,  he  occasionally  carried  grass  and 
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^  liands,  and  sometimes  in  his  pockets. 
Walcot  The  case  of  the  intervenient  is,  that  the  deceased, 
Alleyn.  though  insane,  was  yet  innocent  and  harmless,  and  so 
expert  in  the  management  of  money  transactions,  that 
there  was  no  occasion  for  issuing  a  commission  of  la- 
nacy  against  him,  his  person  and  those  of  others  being 
in  no  danger  from  his  conduct,  and  his  property  being 
better  administered  by  himself,  and  more  beneBcially 
to  the  next  of  kin,  than  could  be  under  the  Court  of 
Cliancery  ;  and  she  then  concludes  with  this  all^sr 
tion,  that  such  persons  alone  as  were  but  slightly 
acquainted  with  him  doubted  of  his  insanity,  but 
that  those  who  knew  him  best  were  fully  (x>nvinced 
of  it.  On  the  other  hand,  the  promovent's  case  is 
this,  that  the  deceased  was  a  shrewd  and  well-educated 
man ;  a  gentleman  in  his  manners,  though  generally 
odd ;  tliat  the  aberrations  of  his  mind,  if  uiy,  were 
but  occasional  and  temporary,  and  did  not  affect  his 
conduct  in  the  serious  business  of  his  life ;  that  he 
could  master  and  often  laid  aside  his  cccentricitiefl, 
and  was  of  perfectly  sound  mind,  and  that  those  only 
who  knew  him  slightly  could  think  him  insane;  but 
such  as  knew  him  well  must  have  thought  him  of 
sound  memory  and  understanding ;  and  that  even  if 
his  eccentric  habits  did  amount  to  derangement,  yet 
he  executed  this  will  in  a  lucid  moment  amidst  suiji 
eccentricities.  In  this  case  I  am  to  form  my  own 
judgment,  being  left  without  assistance  from  another 
Judge  in  point  of  law,  or  in  point  of  fact  from  a  jury, 
or  viva  voce  evidence,  which  is  admitted  into  other 
Courts ;  but  I  have  the  satisfaction  of  knowing,  that 
if  I  am  mistaken  in  my  judgment,  there  is  a  Courtof 
Appeal  which  will  correct  my  error. 

The  question  here  then  is  this,  was  the  testatwde- 
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mnged  in  his  mind  when  the  will  wns  made;  for  if  he 
WW  not  insane  at  that  particular  time,  the  will  is 
ralid.  To  nrrivc,  therefore,  at  a  derision  in  this  case, 
whether  the  deceased  wns  or  was  not  then  of  sound 
mind,  J  shall  hcg  leave  to  ailvcrt  to  certain  inquiries 
a«  material  in  leading  to  a  just  conclusion.  The  first 
is,  was  he  habitually  deranged  before  the  2nd  March, 
1$13?  if  he  was,  was  he  subject  to  iutcrvaU  of  rea- 
$tm?  And  if  he  was  so,  was  the  will  executed  in  a 
lucid  interval  ?  To  assist  in  the  examination  of  these 
questions,  it  is  proper  to  advert  to  some  legal  rules  on 
the  subject  of  these  inquiries  :  the  iirst  is,  that  man 
being  a  rational  creature,  every  man  is  presumed  of 
sound  niiud,  unless  the  contrary  be  proved  ;  if,  there- 
fore, derangement  be  atledged,  it  must  be  proved  fully 
and  clearly  to  have  had  existence  at  the  particular 
period  in  question.  Second,  that  in  order  to  establish 
derangement  at  a  particidar  iwriod,  you  may  prove 
the  existence  of  habitual  insanity,  anterior  to  the  act 
done,  and  that  being  once  fully  and  fairly  proved.  It 
is  presumed  to  have  continuance  unless  the  contrary 
be  cfUblished ;  but  there  are  exceptions  to  this  rule ; 
if  the  testator  be  beside  himself  for  a  short  time  only, 
and  iu  some  jKirticular  actions,  the  presumption  does 
not  hold ;  aud  1  think  it  will  ap[H?ar  from  what  is  said 
in  some  of  the  adjudged  cases,  that  this  presumption 
is  chiefly  confined  to  coses  where  general  Imbitual 
insanity  is  alledgcd,  and  does  not  strictly  apply  to  par- 
tial insanity.  And  thirdly,  there  is  this  rule  adopted 
with  respect  to  the  evidence  of  such  insanity,  namely, 
if  aotnc  of  the  witnesses  depose  to  insanity,  aud  others 
to  the  contrary,  their  testimony  is  to  be  preferred 
who  depose  to  sanity,  because  it  is  more  conformable 
to  nature  that  sanity  should  exist,  aud  for  this  further 
.reiMMi,  that  the  testiinooy  tends  to  uphold  the  will; 
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for,  contrary  to  tlw  rule  of  the  conitnon  law,  whick 
presumes  in  favotir  of  the  heir,  who  takes  laud  by  de- 
sccut,  this  Court  is  rather  to  make  presumptioai 
ill  favour  of  the  will,  particularly  against  coUatoil 
rclatious,  as  there  is  no  querela  imiffwiosiamangsXat^ 
laterals.  Now  with  respect  to  interrals  of  nmxm, 
fourth!)-,  if  a  person  be  habituully  deran^d,  hutnol 
continually,  the  mere  fact  that  his  will  is  framed  0 
as  that  no  argument  of  folly  or  plircnzy  can  be  dmm 
from  it,  will  raise  a  presumption  that  be  was  nw 
when  he  made  his  will ;  but  to  raise  tliat  prcsum^ 
tion,  it  must  be  shown  that  the  will  emanated  from 
himself;  but,  fifthly,  the  presumption  is  carried  fiir- 
ther,  if  the  will  Ix;  framed  like  the  will  of  a  natunl 
man,  that  will  raise  the  presumption  that  it  was  made 
in  a  lucid  interval,  although  there  is  no  other  eri> 
dence  to  show  he  ever  had  a  luetd  interval ;  but  if  the 
will  is  so  framed,  as  to  draw  an  argument  ot'  folly  oc 
phrenzy  from  it,  it  will  not  he  presume<l  tohaire  bea 
made  in  a  lucid  interval.  These  principles  are  ex- 
tracted from  Smnbumc,  parts  2  and  ^  and  in  part 
confirmwl  in  the  case  of  the  Attorney- Oenerai  »,. 
ParntheT{a)y  Hall  v.  JVarren{b),  and  particularly  by 
the  case  of  Carticn'ght  v.  Carticrig/it(c),  The  will 
in  the  last  mentioned  case  was  made  by  a  woman  ia 
confinement ;  tier  hands  had  been  tied  to  prevent  hff 
committing  an  injury  upon  herself;  she  ai^kedtobavt 
the  cords  cut,  and  called  for  pen,  ink,  and  paper ;  At 
sat  down,  toi'e  sheet  after  sheet,  and  at  length  the 
wrote  a  paper,  ]>urporting  to  be  her  will,  signed  her 
name  to  it,  and  yet  this  was  allowed  to  be  her  will 
Her  gestures  appeared  violent  at  the  time ;  the  act 
being  her  own,  and  a  rational  act  rationally  done, 
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ihe  best  evidence  of  aii  iiitermission  of  her  com-    uf]  j''^ 
It,  which  afterwards  returned,  the  law  having  laid 
down  no  timeor  limit  as  to  the  durations  of  this  inter- 
▼aJ.  This  mode  of  viewing  the  question  docs  not  inter- 
fere with  the  case  of  the  Attornejf-General  v.  Parnther. 
If  we  look  at  the  case  which  was  before  Lord  Thur- 
low,  we  will  find  that  his  Lordship  was  laying  down 
twt  a  general  rule,  hut  inquiries  on  a  particular  in- 
•tance.     It  was  urged  to  Lord  Thiirlow,  that  from 
the  mere  circtimstancc  of  a  power  of  attoniey  having 
been  executed  by  the  party,  but  which  was  prepared 
by  another  person,  and  brought  to  the  supposjed  de- 
ranged person,  and  she  was  asked  was  it  done  with  her 
fall  eonjK!nt,  and  she  answered  "yes,"  a  presumption 
of  her  fianity  was  to  be  made ;   but  Lord  Thurlow 
rightly  said,  t]iat  such  conclusion  did  not  follow,  be- 
cause it  was  the  mere  formal  act  of  the  solicitor,  and 
all  the  woman  did  was  to  give  her  assent.  The  power 
of  Bttomey  did  not  emanate  from  herself,  and  was  not 
■n  act  of  judgment  as  a  will  is,  and  a  conclusion  of 
sanity  could  not  be  drawn  from  the  execution  of  such 
n  tnttrumcnt,  which  is  drawn  up  in  an  attonicy's 
dice,  ind  the  act  of  signing  it  or  assenting  to  it  does 
not  necessarily  mark  the  restriction  of  the  mind,   lie 
d»n  lays,  as  to  partial  insanity,  that  no  rule  can  be 
lad  down,  and  each  particular  case  must  depend  u^ion 
its  own  particular  circumstance ;  but  when  it  prevails, 
dtt  act  in  question  should  be  closely  and  narrowly 
Witched,  and  it  seems  scarcely  possible  to  extract 
:':>m  any  particular  case  of  this  kind  that  which  will 
if'ply  to  any  otht;r.     I  have  been  furnished  with  a 
Bcdical  treatise,  Dr.  Hall  on  Insanity(n) — I  do  not 
ihink  that  those  books,  though  able  perfonnanccs,  are 
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to  be  mucli  relied  on  id  deciding  legal  questMCH^ 
however,  explains  as  to  partial  insanity  what  ina_ 
considered  a  lucid  interval — ^  When  the  point  of 
"  irritation  is  not  presented  to  tlic  mind,  and  the  itr 
•*  tention  is  strictly  and  permanently  arrested,  thai  n 
"a  lime  in  which  the  judgment  ami  consequent  acts 
"  may  be  fully  relied  and  depended  on."  For  the 
insanity  docs  not  operate  unless  the  image  nhkb 
excites  the  irritation  be  presented  to  the  mind ;  and 
if  Mr.  Hall's  reasoning  be  not  of  weight,  it  wouU 
follow,  if  you  once  proved  partf'a/ insanity,  let  the  act 
done  be  ever  so  solemn  or  reasonable,  if  it  was  done 
by  a  man  ever  so  prudently  or  rationally,  it  wouU 
not  (though  it  would  were  the  insanity  generalj 
prove  a  lucid  interval  if  the  act  were  a  solitary  act  of 
the  paity,  without  the  presence  of  any  witness,  h^ 
cause  it  could  not  be  shown  that  the  point  of  irritaboA 
was  not  then  presented  to  his  mind.  'Would  it  not  be 
going  too  far  to  sayi  that  he  was  incapable  of  a  locid 
interval,  or  that  the  act  was  not  done  in  one>  became 
you  could  not  show  that  the  image  was  not  presented 
to  his  mind  at  the  time ;  and  what  is  said  with  rcspcel 
to  tlic  proof  of  restoration  to  sanity,  whether  the  mind 
was  led  to  the  topic  on  which  it  was  alfected,  depend- 
ing on  this,  seems  to  have  been  said  not  with  reference 
to  the  trial  of  a  lucid  interval,  but  as  applicable  to 
the  question  of  a  perfect  restoration  to  sanity,  in  order 
to  induce  the  Couit  to  supersede  a  comnilsDion  of 
lunacy  before  in  force  ;  but  I  can  well  imagine  whai 
a  comuiission  has  ouee  duly  issued  upon  partial  io- 
aanity,  the  Court  will  not  suppose  it  to  be  superseded, 
unless  you  can  show  that  the  lunatic  can  hear  the 
lubjcct  of  irritation  to  be  touched  upon.  So  if  a 
commiiuiion  of  lunacy  had  issued  against  the  testator 
in  CarUvright  v.  CurtUTi'ghtt  would  the  Chancellor. 
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[incrcly  upon  the  evidence  of  her  making  that  will, 
I  which  was  pronounced  for  as  a  valid  instrument,  have 
superseded  the  commission  ?  ccrtainiij'  not. 

Insanity,  as  I  have  said,  is  of  two  kinds,  general  and 
partial;  the  latter  is  nhat  is  imputed  here;  and  before 
I  go  to  the  facts  of  this  case,  I  shall  make  a  remark  ou 
the  law  relating  to  it.  It  is  contended  that  in  Green- 
tcootTii  Cojte.,  which  took  up  several  hours  in  able  dis- 
cussiou  by  the  advucutes  on  each  side,  it  was  decided 
that  a  deltislun,  as  to  a  paitictilar  matter,  whicli  is  sup- 
poaeU  to  have  existence  (but  which  really  never  had 
any)  persisted  in  contrary  to  sound  reason,  is  in  itself 
insanity,  and  will  vitiate  all  the  acts  of  the  de- 
luded person,  whether  such  acts  ap[>ear  to  he  influ- 
enced by  the  delusion  or  not.  That  case  is  not  regu- 
larly reported,  but  it  is  mentioned  in  the  speech  of 
|Z.ord  Erskine  on  Hadfield's  trial,  in  the  Atiernet/- 
Oetiera!  r.  Parnfher,  in  White  v.  Wihon{n\  and  in 
Cariwright  v.  Cartwnght^  and  if  any  pointwas  decided 
at  all,  in  a  case  that  went  off  on  a  compromise,  it 
seems  to  have  been  this  ; — that  such  a  delusion  did 
not  amount  to  insanity,  although  the  will  in  question 
might  appear  to  be  influenced  by  it,  where  the  party, 
who  was  supposed  to  have  been  affected  by  that  de- 
lusion,  conducted  himself  in  every  other  serious  and 
material  actiou  with  reason  and  discretion.  The  de- 
luaion  there  in  the  testator's  mind  was,  that  his  affec- 
tionate brother,  in  giving  him  a  draught  or  some  me- 
dicine in  a  fever,  had  administered  poison  with  intent 
to  poison  him,  and  that  delusion  never  left  him,  and 
be  made  a  will  disinheriting  that  brother,  who  was 
bis  heir ;  it  appeared  that  he  was  a  man  apparently 
mtiotial  in  all  other  respects,  transacted  business  with 
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jadi^ment  and  discretion,  and  hitd  rat  as  a  magntiMf 
St  the  quarter  sessions;  the  dehj»ion  in  that  case  uxa»- 
what  rescmbliug  tlie  alledged  delusions  in  the  prewtit 
case.  On  the  first  trial  there  was  a  verdiet  against 
the  will ;  whetlier  that  verdict  was  set  aside  or  ■  new 
judgment  brought  does  not  appear  in  the  reports  of 
the  case,  but  it  came  before  Lord  Kenyon  on  a  le- 
cond  trial,  who  strongly  advised  the  jury  to  find  fcr 
the  will,  but  he  charged  them  in  point  of  law»  ^that 
'*  if  riiey  believed  the  delusion,  evidenced  by  the  wiB 
**  disinheriting  the  heir,  to  be  insanity,  they  shooM 
**  find  i^ainst  the  will,  whether  he  disinlierited  hk 
'*  brother  or  not ;  If,  on  the  other  hand,  they  believed 
**  it  did  not  amount  to  insanity,  it  did  not  vitiate  the 
** devise;"  and  his  opinion  was  that  it  did  not.  ^^'hlt 
is  Lord  Erskine's  account  of  the  case  in  ffftite  t. 
^tfaofs,  wheu  he  aftenvards  became  Chancellor?  He 
makes  use  of  these  observations,  "in  my  experience  I 
**  know  only  one  instance  of  a  verdict  of  lunacy'  under 
"such  circumsfamcea,  which  is  the  case  of  Mr.  Grcen- 
"wood;"  and  he  says,  "that  it  was  considered  » 
"necessary  to  have  some  precise  rule,  that  though  a 
"  verdict  had  been  obtained  in  the  Court  of  ComDMm 
"Pleas  against  the  will,  the  Judge  strongly  advised 
"  the  jury  to  find  the  other  way,  and  they  did  accord- 
**ingly  find  in  favour  of  the  will."  Now  see  what 
was  I^rd  Thurlow's  observation  on  this  ease,  in  At- 
fornet/- General  v.  Pnrnther  "though  the  heir  wh 
"disinherited there,*'  says  his  Lonlship,  *^the<]iws- 
"tion  turned  on  this,  whether  a  mind  sane  to  geneni 
**purposcs,  in  the  doing  a  particular  act  being  influ- 
**enced  by  a  false  imagination,  an  unreasonable  pn* 
"suasion  was  not  sufficient  to  avoid  the  act." 

IJcforc  I  go  into  the  facts  of  this  case,  it  is  ne«»- 
sary  to  answer  a  position  of  Dr.  Staples,  that  the  law 
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requires  greater  capacity  for  the  making  of  wills  of 
rsoiial  estate  than  the  fonnation  of  contracts,  and 
cites  for  it  a  French  advocate  of  euiineucc ;  bui 
that  does  not  seem  to  be  the  Ian-  of  thbt  country,  fur, 
by  our  law,  it  re<iuircs  less  capacity  to  make  a  will  of 
rsonol  property  than  to  form  a  contract,  for  a  male 
ftnt  of  14  years  of  age,  and  a  female  of  12  years, 
make  such  a  will,  yet  he  cannot,  generally  spcak- 
entcr  into  a  valid  contract,  except  for  necessaries ; 
I  would  refer  him  to  the  obser\'ation  of  Lord 
Eldon,  in  Es  parte  Holylaiui{a\  cited  for  another 
**  In  the  case  of  Mrs.  Barker,  Lord  Tlmr- 
'iow  said,  that  where  lunacy  is  once  established  by 
clcar  evidence,  the  |>arty  ought  to  be  restored  to  as 
perfect  a  state  of  mind  as  he  hud  before,  and  that 
"should  be  proved  by  evidence  as  clear  und  sattsfac- 
*'tor5-;  but  I  cannot,"  says  Lord  Eldon,  "agree  to 
**  that  proposition,  either  as  to  property  or  with  refe- 
•'rencc  to  such  a  case  as  this,  for  suppose  the  strong- 
"••It  mind  reduced  by  the  delirium  of  a  fever,  or 
**aay  other  cause,  to  a  very  inferior  degree  of  capa- 
"city,  admitting  of  making  a  will  of  personal  estate, 
'*ti>  which  a  boy  of  the  age  of  fourteen  is  competent, 
"the  conclusion  is  not  just,  that  as  that  person  is  not 
I  ^  what  he  had  been,  he  should  not  be  allowed  to  make 
H**a  will  of  personal  estate." 

^1  I  have  in  vain  searched  all  the  medical  books  for 
^■to  unerring  dcfmition  of  insanity,  indeed  so  various 
Vsthe  human  understanding,  that  a  definition  could 
iciroely  be  expected ;  and  strictly  speaking,  every 
deviation  from  right  reason  may  be  said  to  be  insanity 
to  Mmie  extent;  but  wc  are  not  as  philosophers  in- 
do^ing  in  theoretical  speculation,   but  as  lawyers 
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rru^T  <lecic!ing  on  the  actions  of  men.  The  law  is  employed 
^_J-,,— _^  in  inquiring,  whether  there  be  a  well-founded  appre- 
Walcot  hension  of  injury  by  the  individual  to  his  own  person 
Allkyn  ^^  property,  or  those  of  others,  so  as  to  make  it  neces- 
sary to  place  him  under  custody,  or  in  judging  of  the 
validity  of  his  antecedent  dispositions  of  proper^,  or 
of  his  contracts  or  offences,  &c.  It  is  with  such  prac- 
tical views  that  courts  of  law  concern  themselves  with 
his  habits,  manners,  and  expressions.  There  is,  how- 
ever, this  difference  between  the  inquiry,  as  to  what 
would  warrant  the  finding  a  man  lunatic  on  a  com- 
mission of  lunacy,  and  such  an  inquiry,  as  in  this  esse, 
as  to  the  validity  of  a  will  of  one  alledged  to  be  insane. 
In  the  former,  perhaps,  slighter  evidence  might  sa- 
tisfy, for  a  jury  might,  from  the  strange  habits  and 
expressions  of  a  party,  be  apprehensive  of  bis  doing 
future  injury,  if  not  properly  guarded  against,  whereas 
in  the  examination  of  the  past  act  or  contract,  the 
case  assumes  a  very  different  aspect,  for  there  the 
whole  antecedent  conduct  of  the  party  should  be  be* 
fore  the  Court,  and  there  is  nothing  lefl  to  apprehen- 
sion or  conjecture. 

Now  as  to  the  case  of  delusion,  I  do  not  find  that 
it  is  contended,  that  the  mere  circumstance  of  the 
existence  of  a  delusion  is  in  itself  insanity,  unless  it 
is  what  is  called  a  morbid  delusion.  I  shall  not  at- 
tempt a  definition  of  a  morbid  delusion,  but  it  may 
possibly  be  this,  "the  existence  of  such  a  false  image 
"  in  the  mind,  as  subsists  in  despite  of  reason,  and  the 
*•  evidence  of  the  senses,  and  which  cannot  be  removed 
"or  resisted  by  any  exercise  of  the  judgment  or  fa* 
"culties,  thus  amounting  to  a  disease  of  the  mind;" 
for  how  can  that  be  a  disease  of  the  mind,  unless  it 
irresistibly  overpowers,  misdirects,  or  impedes  the 
operation  of  the  mind  in  the  exercise  of  its  reasoning 


CODRT  OP  PUEROtiATlVE. 


T7 


rultles.     If  in  every  action  requiring  the  exertion 
if  reason,  it  is  permitted  to  operate,  bow  can  It  be 
lid  that  the  mind  is  disea^^cd,  any  more  llian  the 
body  cnn  be  deemed  diseased  whilst  it  performs  all 
material  functions  and  secrctiouB.  It  bein;,'  inipos- 
ible  for  any  man  to  tell  what  is  passing  in  the  mind 
|f  another,  unless  it  can  be  collected  from  his  overt 
so  we  cannot  say  that  the  morbid  delusion  exists 
in  his  mind,  except  from  the  evidence  of  overt  acts, 
unetjuirocal,  as  to  clearly  prove  that  the  delusion 
got  the  mastery  of  the  reason,  which  is  incapable 
"of  resistance.     It  is  not,  I  should  think,  to  hejudfjed 
of  by  inditTcrent  acts  or  habits,  such  as  the  walking 
in  an  odd  manner,  or  driuking*  at  the  side  of  his 
ith,  or  tlic  like ;  but  by  such  acts  as  it  was  the 
Interest  or  duty  of  a  party  to  perform  correctly,  but 
which  he  declines  to  do,  or  doing,  misperforms  through 
^thc  mere  influence  of  the  delusion.     A  man  may,  in 
^Ks  ordinary  habits,  affect  singularity,  and  to  believe 
Hyvbat  he  doe»  not,  he  may  talk  idly,  and  dress  absurdly, 
and  from  solitary  habits  may  be  shy  and  suspicious ; 
he  may  have  prejudices  or  fancies,  but  he  may  not  be 
^^eranged  in  a  legal  sense.     Now,  in  this  case,  it  is 
^extraordinary,  and  it  shows  the  necessity  of  proving 
Hpnrii  a  delusion  by  some  serious  unequivocal  acts,  be- 
cause wc  have  two  gentlemen,  the  Messrs.  Leahy, 
who  both  swear  that  it  is  their  firm  belief,  that  the 
dcGcaicd  put  on  those  extraordinary  habits  and  af- 
'    ftetcd  singularity,  to  cover  and  give  a  colour  to  his 
•raricc  and  his  mercenary  disposition,  and  get  rid  of 
the  company  of  persons  he  disliked  or  tired  of.    I  do 
not  go  that  length  with  the  Messrs.  Leahy,  but  1 
think  it  tdiows  the  necessity  of  having  an  unequivocal 
proof  of  the  existence  of  the  allcdgcd  delusion  in  a 
morbid  state.     I  will  put  this  instance,  which  may 
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tend  to  show  what  is  a  morbid  dehisioa  ;  MOke  per* 
sons  believe  in  the  existence  mod  prMcace  of  bnn^ 
Hucit  as  fairies,  and  hare  been  known  to  drop  sauH 
pieces  of  money  in  particular  placesv  as  tf  to  Aeftt* 
cate  the  resentment  and  cfmciliate  ihefaTOur  ofHtum 
imaginary  beings.  Now  if  that  goes  no  fiirther  ihia 
this,  per)iaps  an  early  prejudice  would  be  called  t 
morbid  deluKiun.  I  conceire  not  ;  but  if  you  find 
such  persons  under  this  delusion  signing,  or  refusiti^ 
to  sign  leasc!^  or  doing,  or  omitting  to  do,  any  oCber 
act  to  the  injury  of  their  property,  &c^  from  dreadcf 
tlicir  displeasure,  or  to  induce  their  favour,  that  m^H^t 
be  morbid  delusion,  and  might  be  conceived  to  amouat 
to  insanity  ;  so  in  the  instance  of  the  man,  in  theoae 
referred  to  in  the  argument,  who  went  by  a  field,  and 
saw  the  corn  growing,  and  soon  afterwards  was aeiied 
witli  a  ferer,  and  on  his  recovery  saw  the  com  wip- 
ing, but  had  lost  all  recollection  of  the  intcriDediate 
time,  he  could  not  be  persuaded  but  that  he  saw  the 
com  growing  and  reaping  on  the  same  day ;  my, 
further,  suppose  in  his  walks  be  should  have  a  predi- 
lection to  cross  that  field,  is  that  insanity  ?  1  think 
not  in  point  of  law;  but  if  that  person,  thinking  there 
was  such  a  virtue  in  that  field,  had  given  an  extran> 
gant  sum  of  money  for  it,  droidodly  beyond  its  Talot^ 
that  delusion  might  bo,  with  great  appearance  of  «»• 
son,  contended  to  he  a  morbid  delusion  and  partiil 
insanity  ;  many  other  instances  could  be  put,  tending 
to  draw  the  line,  if  it  can  be  drawn,  between  cocen- 
trieity  and  partial  insanity. 

Now  as  to  the  evidence  of  insanity,  the  law  says  it 
must  be  clear  and  cogent,  and  accordingly  the  inter* 
vcnicnt  has  gone  into  proof  by  several  witnesses,  some 
of  them  very  respectable,  who  detail  the  minutie  of 
the  conduct  and  habits  of  the  deceased^  aud  bis  ex* 
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ions  on  the  subjects  before  generally  noticed  ; 
into  evidence  uf  the  opinioiit^  of  persona  accjuainted 
with  hini,  and  the  common  opinion  as  to  his  state  of 
mind.  I  will  not  enter  into  details  of  his  specific  oddi- 
e»  I  but  1  Conine  myself  to  the  witnesses  who  give 
Ihcir  j  udgTucnts  ou  his  capacity.    There  is  one  gene- 
ibI  remark  to  be  made  on  the  detaiK  that  tlie  de- 
ee»e<l  appears  at  all  times  to  liave  been  open  and 
oomtnuuicative  as  to  his  feelings  and  apprehensions^ 
and   the  causes   of  his   extraordinaiy  habits,  which 
want  of  secrecy  is  not  deemed,  by  the  writers  ou  the 
lalyect,  a  symptom  ofinsanit)',  and  this  gentleman 
seeme<l  rather  to  wish  to  make  it  be  believed  he  was 
Ubourini^  under  a  delusion.     The  principal  witness 
for  the  intervenicnt  is  Mr.  Bastcrville,  a  respectable 
gmiteman  of  Cork,  who  had  been  a  chemist  and 
druggist,  and  so  ffUttJti  a  medical  person,  who  knew 
him  from  the  year  1801  to  18Ui  or  ISI7.     Thcsub- 
ftancc  of  his  evidence  is,  that  the  deceased  was  never, 
in  his  opinion,  in  his  perfect  senses  but  was  of  un- 
sound mind,  memory,  and  understanding,  and  inca- 
pable of  disposing  of  his  property,  although  quite 
harmless  and  inoScnsiTe,  and  that  in  money  matters 
he  ap)>eared  to  exercise  what  might  be  called  judg- 
ment and  discretion,  but  entirely  under  the  guidance 
of  Wcalropp,  with  whom  he  never  settled  accounts, 
which  he  the  witness  believes  the  deceased  would  have 
d«ke  if  he  was  sane.  Now  if  he  was  mistaken  io  that, 
be  might  be  mistaken  in  other  matters  of  opinion. 
He  founds  his  opinion  on  this  as  his  reason  for  not 
belicTiog  Pope,  or  the  attesting  witnesses'  depositions 
as  to  the  sanity  of  the  testator,  and  that  the  testator 
WW  merely  eccentric,  namely,  "that an  eccentric por- 

I^too  may  do  common  things  in  an  uncommon  man- 
"oer,  but  that  the  deceased  talked  wildly,  and  did 
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"  imcommoa  Stings  witSwot  ■  notiTe.**  Coald  niy 
man  of  plain  nndeiTtandhig^  be  coudwled  by  tmk 
reasoniajr  ?  And  is  it  imposnble  that  m  eccwilrir 
nuQ  could  do  an  uncommon  thing  in  ma  oncomnMB 
mmwr.  I  take  it,  therefwe,  that  Mr.  BufjerriUe's 
ofrniioo  is  not  entitled  to  so  much  weight,  and  it 
will  ifpcar  by  the  written  documeots  bow  6r  he 
ii  wamnted  in  thinking  the  deceased  under  tbr 
influence  of  Wcstro|^.  The  next  witttca>  wm  ■ 
Mr.  Wliiting,  a  most  respect^le  gentleman,  whi 
gives  his  opinion,  that  for  the  last  6  re  yean  tlw 
testator  was  insane,  though  inoffensive  and.  hann- 
less.  Why  he  coofines  himself  to  five  years  1  do 
not  know ;  but  it  appears  he  borrowed  money  of 
the  deceased,  passed  bonds,  &c.,  and  paid  him  inEt- 
rest,  and  when  he  wished  to  borrow  more,  the  de* 
ceased  made  him  show  bis  title  to  his  lands,  and,  OB 
inspecting  it,  vraa  satisfied  and  leDt  liim  the  moDey. 
which  is  not  the  conduct  of  a  deranged  person.  Mr. 
Terry  is  another  respectable  witness,  who  gives  hii 
opinion  tliat  the  deccasod  was  deranged ;  he  foraw 
his  upluion  on  his  appearance  and  manners  ;  he  found 
the  testator  eating  a  stjilc  crust  voraciously,  which  be 
considers  a  symptom  of  insanity.  But  it  is  to  be  rt* 
collected,  that  the  deceased  imagined  Mr.  Terry  hid 
conic  to  dine  with  him,  and  accompanied  his  voracity 
with  this  observation,  "  this  is  the  way  1  live.  I  an 
too  poor  to  entertain."  Such  conduct,  and  such  aa 
observation,  might  be  very  unreasonable,  and,  per- 
haps evidence  of  insanity  in  any  gentleman  with 
whom  one  was  in  the  habit  of  associating,  but  it  it 
quite  consistent  with  the  penury  and  known  habits  of 
the  deceased.  The  next  witness  of  respectability  i> 
Mr.  Orpin,  who  knew  luni  for  26  years ;  he  details  t 
variety  of  strange  expressions  and  habits,  but  he  sayi 
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as  of  a  humnne  and  chnritablc  disposition,  and 
ocdutionally  he  npplicd  to  him  on  behalf  of 
his  poor  relations  for  relief  with  success.  1  cannot 
find  thnt  Mr.  Orpin  deposes  as  to  an  opinion  of  the 
deceased's  insanity ;  he,  however,  indirectly  gives  a 
idgment  of  sanity,  for  he  forms  an  opinion,  that  Mr. 
*ope  had  framed  the  will  contrary  to  tlie  deceased's  in- 
ictions,  thus  decldinj?  against  tlie  character  of  Mr. 
'ope,  merely  on  the  ground  that  he  so  understood 
from  the  deceased,  who  is  by  others  alledged  to  be  in- 
le.  Mr.  Richard  Crolly,  who  was  clerk  to  Mr.Wes- 
Eropp,  was  examined,  and  he  asserts  that  the  deceased 
?ver  wan  in  his  senses  at  any  time  ;  but  afterwanis 
he  thinks  he  was  not  at  all  capable  of  disposing, 
not  generally,  but  of  such  a  property*  as  he  had  ;  he, 
Bbowever,  used  to  pay  his  rent  to  the  deceased  him- 
BKlf;  but  what  weakens  the  force  of  his  opinion  is, 
^that  he  is  equally  sure  that  the  deceased  did  not  show 
any  shrewdness  in  pecuniary  transactions,  except  in 
oooDting  his  money  (which  is  a  contradiction  to  the 
)UDt  of  the  evidence  in  the  cause),  and  that  he 
the  light  and  simple  part  of  his  business 
and  left  the  rest  to  Mr.  Westropp ;  and  he 
iTeA  aa  an  instance  of  the  deceased'^  incapacity,  that 
he  offered  to  lend  him  (the  witness)  £1000,  although 
he  knew  he  had  no  security  to  give  him  ;  but  it  is  to 
he  recollected,  that  Mr.  Simpson  at  times  showed  a 
kindnciis  of  disposition,  that  this  man  had  been  twenty 
years  in  his  agent's,  Mr.  Westropp's,  employment, 
oul  had  much  trouble  in  the  deceased's  concerns,  and 
therefore  he  might  have  ivishcd  to  enable  him  to  set 
in  aomc  line  of  business,  by  advancing  this  money, 
Itfaoogh  he  had  then  no  certain  security  to  give.  The 
witness  Is  a  'i'imothy  FHrm,  who  was  in  the  ser- 
^vioeof  tlic  brother-in-law  of  Westropp.   Several  other 
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witnesses  depose  that  Mr.  Simpson  wm  at  k11 
insane.  Mary  Moan,  wife  of  the  attesting  witnoit] 
strong  in  her  opinion  of  the  testator's  insanity, 
the  detail  of  instances  of  it ;  but  it  is  Terr  rcmar 
with  respect  to  this  womauj  that  although  she 
a  series  of  years  living  near  the  deceased,  it  dot* 
appear  slie  ever  made  an  observation  to  her  hi 
about  the  deceajied's  conduct,  capacity,  or  befaafiotf 
Mr.  Deman  also  gives  bia  opinion  against  die 
but  still  it  appears  he  used  to  pay  interest  to 
ceased  himself,  and  lie  says,  in  cuntradictiun  to 
that  no  per^n  could  lutve  borrowed  money  from  tk 
deceased  without  giving  him  ample  security.  Captaii 
Carey  details  a  scene  at  Mrs.  Exbanra,  respecting  Ah 
ceased's  snapping  a  pistol,  at  which  he  says  two  lufia 
were  present,  neither  of  whom  are  named  or 
du  ed ;  and  another  scene  in  the  cellar  of 
Wcstropp)  where,  he  alledges,  the  deceased  let  a 
of  wine  run  about,  and  to  which  also  Carey  is  the  ool] 
witness,  and  he  is  the  son  of  one  of  the  next 
and  would  formerly  have  been  hel  1  incom] 
I  confess  as  to  this  transaction  of  the  pistolt  I  cm 
not  occonnt  why,  if  so  alarming  an  affair  really  tod 
place,  a  commission  of  lunacy  was  not  instantly  ianid 
against  the  decea^d ;  for  Captain  Carey  aa}*s  that  dM 
pistol  tvas  loaded,  how  he  discovered  that  he  does  Ml 
say ;  and  such  an  outrage,  if  really  committed,  is  agantf 
the  case  made  by  the  intcrvenient  himself,  which  iii 
that  the  deceased  was  so  perfectly  innorent  and  haCB 
less,  there  was  no  occasion  for  a  commission  of  linuq 
against  him.  I  tliink,  therefore,  it  must  be 
that  if  the  story  had  any  foundation  at  all,  it  hi 
coloured,  or  facts  explanatory  suppressed.  Those  i 
witnesses  produced  by  the  intcrvenient  were 
1  can  find,  examined  to  their  belief  of  insanity,  botu 
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ve  acts  and  expressions  of  Mr.  Simpson ;  one  of 
lenif  Honora  Ryan,  his  maid  servant  and  constant 
attendant,  thougli  interrogated  to  it,  will  not  swear 
t  he  had  not  a  lucid  interval  when  the  will  was 
ing,  not  (as  she  says)  being  then  present ;  but  oh- 
rve,  that  it  appears  by  another  part  of  her  depo- 
tion,  that  she  was  present  in  the  room  when  Pope 
preparing  the  will,  and  she  heard  the  deceased 
!j  to  him,  that  X10,000  was  a  sufficient  legacy  for 
r.  Westropp ;  and  she  remembered  the  words  so 
well  that  she   told    them   to  Mrs.  Westropp,   and 
that  he  was  only  lefl  £10,000  by  the  will.    It  has 
been  well  remarked  of  the   evidence,   as  given  for 
the  interrenient,    that   it  is  difficult,  if  not  impos- 
I     able,  to  dii»CQver  what  were  the  intervals  of  time  be- 
ll    tween  theseveralalledgcdaberrationsof reason,  when 
they  took  place,  or  how  long  they  lasted,  the  derange- 
ment not  being  continuing  insanity,  and  the  instances 
Hpccurring  between  1791  and  1816;  and  no  medical 
^^lerson  has  been  produced  to  prove  his  infirmity,  al- 
though it  appears  that  Doctor  Longfield  attended 
i     him    about    three   years    before   his  death,    and   a 
Bpoctor  Daunt  had  been  also   previously  called  in 
^to  visit  him.     However,  it  is  also  proper  to  observe, 
i     that  should  the  witnesses,  who  have  deposed  to  the  in- 
^^nity  of  the  deceased,  be  mistaken,  there  is  no  im- 
H^etcfaineDt  of  their  veracity,  for,  in  a  matter  of  opl- 
'     nion,  two  gentlemen  of  respectability  and  even  talent 
nay  difier,  without  an  imputation  upon  the  veracity 
of  either.     My  opinion  is,  that  the  witnesses  for  the 
interrenient  have  been  mistaken  in  their  judgment, 
that  those  who  depose  to  Minity,  and  for  whose 
ony  is  the  presumption  of  law,  are  rather  to  be 
ded  (o,  as  will  appear  from  the  written  docu- 
to  and  solemn  acta  of  the  deceased. 
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r.    TV  fast  is  Mr.  Bemrd.  a 

.,  tfe  pvtDcr  of  Mr.  Pope;  that 

1  ibrdBrteeBTe*n;*siid  had  i 
inifc  \am,  aad  givea 
Ingfacit  chacMtei  lor  i  ifitj  aad  talents,  and 
liaaa  iMtaMei  of  both; — (list  be  nerer  observed 
eecentricitj  or  absence  of  mind  &bout  hinit 
liie  contrary,  Ibond  him  at  all  times  of  perfe 
•oond  mtnd  and  mannen,  inteU^cnt,  and  fiiUy 
peCent  to  do  any  act  requiring  toond  jodgmeni 
discretion,  and  believes  be  was  as  competent  to 
a  will  as  any  other  person.  The  next  is  a  Mr.  Richard 
Ha^ire,  an  apothecary,  who  knew  him  twcUe  y««n, 
and  he  says  the  deceased  dined  with  him  in  ISQftj 
and  be  found  the  deceased  gentlemauUke  and  iinl 
ligcnt,  so  much  so,  that  he  had  the  wltneas  to  diae 
with  liim  in  a  day  or  two  afterwards ;  thinks  he  w« 
no  more  mad  than  the  witness  ;  that  he  never 
him  guilty  of  a  wild  or  extravag^ant  act,  althougli 
says  he  was  eccentric ;  and  that  those  who  knew 
best,  OS  he  did,  would  he  the  least  likely  to  think  hisi 
insane,  it  was  only  a  superficial  observer  would  take 
him  to  bo  at  all  dcranj^d ;  and  he  uses  this  eaprcaaon 
of  Mr.  Simimon,  "that  his  habits  were  his  cccentr- 
dties.'*  The  llev.  Mr.  Mcara  says,  he  considered 
of  as  fiouiid  mind  and  judgment  as  any  man  he 
cotiversed  with,  and  he  says  that  he  watched  Kini 
cloticr  from  having;  heard  of  his  oddities,  and  tonK 
were  imprcwtod  wiili  tlie  idea  that  his  ecccntricitin 
were  assumed  to  cover  his  avarice;  that  he  conducted 
himicif  as  a  gentleman,  and  appeared  of 
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ftouod  miad  and  rational,  although  sun)6tiine&,  when 
business  was  over,  he  would,  but  tur  a  short  time,  use 
incoherent  expressions  about  his  ;iunt  Beecher,  Mr. 
Afichacl  O'Brien,  who  knew  him  intimately  for  twenty- 
six  years  i^ys  he  repeatedly  conferred  with  him,  and 
knevr  no  one  whose  advice  he  would  have  sooner 
taken.  The  Rev.  Mr.  Quarry,  a  beneficed  cierj^raan, 
deposes  to  two  interviews  with  deceased,  botli  on  the 
sobjcct  of  a  charity,  for  which  witness  solicited  sub- 
scriptiona.  The  second  time  that  he  went  to  him 
WIS  in  ISOo,  and  he  went  to  him  for  a  subscription 
for  fountains  to  supply  the  poor  of  the  city  of  Cork 
.with  water;  he  did  not  give  him  anythin<;;  he  said: 
I  am  poor  and  my  rents  are  not  come  in,"  but 
gare  him  to  understand  that  he  would  subscritx;.  In 
Bi  con&iderable  time  afterwards  the  witness  received, 
Htiirough  Mr.  Michael  Westropp,  £10  for  this  charity. 
^In  my  opinion  the  weight  of  even  the  parol  evidence 
IS  in  favour  of  the  will,  and  if  there  was  even  a  doubt 
a«  to  which  side  the  weight  of  evidence  lies,  the  pre- 
suptlon  of  law  would  be  in  favour  of  those  witnesses 
who  depose  to  the  sanity,  instead  of  those  who  depose 
to  the  contrary ;  and  such  evidence  shews  that  if 
the  deceased  was  at  all  insane  it  was  a  partial  insanity, 
and  tliat  he  had  clear  intervals  of  reason,  as  even  the 
interveuicut's  evidence  would  lead  one  to  believe. 
^  Now,  let  us  look  to  the  letters  and  written  docu- 
^inents  under  the  hand  of  the  deceased  himself,  to  as- 
certain on  which  set  of  witnesses,  reliance  Is  to  be 
placed.  The  first  letter  is  dated  the  l9th  June,  17!^2, 
and  was  written  on  his  coming  to  the  possession  of 
his  English  estates,  by  way  of  instructions  (in  a  diplo- 
matic form)  to  Mr.  Westropj)  on  his  first  going  to 
E*"  '  \  as  the  deceased's  agent.  It  shews  u  tliuro\igh 
ge  on  the  part  of  the  deceased  of  his  own 
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affairs,  great  talents,  and  that  ht  vras  not  only 
of  his  own  affairs  but  the  master  of  Weslropp. 
also  do  two  letters  written  in  1796;  and  yet,  if 
opinions  of  some  of  the  intervenient's  witnesses  an 
be  adopted,  he  was  as  mad  at  that  period  as  he  w« 
I8lG.     There  are  also  several  other  letters  from  the 
year  179G  down  to  1816,  all  which  shew  us  his  full 
knowledge  and  management  of  his  a^airs.     But  tltc 
letter  dated  February,  1815,  merits  a  particular  re- 
mark,  it  being  the  most  material  letter  produced  io 
the  cause.     This  letter  becomes  material,  not  oolj 
as  it  shews  sanity  in  the  testator  and  his  management 
of  his  own  afiairs,  but  government  of  himself,  bs  it 
touchcson  the  subjectofabberration;  and  ifit  was  neces- 
sary, in  order  to  prove  a  lucid  interval  in  the  deccosed, 
to  shew  that  he  had  self-possession  when  the  point  of 
aberration  was  touched  on,  this  letter  demoDstnta 
that  he  had,  when  he  wrote  it,  that  lucid   intemL 
It  is  presumed  that  he  had  an  irresistible  delusion 
that  Dr.  Westropp  was  one  of  the  conspiracy  to  poison 
him.    Now,  it  is  said,  that  whenever  the  name  of  Dr. 
Westropp,  or  any  of  the  supposed  conspirators,  was 
mentioned,  he  used  to  say  the  person  named  wil 
gone  to  hell,  and  as  each  of  the  persons  cbmrged  hf 
him  with  this  conspiracy  died,  he  said  they  had  gone 
to  the  place  they  deserved  to  go  to.     This  letter, 
however,  names  Doctor  Westropp  without  appareDt 
emotiun:   "I  request  you  wil!  give  Dr.  Westropp'* 
heirs   notice  to   pay  off  the  £200  he   owed    me," 
meaning,  by  the  Iwnd  in  which  one  of  the  intervt- 
nient's  witnesses  was  joined:  *<they  shall  have  till  the 
first  of  May  to    discharge  it,"    &c.      What  would 
have  liecn  the  conduct  of  a  man  who  was  under  a 
morbid  delusion,  when  he  sat  down  to  write  of  that 
person  who  was  so  connected  with  the  topic  of  abcr* 
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FTstioD  ?  Would  be  have  had  an  Indulgent  disposition 
towards  bis  hein;,  and  given  them  a  distant  period  to 
fwy  him  a  sum  of  money  ?    Was  that  the  conduct  of 

[a  man  who  thought  that  Dr.  Westropp  was  to  have 
murdered  him,  and  that  he  had  gone  to  a  place  of 
puniahment  for  it  ?    If  that  had  been  a  morbid  dclu- 

<  sion  irresistible  when  presented  to  his  mind,  the  let- 
ter would  have  run  thus:  "Dr.  Westropp  conspired 
**  with  Lord  Clarina  and  others  to  murder  me,  pro- 
"  cced  against  his  heirs  without  delay,  and  with  the 
**  utmost  rigour  of  the  law  :*'  would  not  that  be 
the  language  of  a  man  under  the  influence  of  a  mor- 
bid delusion  overbearing  his  reason  ?  That  letter 
tbeii  is  evidence  that  tlie  alledged  delusion  could  be 
resisted  ;  and  must  have  been  written  in  a  lucid  in- 
terval, according  to  the  strictest  definition, — that  to 
ascertain  it  the  morbid  image  must  be  presented  to 
the  mind.  N^ow,  against  these  letters  there  is  only 
that  wild  letter  to  Mi's.  Brakenbury,  of  September, 
1315  ;  but  that  was  not  a  letter  on  business  or  a  sc- 
rioui  subject.  It  is  no  doubt  a  very  wild  letter,  but 
it  appears  to  be  a  mere  complimentary  one,  and  apo- 
logizing for  hU  having  omitted  for  a  length  of  time 
to  answer  her  letter.  There  is  a  possibility  that  he 
might  have  written  this  letter  to  reconcile  Mrs. 
Brakenfaury  to  him,  feeling  that  he  had  been  unkind 
to  her.  I  do  not  say  that  it  was  tlie  case ;  it  may  rather 
Imtc  proceeded  from  a.  mind  inattentive  and  off  its 
gaard  ;  but  1  say  it  is  possible. 

Now  I  come  to  the  solemn  acts  of  the  deceased, 
which,  in  ray  judgment,  contradict  the  allegation 
that  Mr.  M,  R.  Westropp  was  the  governing  power 
over  the  actions  of  the  deceased.  Fii-st,  the  power 
of  attorney  of  1796,  on  Mr.  Westropp  first  going  to 
EogUod,  as  before-mentioned.     1  here  admit,  in  the 
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„},^}^'       first  place,  that  from  the  mere  execution  of  a  power 

titt,  lerm.  *  .      .  -         .       .  -i 

^ , '  of  attorney  a  conclusion  of  sanity  is  not  necessarily  to 

Walcot  be  drawn,  for  the  reason  given  by  Lord  Thuriow ; 
Allbyn.  ^^^  there  is  something  more,  for  there  are  words  it 
the  foot  of  this  power  of  attorney,  introduced  before 
execution,  in  Mr.  Simpson's  own  hand-writing,  which 
shew  that  he  was  fully  aware  of  the  nature  of  the  act 
he  was  doing,  and  was  guarding  it  with  judgment 
and  discretion.  The  words  are,  that  it  was  the  mean- 
ing of  the  deceased  "  that  no  deed  or  other  demise 
"  should  be  executed  by  the  said  Westropp  or  any 
**  substituted  attorney,  without  the  consent  of  the  de- 
"  ceased  first  had  and  obtained  for  that  purpose;"  m 
that  it  was  not  the  execution  of  an  ordinary  power  of 
attorney  as  in  the  case  of  the  AUorn^-General  t. 
Parnther.  We  should  add  to  this  another  fact,  wUdi 
plainly  shews  that  this  power  of  attorney  emanated 
from  himself,  namely,  the  letter  of  the  deceased  wri^ 
ten  on  the  IGth  April,  1796,  in  three  days  after  the 
date  of  the  instrument,  containing  the  most  explicit 
instructions  how  Mr.  Westropp,  the  attorney  named 
by  it,  was  to  conduct  himself  on  his  then  going  oyfX 
to  England  ;  thus  forming  an  aggregate  of  eridenoe 
from  which  a  conclusion  of  sanity  may  be  drawn. 
The  next  solemn  act  is  the  will  of  the  I6th  of  July, 
1801,  a  will  prepared  by  Mr.  Waggett,  a  gentleman 
of  the  bar,  eminent  in  his  profession,  above  all  suft> 
picion,  of  uncorruptible  integrity  and  honour;  he 
appears  not  only  above  suspicion,  but  a  man,  from  his 
profession  and  habits,  peculiarly  capable  of  judging 
of  the  deceased's  capacity.  Mr.  Waggett  was  called 
on  by  Mr.  Westropp,  as  from  the  deceased,  in  1801, 
to  draw  his  will.  Mr.  Waggett  waited  on  him,  and 
took  his  instructions,  which  were  verbally  dictated  by 
the  deceased,  who  had  before  him,  besides  other  par 
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pers,  a  former  will,  which  he  said  was  drawn  by  him-       .'*IS. 
•If,  aud  Mr.  Waggett  swears  it  was  so  ably  drawn,  _' 

It  he  complimented  the  deceased  on  !t ;  that  six 
>um  were  spent  in  drawing  that  will^  and  the  de- 
took  great  pains  in  telling  him  how  he  acquired 
It  property,  and  making  him  aware  of  his  inten- 
and  was   clear   and   explicit.     Mr.  Waggctt 
icd  the  will,  and  the  deceased  read  it,  and  he 
Ecd  Mr.  Waggctt  to  attest  it,  he  did  so,  with  two 
jcrs  who  were  sent  for,  and  the  deceased  spoke  of 
ler  persons  to  Waggctt,  to  whom  he  said  he  would 
left  legacies  If  they  had  not  offended  him,  which 
inrs  he  was,  as  other  men,  capable  of  forming  likings 
di»liking:!t.     The  bulk  of  the  property  of  the  dc- 
is  by  that  will,  after  some  pecuniary  legacies  to 
ther  persons,  left  to  M.  R.  V\'cstropp,  and  he  is  ap- 
ited  executor.  Now,  as  to  the  delusion  that  the  two 
is-hi'law  of  Westropp  and  others  conspired  to  mur- 
cr  him,  if  it  existed  at  all,  it  existed  in  that  year,  and 
it  did  not  prevent  the  deceased  from  being  so  boun- 
tiful to  Westropp  and  his  family.    But  it  is  said,  that 
Vaggett  did  not,  by  his  attesting  that  instrument, 
^ud  himself  to  the  proof  of  the  sanity  of  the  testator, 
^rom  that  I  dissent,  being  of  opinion  that  any  man 
ifao  attcsbi  the  last  will  of  one  whom  he  believes  to 
insane,  and  so  gives  credit  to  the  acta  of  a  lunatic, 
luld  be  guilty  of  a  base  and  dishonourable  action, 
therefore,  when  \Vaggett  attested  that  Instru- 
it,  he  must  have  firmly  believed  in  his  cuuscicnce 
I  that  be  was  of  sound  memory  and  understanding; 
ind  accordingly  he  does  now  swear  so,  and  reuiains 
'  of  that  opinion  even  after  he  heard  of  and  observed 
[■liii  eccentricities  and  although,  after  the  will  was 
[mile,  the  testator  used  some  expressions  unconnected 
[Kith   the  will,   showing  his  heUef  in  supernatural 
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„.j^*?-       agencies.     Deceased  then  gave  Mr.  Waggett  an  m- 

-        -  junctiou  of  seciccy,  wliich  Waggett  promised  to  ob- 

Walcot  serve,  and  the  deceased  told  him,  if  he  should  find 
the  conteuts  transpire  lie  would  destroy  the  will.  It 
is  true  Mr.  Waggctt  says  he  never  wm  in  his  wwh 
pauy  but  once,  but  it  is  to  be  recollected  that  tbe 
interview  then  lasted  for  six  hours.  Now  if  thi«  wiDL 
made  in  favour  of  the  confidential  agent,  and  preputd 
by  Mr.  Waggctt,  was  the  one  in  question,  would  any 
one  impeach  it  ?  could  any  man  say  it  was  not  tbe 
will  of  the  testator?  And  yet  the  delusion,  if  any, 
had  a  previous  existence  ;  so  that  here  there  mi 
clearly  a  lucid  interval^  a  perfect  interval  of  reawo; 
and  even  taking  the  rules  of  presumption  to  apply 
to  partial  insianity  the  Kame  as  to  general  insanily, 
here  is  strong  evidence  of  a  lucid  interval.  It  is  con- 
tended, that  the  injunction  of  secrecy  shows  the  ex- 
istence of  the  delusion,  but  I  have  scarcely  ever 
known  a  testator  who  did  not  wish  the  contents  of 
his  will  to  be  secret:  a  man  does  not  wish  to  have  it 
known  who  is  excluded  or  whom  he  has  preferred ;  mom 
persons,  from  the  disclosure,  might  become  vindictin, 
others  presumptuous  ;  I  think  it  a  natural  feeling ;  I 
think  the  injunction  of  tsecrecy  is  nothing  in  thecub 
The  next  solemn  act  is  the  cancellation  of  the  will  of 
]  801.  Is  not  the  testator  perfectly  cotinstcnt  in  th»t? 
he  had  said  five  years  before,  that  if  the  eoutetitsof 
that  will  transpired,  he  would  make  a  new  disposition 
of  his  propeity,  and  reserve  the  power  of  dii^ppoint' 
ing  any  body  he  thought  proper.  In  1300,  be  n- 
marked  what  had  passed,  aud  with  unchanged  resolo- 
tion  he  revoked  that  instrument,  and  why  ?  becaitft 
its  contents  had  transpired.  It  does  not  with  cer> 
tainty  appear  how  they  transpired;  they  could  not  well 
have  done  so  through  Waggctt;  if  so,  he  does  notde- 


COURT   OF    PREaOGATlVB. 


91 


le  enviable  culogium  he  has  received  from  all 
advocates,  for  his  disclosures  would  have  been  a 
breach  of  honour  and  of  his  professional  duty. 
ow  then  did  it  transpire  ?     There  is  evideuee,  if  it 
is  to  be  believed,  and  that  is  the  evidence  of  Mr. 
who  aaya,  that  the  deceased,  when  preparing 
Id  1n«t  will,  and  showing  an  intention  to  exclude 
Wcstropp,  told  him  that  Westropp  had  come  to  a 
knowledge  of  it,  and  that  he  bad  it  in  his  custody  for 
some  time.     What  is  the  conclusion  the  deceased 
t  have  drawn  ?  why,  that  curiosity  to  find  if  it 
beneficial  to  him,  might  have  induced  him  or 
tome  of  his  family  to  look  into  it,  if  open  ;   I  do  not 
uy  such  was  the  case,  the  deceased  might  well  have 
imagined  it ;  if  he  did  so,  the  cancellation  was  a  na- 
tural coosequence.     However  he  cancels  it,  and  tliat 
in  the  most  deliberate  and  solemn  manner,  In  the  year 
1806,  and  tears  off  the  name  and  seal,  and  the  names 
of  the  attesting  witnesses,  and  not  content  with  that, 
he  writes  on  it,  "  I  now  declare  this  will  void  to  all 
intents  and  purposes ;"  but  he  did  not  intend  thereby 
to  die  intestate,  for  he  adds  these  words,  "intending 
"  very  shortly  to  make  another,  Sunday's  Wells,  7th 
July,  1800,"  so  that  as  to  the  cancellation,  it  was  not 
done  with  an  intention  of  dying  intestate,  but  with  a 
view  to  an  alteration  of  his  will.    Now  is  not  that  an 
»ct  of  sanity,  an  evidence  of  an  interval  of  reason?  if 
a  Dew  will  was  then  made,  it  is  not  easy  to  discover 
what  it  would  have  done.     Mr.  Westropp  docs  not 
coropUiD  of  that  cancellation,  and  yet  if  the  will  of 
1801  was  properly  executed,  and  that  the  will  of  1813 
was  executed  under  a  delusion,  must  it  not  follow  that 
thcoanccllationof  thewill  of  1B01,  if  done  under  that 

I  delusion,  was  voidj  and  then  that  first  wilt  is  set  up. 
[    Mr.  Pope  was  the  deceased's  solicitor  from  the 
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year  1802,  and  his  coufidential  at^nt;  he  watted  tn 
the  deceased  at  the  time  of  the  preparntiou  of  I 
will,  which  is  the  subject  of  the  present  suit,  un 
several  days,  and  was  with  him  for  several  boun 
dajr.  There  appears  (o  be  some  trifling  coni 
tion  in  the  evidence,  whether  be  begun  the  viUj 
first  or  the  second  day;  hut  1  conceive  the  coi 
tion  is  not  material.  He  deposes  that  the  d( 
had  the  will  of  1801  before  him,  and  that 
ceased  himself  dictated  every  bequest  to  him, 
that  it  was  so  correctly  dictated  that  there  w«  m 
necessity  for  a  drafV;  that  he  road  each  beqoc*!  « 
drawn  to  him ;  that  afterwards  the  deceased  took  ^ 
will  over  to  the  window  and  read  it  himself, 
Po[>e  says,  that  when  he  began  to  take  the  ii 
tions,  he  found  that  the  Walcots  were  the 
objects  of  the  deceased's  bounty,  und  he  says,  thatdM 
deceased  seemed  to  express  much  gratitude  to 
father's  family,  and  thought  himself  bound  to  fai 
the  immediate  descendants  of  the  Sim|]soD 
by  whom  Pope  says  he  originally  acquired  his  piO^ 
pcrty.  Mr.  Po[>c  hIso  says,  that  finding  the  deceaed, 
on  giving  his  instructions  for  the  will,  did  not  mea- 
tion  any  devise  to  Westropp,  who,  by  the  former' 
which  deceasetl  showed  htm,  ap|>eared  to  be  the  d 
object  of  his  bountyi  be  remonstrated  with 
which  shows  that  Pope  was  not  in  collusion  with 
Walcots  ;  he  represented  to  him  what  the  w< 
would  say  of  him  if  he  did  not  provide  for  his 
friend  and  relation  who  had  served  him  faithfully^ 
which  the  deceased  ap|H>arcd  to  he  convinced  Iw  li» 
arguments,  and  af>er  first  mentioning  a  snwUer  kga^, 
desired  Pope  to  set  down  for  Westropp  a  legacy  of 
£lO,(KK),  but  said  he  would  go  no  further ;  and  tint 
deposition  Ls  fortified   by  the  evidence  of  Uoiwn 
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.y«n.     As  to  the  deceased's  sanity  at  the  time  Pope  „  ,' „**■ 
,ks  most  positively,  and  he;  had  a  full  opportunity 
knoning  the  deceased's  capacity,  having  Ijcen  for 
his  coufidcntiai  {solicitor,  and  transacted  various 
joesses  with  him.     He  had  observed  ))is  habits  at 
dinner  and  his  conduct,  and  heard  him  exclaim  about 
the  supposed  murder  of  his  aunt  Bceclier,  winch  ex- 
clamation:!, he  says,  took  place  only  when  his  mind 
^Bras  abstracted,  and  not  attentive  to  any  particular 
^■object,  and  yet  he  gives  his  decided  opinion  as  to  his 
I     perfect  sauity  aiul  shrewdness  in  every  interview  witli 
him.     Now  1  think,  that  the  very  circumstance  that 
Mr.  Pope  was  able,  by  arguments  such  as  would  opo- 
nleoo  a  man  of  sense,  to  prevail  on  the  deceased  to 
M  large  a  legacy  to  Mr.  Wcstropp,  contrary  to 
hat  was  apparently  his  first  impression,  is  evidence 
his  sanity;  for  if  a  morbid  and  rooted  delirium, 
ounting  to  insanity,   had  influenced  him  against 
We«tropp  and  his  family,  it  Is  not  probable  that  any 
such  argument  could  have  prevailed  over  it ;  if  he 
was  deranged  on  a  subject  operating  to  the  exclusion 
of  Wejitrapp,  I  cannot  conceive  that  any  such  argu- 
_  ment  as  Pope  used,  respecting  the   opinion  of  the 
^tworld,  could  have  so  influenced  him.  ,But,  ()erhaps, 
^bfr.  Pope  may  have  been  iu  rather  too  great  a  hurry 
Hto  suggest  the  increased  legacy  to  Mr.  Wcstropp,  and 
^Ihcrc  may  have  been  no  intention  to  exclude  him 
I      from  a  reasonable  legacy  ;  he  might  have  tvaitcd  until 
I      he  liad  taken  all  the  instructions  for  the  will,  for  the 
deceased  appears,  whilst  giving  the  instructions,  to 
I      have  been  amusing  himself  with  and  sounding  the 
I      sentiments  of  Pope;  for  the  deceased,  before  he  gave 
I      orders  for  the  legacy  to  Carlcton,  asked  Pope,  **  what 
"would  be  a  proper  legacy  for  an  old  friend  and  bot- 
tle companion  ?"  on  which  Pope  mentioned  £500; 
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"what,"  said  he.  "£500  to  an  old  friend,  tet  Ua 
£5000,"  and  this  conversation  the  testator  afterwirdi 
repeated  to  another  person ;  and  this  also,  in  my  ofi- 
nion,  tends  to  show  that  he  was  completely  m 
juris. 

Now  let  us  see  what  were  the  other  acts  of  the  d^ 
ceased  after  the  preparation  of  the  will,  to  show  dm 
he  executed  it  in  a  lucid  interval,  if  he  was  deranged  it 
all,  which  I  cannot  concede.  Witnesses  became  dm»' 
sary  to  attest  this  will,  aa  it  conveyed  a  freehold  pro- 
perty ;  the  testator  observed,  that  some  of  the  neigb- 
hours  would  be  pacing  by,  and  Mr.  Mazier  happened 
to  pass  by  the  window  at  the  time ;  Pope  and  he  wwe 
two  witnesses;  a  third  witness  being  necessary,  aMr. 
Hoare,  a  respectable  neighbour,  was  sent  for.  Maxier 
and  Pope  remained  there  waiting  for  Hoare  aboot 
three  quarters  of  an  hour,  during  which  time,  ■!• 
though  the  serious  business  was  suspended,  Mimt 
and  Pope  agree  that  the  deceased  did  not  even  slw 
any  eccentricity,  and  Mazier  says  he  never  obxerrfd 
any  in  the  deceased  i  at  length  Mr.  Hoare  arrived,  and 
the  will  was  executed  and  witnessed,  and,  after  wit- 
nessing, the  deceased  desired  Pope  to  tie  it  up  and 
take  it  into  his  own  keeping.  Hoare  also  deposef 
to  an  opinion,  that  the  deceased  was  perfectly  A* 
tional,  and  had  no  symptoms  of  derangement ;  tai 
I  must  again  observe  that  the  attesting  witnes5«^  by 
their  becoming  such,  Kolenmly  bound  themselves  10 
the  proof  of  the  deceased's  sanity  at  the  time  of  ibe 
execution.  There  is  certainly  evidence  to  s1h)w 
that  the  deceased  afterwards  said  he  was  forced  to 
make  that  will,  and  that  he  would  alter  it  as  it  did 
not  please  him;  tliat  may  bo  so,  as  it  would  appear  by 
the  evidence  Itefore  mentioned,  that  he  wished  to 
postpone  the  execution,  and  made  the  will  in  a  mo- 
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Hit  of  irritation  against  Westropp,  but  can  parol 
evidence  of  change  of  iuteutmn  defeat  a  solemn  in- 
strumeot  ?  I  have  now  gone  ihrougit  all  the  evi- 
dence io  this  case,  with  the  exception  of  one  part  of 
Honara  Ryan's  deposition,  which,  if  true,  would  in 
le  degree  liken  this  case  to  Mr.  Greenwood's.  She 
without,  however,  mentioning  time  or  place, 
It  the  deceased  said  to  her,  he  had  revoked  His 
ler  will,  because  he  feared,  as  Westropp's  family 
:w  of  it,  thejr  would  murder  him  ;  but  the  fact  is 
^xtra-interrogalive,  and  is  not  allcdgcd  by  the  inter- 

Eient ;  and  if  true,  does  it  incontestibly  follow,  that 
nian  who  i.s  apprehensive  of  assasination  from  the 
K>n  who  is  to  succeed  to  his  large  property  must 
necessarily  be  insane,  especially  one  of  the  deceased's 
avaricious  disposition  and  solitary  habits  ?  if  so,  that 
jwlonri  principle  uf  the  common   law,  which  would 
not  entrust  the  custody  of  tlie  person  of  an  infant  to 
,  the  next  heir  who  would  succeed  to  bis  estate,  being 
^ban*  agnum  lupo  tradere  ad  devorandum^  must  have 
tTpcti  the  offspring  of  deranged  intellects.     It  is  said, 
tkat  though  the  deceased  considered  it  likely  that 
^yestropp,  when  the  principal  devisee,  would  murder 
Hbn,  he  conceived  that  Walcot  as  being  in  England 
woald  not ;  but  why  should  he  imagine  that  such  a 
circumstance  would  give  him  a  greater  protection,  as 
he  took  no  pains  to  conceal  the  matter  of  the  will 
from  Walcot?  if  an  idea  of  apprehension  had  entered 
io  hU  mind  at  all  from  any  legatee,  would  he  not 
have  enjoined  secrecy  to  Pope  in  respect  of  this  will, 
and  excluded   Honora  Ryao  from  the  room  ?   and 
that  ahews  that  the  injunction  as  to  secrecy  on  the 
fonoer  will  did  not  connect  itself  with  the  idea  of  ap- 
prebeoiioo,  but  had  the  ordinary  motive,  not  un- 
comnon  with  ordinary  men.     It  appears  that  this 
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tcittatoi'  had  eigliteen  cousins  gemiati,  all  scatt^reJ 
about  tliffcrent  parts  of  the  county  of  Cork,  rooit,  il 
not  all,  of  whom  must  have  known  that  they 
not  benefit  by  any  will  of  his,  he  having  shewn 
intentions  in  their  favour;  it  must  have  transpired, 
that  he  made  a  will  in  favour  of  Westropp  at  oar 
time,  and  of  the  Walcots  at  another,  yet  nooe  flf 
these  persons  came  forward  to  issue  a  commisaioD  tf 
lunacy.  The  reason  given  for  not  doing  so  a  por- 
rile  and  almost  ridiculous,  that  this  madman  managni 
the  property  so  well,  and  made  it  so  productive,  thit 
he  was  considered  by  the  family  as  their  faetorand  the 
best  person  to  take  care  of  it ;  it  is  a  strange  (.uppoii- 
tion  that  those  persons,  if  they  thought  their  reUtitt 
insane,  would  have  waited  from  the  year  ]  792,  for  de 
death  of  this  old  geutleman,  without  taking  any  step 
to  render  his  sanity  questionable,  incurring  risk  of  the 
deaths  of  material  witnesses,  and  without  seeking  (vt 
the  great  advantage  which  their  case  would  have  Ae- 
rived  from  the  finding  of  a  jury  on  a  commtssioa  of 
lunacy,  which  finding  would  have  made  for  them  or 
their  representatives  a  prima  facie  case  of  dcrai^ 
ment. 

I  am  of  opinion,  therefore,  that  although  the 
deceased  was  eccentric  he  was  not  deranged;  thu 
he  had  not  lu  his  miud  a  morbid  delusion  irresistibly 
overbearing  his  reason;  that  if  he  was  deranged  be 
had  repeated  inte^^'al8  of  reason  evidenced  by  bii 
letters,  and  solemn  and  deliberate  acts,  and  that  ia 
one  of  those  lucid  intervals  his  last  will  and  testamnit 
alledgcd  by  the  promovent  was  made.  On  those 
grounds  I  decree  administration  to  the  promovent; 
but  as  1  conceive  the  intervcnicnt  had  a  just  csuse  for 
coming  into  this  Court  on  the  grounds  of  the  ee^ 
centricities  of  the  deceased,  I  will  give  no  costs  agaiwt 
ber. 
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Tills  was  a  suit  by  the  executor  against  the  next 
Vin,  to  see  and  hear  proved  in  special  form  of  law 

will  of  Mr.  Joliii  Butler,  decensed. 
For  the  executor. — Sir  Henry  Meridyiht  Bart., 
and  Dr.  A.  Hamilton. 

for  the  next  of  kin. — Dr.  Vnixiseur-,  Dr.  Busht 
C.  J.),  and  Mr.  HotcheU. 

Judgment. 

Dr.  Kacclepf. 
This  suit  is  brought  by  Mr.  O'Conuel  against  Wil- 
Butler,  the  uncle,  heir,  and  only  next  of  kin  of 
Ir.  John  Bntler,  wlio  died  on  the  6th  or  7tli  Febru- 
y,  1817-  Mr.  O'Connel  allcdges  for  special  proof 
will  of  the  decea.sed,  bearing  date  the  -Ith  January, 
1817,  in  which  he  is  named  the  universal  le^tee  and 
tecutor;  and  it  is  admitted  lie  was  no  relative  of  the 
and  was  his  attorney  and  land  agent,  and 
this  Mfill,  whicli  was  regularly  attested  by  three 
ibscribing  nitnesses,  was  drawn  and  prepared  by  the 
lorent  himself,  without  the  intervention  uf  a  third 
penon.  The  deceased  died  at  an  hotel  in  London, 
whither  he  had  gone  probably  for  medical  advice, 
setfed  of  real  and  freehold  estates  producing  about 
11200  a  year,  and  of  personal  assets  worth  about 
It  l»  quite  obvious  on  that  bare  statement, 

u 
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r«iw.  ^^**  *^  "^  natural  for  the  next  of  kin  to 

caveat  against  the  proof  of  such  an  Instnimcnt,) 
accordingly  special  allegations  have  been  exhU 
in  support  and  impeachment  of  the  will ;  it  isaOedgc 
by  the  impugoaDt,  the  uncle,  that  the  deceased  die 
intestate ;  first,  for  that  he  had  not  a  sufficient  mcnti 
capacity  in  law  to  enable  hiro  to  devise ;  second^ 
t]mt  supposing  him  to  have  had  sutTieicnt  capttki 
the  instrument  was  procured  by  the  actual  fraud  ■■ 
undue  influence  of  the  promovent ;  and  thirdly,  thi 
although  there  may  be  no  proof  of  such  actual  fnw 
or  influence,  the  law  of  this  Court,  on  the  grounds 
public  policy,  presuming  the  fraud,  invalidates  the  m 
by  reason  of  the  civil  relation  of  attorney  and  dOBBi 
principal  and  agent, — or  because  the  promovent 
the  drawer  of  the  will. 

As  to  the  first  ground  of  impeachment,  the 
incapacity,  it  has  been  very  prudently  abundoDei 
and  indeed  it  could  not  on  the  evidence  be  poAibl 
sustained,  though  the  advocates  of  the  impugiM 
have  not  wholly  waived  the  benefit  of  the  ende« 
applying  to  his  mental  ca{>acity,  but  have  owd  it  i 
tending  to  show,  that  the  deceased  had  a  wcakncflfl 
mind  rendering  him  a  lit  subject  for  fraud  and  impa 
sition.  As  to  the  remaining  grounds  of  impeachracol 
I  shall  consider  them  distinctly,  beginning  with  lb 
legal  question.  It  is  unnecessary  to  advert  to  1^ 
cases  which  have  been  mentioned  as  to  transaction*  o 
rontructf  and  I  shall  only  refer  to  the  principles  n 
rases  on  the  subject  of  gijls  from  clients  to  their  i( 
tumcys,  and  from  principals  to  their  agents,  it  heai{ 
contended  on  the  part  of  the  impugnant,  ihil^ 
analogy  is  perfect  between  giAs  and  testament 
bi>i]uests  to  ]>ersons  in  such  confidential  relations.  0 
the  subject  ofgiUs,  I  do  not  find  that  what 
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Wright  V.  Proud{a)f  or  Mitrse  v.Rot/ai{b)f  that,  in-  «,  .^®™' 

dependent  of  all  frauds  an  attorney  should  not  take  a  - ly — ^ 

gift  from  his  client  whilst   the  ri/lation  subsists,  is    O'Connbl 
wuranted  by  the  autliorities  as  a  univcr^ul  proposi-     Uutlbb. 
tion.  It  would  rather  appear  from  the  case  of  fjarris 
V.  Trtmenkeere{c)^  that  a  transaction  of  pare  gift,  not 
an  extra  payment  or  reward,  merely  for  serviceA  as 
ittomey,  done  or  to  he  done,  niig-ht  under  fair  cir- 
'ciinuitanees  be  Ku.staincd.    But  supposing  a  gilY  infer 
0KO9  not  to  he  sustainable  in  Courts  of  Equity  on 
iDndH   of  policy,    the   inquiry   is,    whether   such 
lundit  will  defeat  a  bequest  from  the  client  to  the 
'attorney,  as  it  is  here  contended  it  docs.      I  agree 
.iriih  Or.  Hamilton,  that  the  absence  of  cases  deciding 
devise  by  n  client  or  principal  to  his  attorney 
■gent,  or  by  master  to  servant,  is  void,  is  an  nrgu- 
It  of  weight  that  such  is  not  the  law.  If  the  prin- 
ile  is  such  as  contended  for  by  the  impugnant,  in 
of  testamentary  dispositions,  it  would  seem  to 
}W  that  even  a  small  legacy  could  not  be  taken  by 
attorney,  as  the  application  of  the  principle  could 
vary  with  the  sums  bequeathed,  and  yet  no  legacy 
been  questioniHl  on  that  abfllract  ground.  In  fact, 
testamcntjiry  bcfpiest  must  be  taken  as  spon- 
ms  Itounty  or  pure  git^  into  the  motive  whereof, 
generally  speaking,  the  Courts  will  not  inquire,  but 
they  mjuire  a  good  reajion  for  a  man's  stripping  him- 
If  of  property,  or  barring  himself  of  his  power  over 
during  his  life.    The  gift  infer  eivos  vests  the  pro- 
ty  instanter,  whereas  the  will  is  ambulatory,  and 
not  operate  until  the  relation  between  the  par- 
tus ceaaod,  and,  in  fact,  does  not  become,  until 
death  of  the  testator,  his  last  will,  and  a  perfect 


(fl)  U  Vm.  latf. 


(»)  t9V«.  371. 


(c)  15  Vm.  34. 
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devise  to  his  wife ;  till  that  happens  it  is 


rcYocal 


bb. 


nil. 


O'CoNNCL  not  merely  by  cancellation  of  the  same,  but  by  a  se- 
BoTLaa.  V^^  ^°^  independent  act,  making  it  unncorasary 
for  the  testator  to  have  possession  of  the  instnimcnt; 
and  in  H'a/mesle^  v.  Booih{a)y  Lord  Bardwick  if> 
pears  to  have  adverted  to  the  distinction  between  a 
will  and  a  deed  inter  vt'cos,  and  to  have  rested  miic^ 
on  tlie  circumstance,  that  the  attorney  then  had  takea 
a  bond  to  bar  the  testator  Crooke  from  reroking  tki 
legacy  of  £1000  he  had  hiaiself  insert^  in  the  will, 
whereof  he  was  the  drawer.  The  case  of  Hooke 
0'Bnen{b)  was  cited  as  one  where  the  wiU  wai 
aside  on  the  ground  of  policy,  and  the  in6iicnce 
attorney  is  presumed  to  have  over  his  client ;  I  have 
been  fumished  with  the  allegations  and  proofs  tn  thai 
cause,  which  was  decided  on  the  19th  Decrmber, 
1 7^1),  and  it  appears  to  be  the  case  of  actual  and  graa 
fraud  allcdged  and  proved  by  the  next  of  kin,  and  not 
attempted  to  be  disproved  on  the  part  of  O'  Bnat, 
and  so  is  authority  rather  against  the  impugnant, 
were  the  principle  of  policy  applicable,  then  no  spe-' 
cial  proof  need  have  been  nuule,  nothing  but  the  will 
being  alledgcd  by  O'Brien.  Therefore,  consi 
that  the  will  is  a  revocable  instrument,  not  perfe 
or  binding  until  the  moment  of  deatli,  when  the  n- 
lation  must  cease,  and  that  Courts  do  not 
inquire  into  the  motives  for  even  the  most  capri 
ilispusitioDs  of  tC!tl;Ltors,  it  would  bt.>  ^ing  too  (u 
extend  to  testamentary  instruments  the  policy  appli- 
cable to  transactions  inter  vivos^  and  which  would 
have  the  effect,  as  between  master  and  servant,  as  to 


(a)  3  Atk.  25. 


(ft)  Not  reported. 


rhom  it  is  also  contended  to  hold,  of  rendei'inff  a  do-  _  .'^^^* 
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mestic  careless,  inattentive,  and  mdiHereut   to   the  •~—^—^, 
comforts  of  his  master.     In  fact,  the  expectation  of  O'Connbl 

1 thia  posthumous  bounty  often  prevents  persons  stand-     Boxiiii 

Bmg'  in  a  relation  of  conBdcncc  from  abusing  tt  by 
^pieglect,]  and  it  has  often  been  used  as  an  argument 
Bagainst  the  validity  of  a  will,  that  the  devisee,  not  a 
'relative,  was  in  no  confidential  character  towards  the 
I     deceased  to  justify  the  devise.    There  is  a  case  in  18 
KVcsey*  the  case  of  Paine  v.Haii{a\  where  the  drawer 
of  the  will  was  the  testator's  attorney,  and  a  chief 
l^atee,  and  tliough  the  will  was  controverted  on  ano- 
Ldther  ground,  which  I  shall  have  occasion  presently 
^Ro  mention,  no  stress  was  laid  on  that  confidential  rc- 
-^Utiuo.  I  do  not  say  that  there  may  not  be  cases  where 
HI  will  may  be  invalid,  on  the  ground  of  its  being  ob- 
■    tained  in  his  own  favour  by  a  pei^son  standing  in  a 
certain  situation  towards  the  deceased,  as  in  the  case 
^  of  the  physician,  put  by  Swinburne,  who,  instead  of 
■attending  to  the  testator's  cure,  was  instant  with  him 
to  make  his  will  in  his  favoor,  the  law  presumes  the 
I     testator  did  it  to  prevent  the  doctor  from  leaving  him, 
or,  «a  Swinbunie  says,   negligently  curing   him  (I 
thould  say  he  would  he  tempted  to  afterwards  destroy 
him);  and  so  if  the  wife,  having  the  government  of 
kim^  neglect  him,  and  proffers  for  a  will, — but  there 
the  conduct  of  the  wife  and  doctor  at  the  time  would 
be  cooaidered,  as  a  devise  to  either  would  otherwise 
stand  good ;  so  perhaps  the  case  of  an  infant  of  four- 
teen, and  his  guardian,  whose  general  power  over 
him  endures  till  twenty-one;  but  in  all  these  cases 
the  presumption  of  law,  like  all  others,  may  be  re- 
butted by  evidence. 


(«3  P.  475. 


BCTUK. 


Id  the  will  rr- 

F»tfaift  tfac  via  was  dnwn  b^  the 

flofe  agoeyaftfac  pvtr  ^jni;  benefit  by  the  ad 

Bj  ihe  ciTil  kw  the  at%  w»  inrabilBted  br  the  polarf 
of  the  hw,  gwi  wiiig  it  to  be  done  hf  ibe  p*rtr. 
b;^  the  te^nor,  or  tfaM  6«id  was  pnctited  en 

hrttbM  B  MttbepriBtiple  oftfae 

oT  ra^taJt  fcr  it  4om  mtH 
act  and  dissiiict]  J  defeat  it^ptwUed  the  mtcsstiOT  cat 
fiuriy  be  Adttd  fron  odkcr  iIhiiiiImii  i  ;  thougk    I' 
the  Coon  wiD  sat  yawuae  fraad,  it  wUJ  mfuiit 
rtwy  pcaan  at  ■mbImb»  m  tbe  pca>uiiJ|itiao  (i,t,tt 
GkI)  it  ftroag  agaiart  aa  act  deoe  by  the  agency  vi 
tbe  party  beMBled.    It  b  so  kid  dmrn  bj  Sir  Jtha 
Nidoi  ia  his  jndgaKot  in  BdBmgkmnt  r.  Ptekart,  ra 
Dr.  Pbillimore^s  leirned  and  acmiatt  repogtt(a).   fH 
find  sifniUrdactnBefraat  Load  EUan  as  applieabte  hH 
demues  of  bad^  even  ■t^inif  the  betr,  in  Paine  v.^ 
Hitii^h);  that  WW  the  one  ofa  btU  filed  by  the  heir 
agvmt  the  icnduaij  dmin.t%  MiggiHiug  a  seem 
void  trust  fw  chvitaUc  poipatcs.  Chie  of  tbe  defca-    P 
dtnti  was  tbe  attorney  who  drew  tbe  will,  but  then    J! 
was  no  evidence  of  any  Izand  or  of  tbeaUedged  tnai^ 
so  that  the  abstract  qatatioD  one  before  the  Omt 
Sir  .Saaiacl  Roroilly*  for  the  plaialiC  iaMtcd  on  the 
le|^  right  of  the  plaintiff  to  an  action  or  an  imt. 
Lord  KIdon  said,  **  the  fact  that  the  person  who  pc^ 
"pared  the  will  was  himself  naiduary  devisee^  I  httr 
''always  considered  an    unfoitattale  cireuaaataDct, 
"*  calling  for  a  considerable  deforce  of  jeatoBsy  in  ik 
**  Court ;  but  I  do  not  by  any  means  go  the  kn^ 
"  that  some  Judges  went,  pvticularly  Mr.  J.  6bI> 
**  Icr,  in  a  case  from  Hampshire,  who  ronsideied  thi! 


(lO  I  PlaD.  187. 
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'circuDtsUmee  as  almost  decisive  evidence  of  fraud;  „.  }^^2: 
that  is  uot  my  opinion.     I  know  cases  where  it  is 


V'n'n.  TVj-m. 


0. 
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■**  perfectly  impossiWe  fairly  to  impute  fraud,  as  arising  O'Connel 
H^out  of  such  a  ctrcutnslancc  ;"  and  the  bill  was  dis- 
Hbiiaacd  with  costs,  unless  the  heir  would  take  an  issue 
^of  devisavit  vel  non^  to  which  he  was  entitled  when 
Bhe  cootroverted  the  will,  but  which  it  docs  not  ap- 
W  pear  he  accepted.     There  h  another  case  in  Vcsey, 

which  I  cannot  find. 
H     I  find  there  is  no  rule  of  policy  pi-evcuting  me 
'    from  looking  into  the  special  facts  and  circumstances 

of  this  case,  which  I  shall  proceed  to  do,  carrjing 
I  witli  me,  of  course,  lliat  O'Connel  was  not  a  relation, 
Huid  was  the  confidential  attorney  of  the  deceased,  and 
Hike  drawer  of  the  will  in  his  own  favour,  and  watch- 
~  ing  the  transaction  with  that  jea]ou:}y  and  suspicion 

which  the  case  requires,  to  ascertain  whether  the  will 

was  obtained  by  undue  influence  and  fraud,  or  cma- 

■  Dated  from  the  deceased  as  a  free  and  capable  agent. 

■  As  the  fraud  or  fairness  of  the  transaction  is  not 
■therefore  to  he  decided  by  l^al  presumption,  but  to 
^rest  on  the  proufs  and  special  circumstances  alledged 

and  proved  on  both  sides;  it  will  I>e  material  to  ad- 
?ert  to  the  capacity,  habits,  and  character  of  the  de- 
oeaaed,  to  his  situation  and  family,  and  to  bis  dlsjio- 
Mtion  towards  the  proniovent  and  the  impugitant,  as 
appearing  on  the  proofs  and  allegations,  to  see  was  it 
probable  he  would  have  made  this  will,  'Hie  father 
of  the  dcccasi'd  had  died  many  years  ago  without 
Waring  Issue  bom,  but  Ica>*iug  his  wife  enceinle  of 
the  deceased  in  this  cause ;  his  father  had  one  brotlier 
ooly,  the  impugnant,  who,  had  not  the  deceased  been 
bom,  would  have  succeeded  by  iuheritance  to  the 
whole  of  the  real  and  freehold  estates,  and  to  one -half 
of  the  personal  assets ;  the  deceased,  therefore,  though 
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he  was  received  by  his  mother  as  a  comolatlon, 
to  the  inipuguai]!,  unless  he  was  iiinrc  pcrfcc 
O'CoNNBL  the  generahty  of  tnortnls,  an  unwelcome  intruder  on 
liis  presumptive  inheritance;  be  that  as  it  may,  then 
is  no  evidence  that  he  sliowed  to  his  brother's  niilo* 
whilst  pregnant,  or  to  her  and  her  child  in  their  no* 
protected  situation,  any  kindness  or  attention,  bis 
mere  neglect  must  naturally  have  impressed  her  with 
no  very  cordial  sentiments  towards  the  impugnint; 
but  if  what  it  is  proved  she  asserted  and  belicTcd. 
namely,  that  he,  at  her  husband's  funeral,  instigated 
the  tenants  to  insult  the  family  carriage,  and  that  ib 
order  to  annoy  her,  he  habited  himself  in  a  huntiag 
frock  of  her  deceased  husband,  and  in  that  cruel  dis- 
guise paraded  before  her  windows,  be  tnie,  her  feel- 
ings towards  him  roust  have  bordered  on  abhorrence. 
The  feelings  she  entertained  she  anxiously  and  oaf- 
fully  impressed  on  the  mind  of  her  son,  as  is  deposed 
to  by  his  tutor,  Mr.  Gahan,  and  others,  and  she  wm 
successful  in  exciting  in  him  similar  sentiments  of  the 
impugnant,  as  is  abundantly  testiBed  by  several  of  bii 
own  %vltnes3cs,  as  Power,  and  Heron,  and  Mr.  Gahaob 
and  by  several  of  the  promovent's  witnesses  ;  and  it 
appears  tliat  thc%  feelings  were  permanent  and  00Q> 
tinued,  and  had  existence  in  deceased's  mind  belbff 
he  knew  the  promovcut  at  all,  so  that  the  insinuatiaa 
that  the  promovcut  artfully  produced  tliem,  to  set 
aside  the  uncle,  is  wholly  unfounded  in  fact,  ml 
there  is  no  evidence  that  lie  fomented  them,  but 
the  contrary.  Mr.  Gahan,  after  stating  that  tbr 
mother  instilled  her  own  resentments  into  the  dr- 
censed's  mind,  says  s{)caking  of  a  period  antecedent, 
about  1^1 1 4,  "that  he  found  the  bias  of  the  dcce*$ed'« 
**  mind  and  temper  almost  always  against  the  impuj^ 
"  nant  -,"  and  Heron,  in  his  cross-examination,  de- 
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il  from  wliat  he  knew  of  the  deceased  (and 
■ry  intimate  witli  him  before  the  promovcnt 
equaiutcd  with  the  deceased),  he  is  of  opi- 
nion the  deceased  would  not  have  left  him  anything ; 
id  Power,  who  was  a  relation,  and  knew  the  dc- 
and  mother  from  the  deceased's  infancy,  con- 
thc  impugnant  as  one  of  the  last  persons  to 
rbom  the  deceased  would  have  made  a  bequest ;  in 
summer  of  1816,  be  reprobated,  the  deceased's 
luct  to  Hickman,  a  respectable  solicitor,  in  a  pri- 
and  serious  conversation,  from  which  the  promo- 
it  was  absent ;  and  so  lately  as  in  November  or 
>mber,  1816,  he  spoke  of  him  in  tlie  same  terms 
Smith,  and  assured  him,  if  he  was  dying  the  im- 
it  should  not  get  anything  from  him,  and  there 
orml  evidence  to  a  similar  import  to  be  observed  on 
another  part  of  the  case. 

hot  US  see  whether  the  conduct  of  the  impugnant 
him,  iu  the  latter  periods  of  his  life,  was  cal- 
[culaied  to  remove  or  increase  the  deceased's  early 
^{rejodice  ag:iinst  him.    I  lay  out  of  the  case  the  alle- 
gation of  the  impugnant's  alledged  desertion  of  his 
wife,  Jkc,  as  nut  likely  to  offend  the  deceased's  loose 
morality;  and  his  insisting  on  being  carried  to  the  as* 
nses,  to  be  a  witness  for  the  deceased,  in  a  chaise  and 
fwr,  though  he  usually  rode  on  a  mule,  as  too  trifling 
ts  produce  a  permanent  dislike  ;  but  it  is  proper  to 
idrert  to  two  transactions  between  them,  which  ap- 
pesr  to  have  increased  their  mutual  animosity.     The 
dccciiBcd  had  an  interest  in  lands,  depending  on  the 
'npagnant's  life,  which  rendered  it  advisable  for  the 
I  icteved  to  insure  it,  and  with  that  view  he  requested 
titt  impugnant  to  appear  at  the  Insurance  Office  in 
Dublin  ;  instead  of  at  once  and  unconditionally  ac* 
ceding,   it   appears   that    the   impugnant,   although 
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^1819.       Godfrey  says,  he  for  the  Ust  two  years  lived  mucbm 
._     ^  the  neighbourhood  of  Dublin,  set  bimself  to  turn  the 

O'CoNNBL  request  to  his  own  proBt,  and  accordin<^ly  he  aUe^a^ 
BuTLBR.  l<<™-'^'f>  ^^>"^  'i^  stipulated  for  the  loan  of  £700^  Atf 
he  should  live  in  Dublin  at  the  deceased's  cott»  a4 
have  two  new  suits  of  clothes  also ;  this  in  part  if»> 
pears  from  his  letter,  dated  in  Julvi  1S16.  The  is* 
pugnant  appeared  at  the  office,  and  remained  soot 
time  at  an  hotel,  occasionally,  perhaps  to  save  deecaieJ 
the  hotel  charges,  dining  at  the  mother's,  but  agahal 
her  will;  and  at  length  when  matters  came  to  be 
wound  up,  the  deceased,  whether  he  agreed  oa  Ac 
terms  or  not.  would  not  pay  for  the  clothes  or  lead 
the  money,  and  charged  the  uncle  with  having  pn* 
vately  thwarted  the  insurance,  by  stating  to  the  office 
he  was  subject  to  fits,  and  an  open  rupture  was  the 
consequence,  as  appeai-s  by  the  same  letter  ;  but  in  it 
he  makes  no  charge  against  the  ]>roniovcnt  as  scto- 
sary  to  the  deceased's  conduct,  but  agaiiist  Hem 
only,  whom  he  now  produces  as  a  witness.  Lmyy 
nant's  letter,  marked  B,  fully  acquits  the  promomii 
of  the  transaction,  or  of  instigating  the  deceased  Ba 
break  the  agreement,  and  says  Heron,  his  now  witsai* 
was  the  cause  of  all.  The  next  transaction  was  dw 
process  for  the  £10  deceased  had  claimed  as  lent  hiv. 
on  which  a  civil  bill  decree  was  had,  but  said  to  be 
af^rwards  reversed,  which  is  immaterial  in  the  esse. 
the  hostility  being  the  same  had  there  been  no  decree. 
It  is  said  this  was  the  instigation  of  promovent  lo  fCt 
deceased  against  his  uncle,  but  see  how  tlic  fact  n: 
tlic  first  disproof  of  that  conies  from  ISeron,  whodc* 
poses  that  he  liad  deceased's  direction  to  process,  nd 
that  the  jn-omovent  had  recommended  the  deceased) 
in  Heron's  presence,  to  drop  it,  but  that  the  decessed 
persevered  cuntxai-y  to  his  advice.  The  next  dUpcW 
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U  from  Uic  letter  oftheimpugiiant  himself  to  the  de-      .18*9' 
cessed,  beginning  "John  Butler,  Sir,  Sir,"  auil  calling  ^^_  '.^     _  ' 
Heron,  his  present  witness,  *'honest"  William  Heron ;   O'Connel 
it  shows  also  ill  blood,    and   disapproval  of  inipug-     bdtlkii. 
t'scoQductiu  respect  of  Collins'  claim,  in  ascrious 
iTenation  with  Mr.  Hickman  in  tiie  promovent's 
ce^  whom  he  said  impugnant  ought  to  discharge; 
shall  draw  conclusions  as  to  other  facts  from  tlicsc 
Icttcn;  n<Id  to  nil  this,  that  impugnant  had  no  legal 
loalc  issue,  and  was  it  likely  the  testator  would  have 
ffercd  his  property  to  descend  upou  him  and  go 
rhaps  afterwards  to  strangers. 

Let  us  now  see  how  he  was  affected  towards  the 
ronwrent,  and  which  of  the  two  lie  would  most 
bably  have  prefeiTcd.  His  acquaintance  with  him 
mcnced  shortly  before  he  was  of  age,  through  the 
troduction  of  Mr.  ^mtth  of  Merrion-square  (the 
t  of  Lord  Omiond),  to  whom  promovent  had 
n  an  active  and  faithful  agent;  and  Mr.  Smith 
re  him,  from  experience,  the  highest  character  for 
priety  and  ability,  in  which  I  think  the  witnesses 
■t  both  sides  concur.  This  introduction  did  not  take 
pbce  privately,  nor  was  it  sought  by  promovent,  but 
wss  open  and  witli  the  concurrence  and  consent  of 
tbeuiothcr,who  liad  received  similar  recommendations 
from  others,  and  he  was  pitched  on  deliberntly  as 
the  fittest  person  to  be  employed  when  suits  were 
to  be  prosecuted,  a  receiver  brought  to  account,  and 
BO  estate  to  be  set,  at  the  expiration  of  the  minority 
of  one  then  of  dissipated  hahite.  That  the  appoint- 
ment of  such  a  person  to  manage  the  settings  was 
oeoeceary  and  prudent  the  event  proved  ;  his  utility 
u  evident  from  what  the  impugnant's  witnesses  de- 
pofc,  and  even  Heron  admits  his  conduct  in  the 
affair  of  the  settings  wa^air|  open,  and  honourabl 
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themselves  disappointed  tenants  who  sought  to  entr^ 
CVCoNNBL  the  deceased  into  improvident  bargains,  in  which  they 
BoTLSB.  "^^®  thwarted  by  the  vigilance  of  O'Connel,  who  act 
cd  in  the  settings  in  a  manner  unusually  disinterested, 
and  they  now  represent  his  influence  as  unbonndedf 
and  the  folly  of  the  deceased  as  extreme,  in  being 
led  by  O'Connel  not  to  ratify  the  alledged  promises 
which  they  procured  from  the  deceased  by  surprise  or 
misrepresentation;  amongst  these  witness^  are  Ryan, 
Numan,  Dempsey,  and  I  wish  I  could  except  Jfr. 
Bagwel.  Was  it  undue  control  in  the  agent  espenslly 
hired  to  do  acts  to  which  his  principal  was  unequal, 
to  interfere  in  the  settings ;  or  was  it  folly  in  the 
principal  to  submit  to  its  exercise  in  business  to  wluch 
being  unequal  another  was  paid  to  perform?  It  ap- 
pears from  Power,  mid  others  who  agree,  that  the 
mother  and  deceased  had  the  highest  confidence  in, 
and  attachment  to  Mr.  O'Connel,  and  he  used  to 
dine  at  the  deceased's  mother's,  even  before  the  de- 
ceased was  of  age,  and  the  intimacy  continued  to  her 
death.  The  conduct  of  O'Connel  being  such  as 
was  expected  from  his  character  and  recommenda- 
tions, a  close  intimacy  took  place  between  him  and 
deceased  which  ripened  into  friendship,  insomuch 
that  the  deceased  assured  Mr.  Sheridan  he  looked 
on  him  as  a  brother,  and  to  another  that  he  was  the 
best  friend  he  ever  had ;  but  it  is  said  that  suefa 
friendship  was  attained  by  the  promovent  ministering 
to  his  di^ipation  and  encouraging  him  in  it, — and  that 
the  deceased  was  a  man  of  very  weak  intellect,  and  a 
fit  subject  for  fraud, — and  that  promovent  used  to 
flatter  and  used  artifices  towards  him.  Now,  as  to 
the  alledged  flattery  or  artifices,  I  cannot,  on  the 
most  minute  examination,  discern  any  such  or  any 
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rescntation ;  the  imputation  of  flattery  is  on      }^^^- 
le  contrary  decidedly  negatived  by  Mr.  Power,  and  r  ■■  •- 

Uornn,  who  was  much  in  their  company,  and  who    O'Conhbl 
though  the  promovcnt  paid  the  deceased  attcn-     bu^^r 
he  never  observed  his  flattering  him  or  doing 
y  act  towards  the  deceased  that  was  not  fair,  open> 
d  honourable ;  he  did  not,  it  is  true,  read  lectures 
inst  dissipation  to  tlie  deceased,  perhaps  such  a 
course  would  have  but  increased  the  evil,  but  he  drew 
by  his  example ;  for  it  appears,  that  during  the 
riod  of  the  deceased's  intemperance  he  almost  al- 
lyi  withdrew  from  the  table  in  a  reasonable  time, 
id  retired  to  his  bed  or  on  other  avocations,    'lliere 
c  but  two  instances  deposed  to  from  which  fraud 
could  be  inferred,  or  even  impropriety  of  the  promo- 
t,  and  they  both  depend  on  the  single  evidence  of 
r.  Ryan ;  the  first  is  the  story  of  putting  the  prostitute 
into  the  chaise  at  the  inn  door ;  and  the  second  the  con- 
versatiuu  with  Scully,  in  which  the  promovent  is  said 
to  have  rephed,  ou  Scully  remonstrating  with  the  de- 
cea»ed  on  his  drinking  and  dissipation,  and  saying  to 
m,  **  that  if  he  would  leave  them  off  he  would  be  a 
•*  credit  to  his  country." — "Let him  go  on,  he  wiJIsoon 
*•  kill  himself  and  I  shall  have  a  chance  of  the  estate." 
It  ts  extraordinary  that  those  material  circumstances, 
if  the  first  did  not  jocularly,  and  the  second  sarcas- 
tically occur,  should  be  left  to  rest  on  the  testimony 
one  who  was  one  of  the  tenants  disap[X)iutcd  by 
e  active  vigilance  of  the  promovent,  and  who  on 
the  fourth,  fifth,  and  sixth  interrogatories  expressly 
contradicts  himself  as  to  the  terms  on  which  the  de- 
ceased and  bis  uncle  were,  saying  in  one  that  they 
were  on  friendly  terms,  and  never  heard  otherwise, 
and  ID  the  next,  that  the  deceased  expressed  hatred 
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dMi^  CJUgggiatfd,  a.5  it  is  not  unli 
ife  ««■■■  majy  dnMgh  the  frolic  ofymmg  men 
iBtwiwJ  froB  a  ptfty,  hare  been  pushed  into 
bat  it  is  Terr  improbable  from  proraoTt 
bduriour  to  bare  seriously  and  dclil 
uamicd  as  Ryan  wishes  to  represent  and  com 
■ai  IK  to  the  teeond,  Mr.  Scully  is  not  pi 
mhaafftmn  to  be  a  geotlcman  of  rank  and  pi 
■ar  is  hi»  ■>"*«***  svftcie&tly  excused ;  and  the 
if  nsed,  Hay  bare  been  so  sarcasticaUy,  and  prol 
were  so,  if  used  at  all,  and  would  be  more  poi 
Sedfy'a  ketores;  and  it  is  not  likely  tliatl 
if  secretly  plotting,  and  so  much 
to  elude  detection,  would  have  so 
mitted  himself;  and  the  mother  of  the  deceased  wfl 
then  Uviog,  in  whose  life-time  no  attempt  to  dnfl 
will  waa  UMde^  as  far  as  appears ;  and  Kran'f  tesB 


rs  as  proofc^ 
ipal    iiililli^ 


ly,  if  he  means  to  gire  these  matters 
artifice,  is  at  rariance  with  the  princi 
of  the  impngnant.  It  is  contended  that  the  pc»- 
movent  to<^  the  exclusive  custody  of  deceased  k 
exdusion  of  others,  and  that  is  attempted  to 
supported  by  Mr.  Maguire  from  the  mother's 
rations  against  O'Connet  for  keeping  her  son 
her.  Now  were  such  declarations  eirideMce  it  wi 
be  contrary  to  llie  facts  proved  negativing 
cnstody  or  cxclaston.  Heron  deposes  that  the 
ceased  waa  six  or  Aeven  dap  in  the  town  of  Callu, 
the  pronwvent  being  abfcnt,  near  which  place  the  in* 
pugnant's  house  was,  and  it  is  proved  that  when  he 
was  on  the  Grand  Jury  of  Tippemry,  in  the  sarnnet 
of  I81(i,  the  promovcnt  went  away  after  the  first 
of  the  Assize:^  and  IcO  him  behind.  It  further 
pears  fifom  Mr.  Hickman*s  evidence,  that  he  hd 
often  serious  conversation  with  the  dcceasetl  in  th 
mornings  when  the  promovcnt  was  out,  and  in  fad 
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the  critical  4th  of  January,  1817,  when  the  will 
made,  the  deceased  was  left  by  himself  to  choose 
lis  own  associates  the  greater  part  of  the  day  ;  and  O'Convbl 
lerc  is  this  strong  fact  extracted  from  Mrs.  Maj^^in,  Bct'lkr 
proved  by  others  also,  that  for  the  last  three 
>iUlis,  altliough  he  slept  at  O'Counel's  house,  and 
of  the  time  a  younj^  lady  was  with  his  mother,  he 
jst  every  day  dined  with  his  mother,  usually 
without  company,  but  sometimes  with  a  friend,  as  Mr. 
O'Hrien  or  Mr.  ^Vllytc;  and  this  is  the  same  Mrs. 
[agin  from  whose  pocket  the  spoons  were  taken  by 
le  promovent,  and  who  says  the  motlier  complained 
O'Connel  for  keeping  her  sou  from  her;  audit 
ire  that  even  so  lately  as  24th  Decemlier,  181G, 
dined  at  O'Connel's  with  her  son.  I  am  satisfied, 
tvithstanding  what  Mi's.  Magin  swears,  that  there 
rts  a  great  attachment  between  the  mother  and  her 
ID  :  be  had  scuifles  with  her  when  a  petted  boy,  but 
increased  her  Jointure  when  of  age,  and  paid  off 
tut  of  his  savings,  as  she  told  Mr.  Smith,  a  mortgage 
sbe  bad  contracted;  and  that  he  was  capable  of  feeling 
^ipearti  from  his  having  brought  in  the  mail,  and 
•eat  his  gig  to  bring  to  Cloutacf,  and  settled  a  small 
annuity  on  liis  natural  sister  Joanna  Butler,  and 
lier  well,  as  she  admits,  though  she  now  says 
one-half  an  idiot.  It  certainly  apjiears  lie  did 
Ttsit  his  mother  in  the  days  of  her  sliort  illness; 
lere  may  have  been  reason  for  it,  arising  from  her 
ktion  and  his  being  unwell,  but  he  sent  often  and 
r^ularly  to  inquire  after  her,  and  there  is  no  reason 
to  think  he  was  kept  away  by  O'Connel,  without 
which  his  al)scnce  is  immaterial ;  and  what  is  strong 
to  show  his  feeling  of  his  mother's  death,  amongst 
Other  circumstances,  was  his  observing  on  that  event 
to  O'Brien,  often  afterwards  in  conversation  with  him. 
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■ , ■'  As  to  the  deceased  l>einjj  of  dissipated  habits,  i\wn 

CCoNNBt  is  no  question  he  was  so  until  the  last  few  moatbof 
BcTLER.  ^is  life;  but  I  think  the  weightofcvidenceifl  strong 
against  his  having  been  used  to  drink  in  the  UMa* 
ings,  and  it  appears  plainly,  that  whatever  were  Im 
antecedent  habits,  lie  for  the  \a&t  three  months  m 
rather  abstemious ;  to  prove  that,  there  is  the  eridestt 
of  even  Mrs.  Magin,  in  addition  to  Mr.  Ht^an,  Mr. 
Smith,  Dr.  M'Namara,  Wr.  M*Laughlin,  and  oth«f 
respectable  gentlemen  who  were  in  his  company  a 
December,  1816,  and  early  in  Januiu-y,  1817*  nd 
particular  evidence  is  pointed  to  particular  dayj,  mon 
especially  the  24th  and  25th  Dcccnibor,  1316,  ind 
3rd  and  4th  of  January,  1817.  and  to  the  moment  «f 
his  putting  his  foot  on  board  the  packet ;  but,  in  hcu 
his  sobriety  arose  from  that  cause  which  makes  nwi 
of  weaker  constitutions  to  lament  the  intempeniKC 
of  their  more  robust  acquaintances. 

The  next  point  urged  by  impugnant.  and  onwhidh 
he  certainly  has  adduced  some  respectable  testimoiT, 
is  his  weakness  of  intellect,  rendering  him  a  6t  sub* 
ject  for  fraud  and  imposition.  I  throw  out  oftbecMC 
the  evidence  of  the  disappointed  tenants,  and  of 
Bagwel,  who  could  treat  with  him  as  ssnc  for 
ficiat  bargains,  but  an  idiot  when,  taking  advice, 
refused  to  suffer  the  imposition;  and  also  that  of  ^frC 
Magin  and  Joanna  Butler;  and  there  remain  but 
three  who  depose  to  such  weakness,  namely,  BxaOi 
Mr.  Godfrey,  and  Surgeon  Butler ;  Mr.  Lowe  Aon 
not  do  so,  nor  any  of  the  Grand  Jury,  on  which  he 
did  not  misbehave  suiHciently,  for  Power  and  Heroo 
both  think  bim  capable,  if  he  could  have  kept  him- 
self sober  for  a  few  days,  and  lived  easily  and  quietir, 
and  it  is  to  be  observed  that  Power  did  not  see  him 
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!r  some  time  in  October,  1S16,  and  Gralmni,  the       1819. 

ivatc  tutur,  says  lie  wiis  capable,  if  sober,  nml  would   ^""'    """; 

ive  accepted  a  \vgacy  from  Iiini,  as  would  Power  aud    o*Connbi* 

;  others,  luid  even  Mrs.  Mogin  luut  Graham  say 

showed  great  cunning  in  money  matters,  but  was 

loTenly  in  keeping  the  accounts  of  them.  Now  as  to 

lodfrcy,  who  last  saw  him  just  after  he  was  of  age, 

that  only  for  a  minute  orsoiu  a  hurried  manner, 

havhig  run  up  to  see  him  whilst  O'Counel  was 

raiting  below,  and  though  he  says  he  looked  on  him 

half  an  idiot,  his  evidence  ap]}ear8  pointed  to  his 

lowled^^e  of  him  uierelyatuneor  two  visits  in  1813, 

he  was  about  eigliteca  years  old,   and  seems 

lunded  on  his  shyness  and  mauvaise  hontCy  and  not 

lining  in  conversation,  not  on  any  solemn  test  of 

lUy ;  but  (iodfrey  must  have  had  some  doubts  on  the 

>ints  when  he  wrote  to  deceased,  as  a  magistrate, 

;tal  letters,  in  relation  to  disputes  amongst  his  tc- 

its.     Now  as  to  Surgeon  Butler,  he  says  he  knew 

^bim  two  or  three  years,  hut  does  not  fix  the  |x;riod, 

?pt  hy  saying,  it  was  when  he  was  addicted  to  in- 

tication,  and  kept  low  and  mean  company,  which 

ible  gentlemen  say  lie  did  not,  and  then  says, 

■peaking  of  his  uatural  intellect  singly,  but  con- 

^jidering  t<^ether  his  weakness,  intoxication,  and  dis- 

ioB,  be  thinks  htm  incapable,  and  mure  so  after 

jdmner;  he  leaves  at  large  what  his  opinion  would 

have  been  after  the  dissipation  and  intoxication  were 

ibandoned.     Mr.  Bacon  remains,  aud  is  the  fomii- 

^te  witness,  but  he  does  not  state  the  latest  period 

Ke  knew  him,  and  speaks  chiefly  of  the  time  they 

were  at  school,  where  he  was  idle  and  dissipated,  and 

ipoki  to  his  intoxication  after  dinner,  but  he  gives 

no  instance  of  folly.    Mr.  Bacon's  opinion  I  presume 

iobeaDcere>  though,  I  think,  mistaken;  but  the  great 
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is  to  the  contrary  opiDioo,  tliall 
bid  ft  Toaamble  cipacicy  to  conduct  hintsclf  thnn^ 
Efe  liith  sense  soddiMretion,  though  averse  tubocfal 
aod  ht»  natural  taleotd  spoiled  bjr  idleness  snd  U 
aoCfaer's  indnlgeace.  Such  is  the  judgment  of  Ml 
D.  O'Coonel  and  Mr.  O'Laughltn,  gentlemen  oftki 
kscv  lus  counsel,  of  several  otlicr  gentlemen,  sod  Jk 
M^Xmmts*  who  was  his  medical  attendant  sod^ 
^wsintsfy,  who  described  him  as  s  man  of  a 
■■■^  not  cssily  impend  upon,  or  impaired  hf] 
fanarr  intoxicstioD  or  excesses ;  and  Mr.  Smith,  ^ 
ms  Ml  old  ^end  of  his  and  his  mother,  adds  lus  cfl 
mB»that  he  would  not  do  a  fooli^ih  thing;  and  ftj 
^  opiiBaa  of  Mr.  Sheridan,  who  travelled  with  biq 
sod  remssoed  with  him  to  his  death,  that  hed 
shrewd  azkd  cunning  in  worldly  matters,  and  wasil 
to  the  \*st,  in  which  he  is  corroborated  by  the  Bel 
Mr.  Ashe,  a  Bavarian  chaplain ;  and  there  is  a  cii 
cumstance  disclosed  by  Sheridan's  testimony  wUd 
may  account  for  the  deceased  being  considered  sinipl 
St  sdiool,  or  by  casual  observers,  **  that  he  had  a 
impediment  in  his  speech/'  which  Sheridan  ssyi  in 
wifavourable  to  him  ;  Sheridan  also  discloses  s  &cti 
evidence  of  his  opinion,  that  on  the  evcuing  ofth 
4th  of  January,  when  they  were  going  to  the  ptcfcd 
a  gentleman  took  him  aside,  and  seemed  as  if  li 
wanted  to  appeal  to  the  witness  on  some  roatto'  h 
twecn  tlicm.  This  was,  as  the  deceased  said,  di 
former  agent  and  receiver,  who  wanted  him  to  Rgsi 
receipt  as  for  money  paid  him  in  his  minority,  wind 
tlic  deceased  declined,  and  referred  him  to  O'CooDd 
his  tlien  agent ;  there  arc  also  various  conversstiM 
of  his  proved,  and  actions  of  his  own  agency  showisj 
him  rational,  t>o  that  I  am  bound  to  say  the  evideno 
does  not  show  him  of  weak  intellect  or  easily  impoM 
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If  I  had  a  doubt,  the  impugnant*s  corrcspond- 

ire  with  and  of  the  deceased,  not  insinuating  his 

:iipacitv,  but  treating  him  as  a  rational  though  hos- 

iigent,  and  even  malevolent,  would  clear  it  up. 
Having  now  stated  my  impression  on  the  law  and 
Ciidcnce,  as  applying  to  the  inipugnanf  s  allegations 
fraud,  and  general  influence,  and  incapacity  of  the 
1,  and  to  the  dit^positions  of  deceased  towards 
>movent  and  impugnant,  I  shall  ailvcrt  to  the  trans- 
ion  of  the  will  in  question,  which  I  think  was  his 
unbiassed  intention.     It   would   appear    from 
lidtnian's  evidence  as  if,  even  shortly  before  Dc- 
ibcr,  1810,  he  had  entertained  sonic  idea  of  ex- 
luding  the  tnipiignant  and  favouring  the  promovcnt, 
rbo  he  told  him  was  the  best  friend  he  ever  had ;  he 
id  not  then  mature  it,  however,  but  the  death  of  his 
lother  and  his  meditated  journey  to  England  called 
into  activity ;  he  then  showed  great  and  sudden 
aas.iety  to  make  his  will;  he  declared  his  intention 
to  O'Brien  of  leaving  aU  his  fortune  to  the  promo- 
and  that  after  his  mother  he  had  no  regard  for 
[uy  relation  ;  and  some  few  days  before  the  wilt  he 
tauklc  sucli  a  declaration  in  the  promovent's  presence, 
I  whom  he  desired  to  prcjKue  one  for  him,  but  thcpro- 
I  movent  appeared  unwilling  from  delicacy  to  do  so, 
declined  it  in  the  witness'  presence  ;    the  de- 
[eeaacd  then  appearn  to  have  applied  to  Mr.  O'Cuunel, 
confidential  counsel,  who  consented  to  draw  it, 
which  was,  as  he  understood,  in  the  promovcut's 
'fiTour,  but  had  not  time  to  sit  down  to  it,  as  the 
Courti  were  sitting,  and  he  was  engaged  in  business ; 
ditcascd,  in  two  days  aAcr  the  first  conversation  with 
O'Brien,    probably   vciwd  at  Mr.  O'Connel's   not 
drawing  it,  seemed  displeased,  and  told  promovent  in 
O'liricu'a  presence,  that  "if  you  do  not  draw  it, and 
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1819.       "anything  happens  to  me  in  my  absence  in  Eng- 

-        -'  "  land,  you  will  have  no  one  to  blame  but  yourself;" 

0*CoNNEL  what  promovent's  answer  was  does  not  appear,  per- 
Butler.  ^^P^  ^'^  S^^^  some  kind  of  consent,  or  deceased  ex- 
pected Mr.  O'Connel  to  do  it,  as  he  appears  to  have 
called  a  second  time,  and  therefore  may  not  have 
employed  O'Brien ;  Mr.  O'Laugblin,  a  barrister, 
deposes  he  had  often  heard  deceased  say  he  would 
give  O'Connel  *'a  chance,"  which  expression  is  af- 
terwards explained  to  mean,  of  his  dying  on  his£ng>- 
lish  journey  after  the  will  was  made ;  and  these  inten- 
tions were  actually  executed  on  the  4th  January, 
1817.  Conroy,  the  clerk  of  O'Connel,  but  who  is 
now  in  Mr.  M'Namara's  service,  and  O'Connel  hav- 
ing differed  about  wages,  called  on  the  deceased  alone 
in  the  parlour,  who  invited  him  to  stay  for  dinner,  as 
he  was  about  to  execute  his  will  before  be  sailed,  and 
wanted  the  witness  to  be  present,  and  only  waited  till 
the  promovent  came  in,  but  the  witness  could  not 
stay  ;  this  was  about  half-past  four,  and  he  says  if  be 
could  he  would  have  staid,  as  the  will  seemed  uppers 
most  in  his  thoughts,  and  he  seemed  anxious  for 
promovent's  return  to  execute  it ;  so  argues  Mr. 
O'Laughlin,  who  had  called  about  four  o'clock.  The 
deceased  told  Mr.  M'Namara  he  was  to  sail  that 
night,  and  this  part  of  tha  conversation  is  material,  for 
it  appears  by  it  that  though  promovent  knew  he  was 
to  go,  he  did  not  then  know  he  was  to  sail  that  night; 
and  then  deceased  said,  "before  I  go  I  will  give  him 
a  chance,  for  I  will  make  my  will  in  his  favour."  Here 
then  is  direct  and  incontrovertible  testimony  of  the 
animus  testandi-,  to  be  immediately  executed,  and  of 
the  precise  object  of  the  testamentary  disposition,  an- 
tecedent to  the  act,  and  supplies  the  place  of  direct 
instructions.  Mr.  O'Laughlin  called  again  about  uxi 
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whil.it  they  were  at  tlniner,  ami  swears  at  each  time  _  '****"• 

to  llie  &anity  and  sobriety  of  the  tleceascfl ;  that  the   - 

nilin^  was  unespfctcU,  appears  further  by  the  dc-    (yC^ftHBL 

•eased  himself  giving'  the  clerk  a  X.5  note,  to  bring 

ihe  itatnp  for  the  power  of  attorney  to  leave  with 

O'Connel,  which  had  not  been  preriously  proposed 

until  late  on  the  4th  January,  and  this  unexpected 

niltng  may  account  not  only  for  the  pronioveut  being 

the  drawer  of  the  will,  a  t^udden  act,  but  the  witnei^es 

being  the  persons  of  the  house  got  at  without  delay, 

»  the  promovent,  who  appears  to  have  returned  home 

Ute,  did  not  expect  his  depai-ture  so  suddenly.     The 

power  of  attorney  was  then  drawn,  and  h  in  proof, 

.empowering  the  promovent  to  receive  rents  in  the 

's  absence,  but  nothing  more,  as  an  artful 

would  have  made  it,  and  was  regularly  wit- 

at  the  desire  of  the  deceased,  who  was  fully 

of  Its  import,  so  that  he  could  not  have  con- 

ived,  in  executing  the  will,  that  he  was  executing 

e  power  of  attorney.  After  a  short  dinner,  at  which 

bottle  of  wine  was  drank  between  the  deceased 

and  promovent,  the  will  was  executed,  and  witnessed 

by  deceased's  servant,  who  aUo  witnessed  the  power 

orattomey,  a  clerk  of  promovent's,  and  a  servant  who 

had  livrtl  tlicre,  who  was  there  by  accident,  and  called 

op  at  deceascil's  desire.      Bergin,  the  first  applied  to, 

■could  not  write,  and  the  same  witnesses  are  not  to  the 

HiHIl  anil  power  of  attorney,  which  shows  the  times  of 

^execution  to  have  been  diflcrent ;  what  passed  before 

and  «l  the  execution  show  the  deceased  to  have  been 

fully  aware  of  what  he  was  about,  and  that  he  was 

making  his  will ;  having  done  this,  he  left  home  at 

■n  early  hour  with  his  servant  and  went  for  Sheridan, 

who  was  to  be  his  travelling  companion,  and  docs  not 

wem  at  all  connected  with  or  chosen  by  the  promo- 
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1819.       vent.  If  the  promovent  was  the  designing  person  he 

. \ '  is  said  to  be,  would  he  have  allowed  the  deceased  to 

O'CoNNtL  go  away  from  his  control  with  a  young  companion 
Bdtlbr.  ^^^  connected  with  him  the  promovent,  and  in  whose 
favour  he  might  have  revoked  the  will.  This  wantof 
caution  in  the  promovent,  and  his  carelessness  and 
want  of  anxiety  to  have  a  will  made,  when  he  wu 
assured  he  was  to  benefit  by  it  to  so  great  an  amoon^ 
are  quite  singular ;  he  must  either  be  a  very  disin- 
terested and  honourable  person,  as  the  settings  seem 
to  show  him  to  be,  or  he  must  have  believed,  as  the 
deceased  himself  did,  that  he  was  in  no  danger  of 
dying  from  illness,  for  the  allegation  that  doctors  said 
he  would  die  if  he  lefl  Ireland  is  wholly  unsupported, 
and  the  deceased's  expressions  to  the  landlord  and  to 
Sheridan  plainly  show  he  expected  shortly  to  retunt 
and  take  his  lodgings,  and  that  the  only  probable 
danger  was  from  the  packet  going  down.  There  is 
strong  evidence  that  the  deceased,  after  he  had  made 
his  will,  ratified  and  approved  of  it,  and  even  after  he 
was  wholly  emancipated  from  any  possible  control  of 
the  promovent ;  he  not  only  stated  to  Sheridan  as 
an  apology  for  being  later  in  calling  on  him  than  ap- 
pointed, that  he  had  been  making  his  will  in  favour 
of  the  promovent,  but  stated  what  he  would  get  by 
it,  £1300  a  year,  a  sum  of  money  in  bank,  and  the 
chance  of  a  law  suit,  all  which  proved  true;  and 
seemed  overjoyed  the  impugnant  was  not  to  get  any- 
thing if  he  went  down  in  the  packet ;  and  he  made 
similar  observations  on  the  passage,  and  stated  also  to 
Sheridim  he  had  rejected  a  proposal  of  Butler's  to 
make  mutual  wills ;  and  on  the  journey  he  asked 
witness's  opinion  of  the  will,  to  which  he  replied,  that 
every  man  was  the  best  judge  of  his  own  actions,  and 
then  it  was  the  deceased  said  he  looked  on  promovent 
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a  brother;  add  aUn  to  all  this,  that  the  deceased  de- 
red  tu  Mr.  Archer  he  had  settled  his  affairs  to  his 
ifaction. 

Now  what  is  the  Impugnant's  evidence  to  rebut  the 

evidence  as  to  the  positive  swearing  of  so  many  disin- 

rrestcd  witnesses?     Simply  this,   that  he  did  not 

ike  any  provision  for  the  son  of  a  lady,  who,  on 

le  4th  January,  was  assured  by  him  lie  would  "  pro- 

ide  for  her  sou,  and  do  something  for  her ;"  but 

tis  assurance  was  not  o(  a  testamentary  provision, 

laps  as  he  contemplated  his  return  at  the  very 

ime  he  meant  a  similar  provision  by  settlement,  as 

ir  bis  natural  sister,  perhajw  he  heard  the  story  af- 

[tcrwanls  of  the  tea-spoons  ;  but  if  true,  in  the  fullest 

Uxtent,  it  is  too  small  a  circumstance  to  have  the 

[weight  contended  for. 

Under  all  the  circumstances  of  this  case  I  see  no 
for  refusing  probate  of  the  will  alledged  by 
promovcnt,  and  shall  decree  for  it. 


1819. 

Tnn.  Trrm. 

O'CONNKI. 

r. 

BOTLKR. 


la  prOTe  the  will  tf 

by  the  MO  ag■illit*pe^ 

to  be  fei»  widow,  bat  m  coavertcl 

arto  a  qaoboa  «(wmntge  <m  ao  excepbcm  taken  tt 

t^i^  ber  title  at  vidoir,  and  to  wHidi  question  the  dm- 

of  tbe  CoQTt  was  confined;  another  son  inter- 

**^,^  rened,  admitted  the  dum  of  the  widow,  and  alledpd 


For  the  widow — J}r.  VatMsour,  and  i>r.  A.  H^ 

milion. 

Contra— Sir  Henrif  Mcred^k,  Bart.,  Dr.  O.  .V<"  f '. 
and  Mr.  E.  Pennefatker, 

For  the  intcrvenienl — Dr.  AlJen. 

Da.  Kadcliff. 
This  suit  is  brought  by  the  promovent,  Joscpli 
Smith,  Ks*!.,  to  prove  tlie  allcdged  will  of  his  father 
Oiri-stopher  Smith,  against  Joanua  Smith,  oiherwiK 
Lcarj',  claiming  to  be  his  father's  widow.  'Hie  pro- 
movent  alledged  tlie  will,  and  the  impugnaot  her  in- 
terest as  vddow,  and  relied  on  intestacy,  lliis  wai 
met  uitli  an  exception,  on  the  ground  that  no  mar* 
riflge  took  place  without  the  promovent  provinj?  hii 
own  iiUcrcHl  ;  to  this  reception  a  replication  was  filed, 
alleclging  thcmaiTiage5pecially,nnd  subseijucutplead- 
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ines  have  been  filed  on  each  side.     As  to  the  ex-       I82I. 
ception  itscH*,  it  has  been  so  ptended  os  to  stop  the     "  •     "^- 

:rits  of  the  will  from   being  now   inquired  into.      Smith 
rhicb  is  unusual,  and  must  cuibarrass  the  Court,  as      ^  ^' 

must  the  party  who  has  so  excepted,  as  it  pre- 
lodctf  bim,  as  well  as  the  impugiiant,  from  deriving 
\y  arf^ument  now  from  the  contents  or  solemn  act 
'execution  of  the  will,  if  really  ^nuiiie,  and  I  trust 
lat  tliis  mode  of  exception  will  not  again  be  resorted 
and  that  the  interests  of  both  will  be  gone  into 
-•i  passtt  in  such  cases ;  taking,  however,  the  plead- 
as  they  Kland,  let  us  see  whether  the  exception 
proved  or  uut,  nnd  whether  the  impugnaiit  was  or 

not  the  wife  of  Christopher  Smith. 
This  is  a  case  in  which  the  evidence  of  reputation 
marriage  is  of  little  weight,  as  the  inipugnant  has 
ledged  herself  to  the  proof  of  an  actual  celebration 
the  presence  of  witnesses  ;  if  reputation  could 
it  is  equally  divided  ;  her  allegation  is.  that  she 
ras  married  to  the  deceased,  Christopher  Smith,  on 
*i*lth  day  of  April,  ISOO,  by  the  Uev.  Mr.  Connel. 
reformed  priest,  at  the  house  or  cottage  of  her  fa- 
ler  Daniel  O'l-cary,  in  the  presence  of  her  fatlier 
id  sister,  and  of  one  Dr.  Dcnner,  a  physician  and 
)ucheur,  then  living  in  Hoscrea,  but  since  dead  ; 
it  WAS  cclchmtcd  in  a  secret  and  clandestine  nian- 
icr,  late  in  the  evening,  under  an  injunction  of  se- 
;  that  »hc  »ooti  afterwards  went  to  live  in  dc- 
l*«  house  in  Uoscrcn,  had  four  daughters  by  him, 
cohabited  with  him  to  his  death  in  imtuinn,  1818. 
The  actual  marriage  is  deposed  to  by  the  clergyman, 
aad  by  the  father  and  sister,  and  the  cohabitation  is 
undisputed,  and  if  those  witnesses  arc  to  be  credited, 
there  is  no  room  for  argument  or  doubt ;  but  their 
lit  i»  impeachetl  by  the  promovcnt,  who,  to  found 
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..  }^]:       8uch  impeachment,  has  gone  into  proof  of  varioos  i 

s 1, -'  cumstauces  ulledged  by  him ;  and  on  the  other 

she,  the  imfiuguaiit,  has  alledged  oiid  produced* 
dencc  to  other  circumstances,  which  she 
supjwrt  the  credit  of  these  persons  and  rcbat  the  I 
relied  on  by  the  promovcnt. 

There  arc  certain  matters  admitted  in  the 
which  lead  to  a  right  understanding  of  the  ei 
It  appears  that  Christopher  Smith  was  a  wealthy  i 
keeper  in  Hoscrea,  where  be  had  risen  to  coosidei 
eminence  ;  that  he  had  been  married,  and  had  byli| 
wife,  who  had  died  long  before  the  29th  April.  1900| 
several  gronii  up  sons,  three  at  least  appear  in 
cause,  Joseph,  the  promovcnt,  M'illiam,  and 
promoveut  being  then  in  the  army  ;  that  di 
waa  then  about  fifty  years  of  age  ;  that  he  had 
in  the  habit  of  illicit  intercourse  with  his  maid 
vants  and  such  like  ;  was  a  man  of  good  plain 
standing,  hut  had  a  considerable  sliare  of  pride, 
bably  arising  from  a  consciousness  of  wealth,  and  I 
be  wa«  able  to  aggrandize  his  family  by  it ;  thal-j 
pugnant  was  in  1800  a  young  girl,  the  daughter! 
Daniel  Leary,  an  inconsiderable  farmer,  and  teiMri 
to  a  Mr.  Spunner,  into  whose  family  the  impuglflj 
had  been  received  by  Mrs.  Spuuner  as  a  servant,  whoi 
between  sixteen  and  seventeen,  and  remained 
some  years ;  there  was  therefore  between  these 
tics  a  great  disparity  of  rank  and  situation,  as 
waaadispurityut' years.  Conccniingsuch  matters thcM 
is  no  controversy,  and  certainly  marriages  bcrtwrd 
parties  so  situated  ore  not  every  day  occurrences,  md 
BO  the  promovcnt  lias  by  his  advocates  relied  on  thi 
improbability  of  a  legal  connection  Wtwecn  the  ptr- 
lies.  The  promovcnt  has  next  produced  c^-idenct  U 
show,  with  n  view  to  render  the  improbabiUtv  itil 


whoi 
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?r,  tliat  after  the  supposed  cercniouy  the  impug-  I82I. 
"rimt  was  early  in  May,  1800,  hired  to  Mr.  Smith  at  -""'.  ^' 
wages  as  a  menial  scrrant,  about  which  there  is  not  Smith 
much  controversy ;  that  for  a  considenible  time,  a3  smith. 
deposed  to  by  Judith  T^ToIey,  she  slept  with  her,  and 
cat  her  meals  in  the  kitchen,  with  the  other  servants 
and  the  old  housekeeper,  and  the  same  Judith  Twoley 
deposes^  that  in  December,  1800,  she  actually  asked 
her  fneadly  advice  how  to  act  between  the  solicita- 
tion of  her  master  to  intrigue  and  a  soldier  to  mari-y, 
to  which  Mrs.  Twoley  replied,  that  she  was  old  enough 
and  able  to  advise  herself,  and  to  do  what  she  liked 
best ;  and  young  Mr.  Spunnerswears  he  heard  her  say, 
when  in  his  mother's  service,  she  would  do  anything 
for  fine  clothes.  Other  witnesses  of  the  promovent 
depOM  that  she  was  not  treated  as  a  wife,  but  always 
li  «  servant  or  liousekeeper ;  that  she  always  behaved 
ti  iucli ;  that  the  deceased,  in  several  conversations 
with  Mr.  Maxwell  and  others,  disclnimed  a  nmrriiige 
with  her,  and  used  to  speak  of  her  us  *'  that  woman," 
and  even  when  instructing  Maxwell  to  draw  a  former 
will  for  him,  he  gave  him  to  uuderstand  she  was  not 
ha  wife,  and  that  the  children  were  illegitimate,  and 
datred  Maxwell  to  describe  the  impugnant  as  Joanna 
Leary ;  this  was  in  1812  ;  that  he  declared  to  Birch 
be  never  would  marry  her,  and  di<l  so  in  an  angry 
loaimcr  ;  and  that  he  made  through  Maxwell  and 
George  and  Alicia  Smith,  a  sounding  proposal  for 
Miss  Aston,  a  country  gentleman's  daughter,  which 
I  he  would  not  from  his  character  have  done  had  he 
Btotttidered  himself  as  married  ;  there  is  some  variance 
as  to  the  time.  Maxwell  says  it  was  in  November, 
ItUK),  I>ut  George  and  Alicia  Smith  say  it  was  in 
April,  1803,  and  that  deceased  was  not  seen  in  public 
witli  the  impugnant.     The  promovent  has  also  ad- 
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*82l.       duccd  evidence  to  show,  that  in  the  deceased**  Uit 
\  illness  tlie  impugnant  lamented  his  not  being  likely 

to  recover  that  he  might  marry  her;  this  ww  b 
August,  1818,  nnd  is  deposed  to  by  Margaret  Coo> 
nor,  her  washcrwonmn  ;  and  also  that  aiter  bU  dealk 
she  told  a  witness  she  had  not  been  married  to  (b 
deceased,  that  he  had  done  everything  for  her  bot 
marry  her;  and  this  witness  is  a  huxter  of  the  name 
of  O'Brien,  who  says  that  the  impugnant  sounded  ber 
to  be  a  witness. 

On  these  circumstances  if  credited,  and  notoo^ 
fradictod  or  explained,  and  considering  the  profesdaa 
of  Connell,  a  couple-beggar,  I  should  l>eanxiouft» 
disbelieve  the  marriage.      But  the  impugnant  Im 
gone  into  a  counter  and  explanatory  case  to  support 
her  three  witnesses.     I  Icr  general  case  isthis  that  the 
deceased  having  formed  an  attnchment  for  her,  and  pro- 
bably tired  of  his  illicit  course  with  others,  and  find- 
ing he  could  get  Iicr  on  no  other  terms,  resolved  te 
form  a  lawful,  but  secret  marriage  with  her;  thotlui 
pride,  and  having  four  grown   up  sons,  ond  heiiif 
afraid  of  the  opinion  and  censure  of  them  and  the 
world,  he  resolved  to  form  it  in  the  most  secret  man- 
ucr  ami  with  secrecy  to  guard  it.     That  such  ifr 
counts  for  the  unwedding-likc  proceedings  in  April, 
1800,  and  for  the  manner  in  wliich  she  came  to  Kj 
house  and  was  at  first  treated  as  concerted  between 
them  ;  and  this  may  even  account  for  her  alledgcif 
conversation  with  Judith  Twoley,  which,   hoirenn 
she  contradicts  altogether.     The  first  circumstance  tp 
support  that  case  is  the  uniform  good  conduct  ud 
fidelity  of  the  impugnant  to  the  deceased  ;  ackno*^ 
ledgcd  by  himself,  deposed  to  by  some,  and  nut  dt*- 
proved  by  any.    The  only  matter  that  looks  oilterviic 
is  the  loose  expression  as  to  fine  clothes,  sworn  lif 
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»ung  Mr.  Spunncr  to  have  been  used  by  bcr  wlicii 
hr'mg  with  his  mother.     Tlie  words  probably  were 
(1,  m  she  went  there  between  Mxtceii  uuil  itevcnteeu 
ira  oM,  but  the  whole  conversation  is  not  given, 
the  words  may  have  b«;en  jestings  and  innocently 
;  and  once  fur  all,  I  nnist  set  my  iUcc  against  the 
Ew  mode  ofalledgiu^  declarations,  that  A.  It.  said 
sod  so,  without  enabling  the  Court  by  the  whole 
ivernUJun  to  judge  of  the  sens;e  in  which  such 
were  used;    and  I  lay  no  weight  tbcrcforc 
tlicni.     Xow,  when  wc  couple  that  conduct  and 
iblc  demeanour  of  hers,  her  irequcnting  the 
irch,  and  her  mode  of  bringiug  up  her  children, 
iwnh  the  conversation  deceased  had  with  Rlr.  tlamil- 
(a),  it  frill  be  seen  whether  it  is  not  to  be  inferred 
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(■)  Tlir  R«r.  Mr.  Hauulun  deposed  u  follows; — "  Some  rime  m 

'traibaat  tight  jrtkn  li«for«  thalimeof  tbe  d^ccawd's  deAtb,  lie,  this 

fttfOMeot,  «bo  wu  th«D  rery  iutiniMe  with  ihc  said  decoascdr  and 

til  la  the  habit  of  t«eing  aiid  viiitiiiu!  him,  and  d«poti«iit  being  co- 

>*flhep*riab  of  KcMcrM,  uid  knowing  th&t  £ud  deee&«i.-d  had 

wcfaildrta  bjr  ihe  impugtiMil,  then  liviug  iu  ttie  bouse  vriLh  liiia. 

Pwd  vliaw  marrufiie  wiUi  him  wu  dauhied  )>v  some  people,  h^  de- 

,  felt  it  bis  duly  to  ftsk  sjjd  dcocued  wlwtLtr  bu  was  really 

'■■rHed  to  unpugn&at  or  oot,  to  which  th«  dectuued  rt>pli«.-d  in  tb« 

*BmI  Kxlemn  nuniMT,  '  she  is  mr  wife  in  the  si^t  of  bnv«i) ;  I  Am 

rhr  VirVf"'*  bofore  God  and  man  ;'  Kliich  repK  oot  mi.>elitig  tlie  ob- 

PJm flfdepoiuat'i  ((aMllon,  whirh  «».«  to  urirtAin  wht-thor  llje  m&r- 

ttmtuiay  bad  Uioo  place  belweer.  the  parlies  or  uot,  deponent 

1  uid  deoataed  w«a  there  a  marriage  ccrcmon]'  perfuroied? 

Fto  •Ueh  ^aeMiQii  deectsod  made  no  repl^,  but  n-]Kiai.'d  Uh  ii«ertioD 

'te(«be  wa«  his  wife  ill  Ihe  iiyht  of  heaven.   D<?]ioiiL-iit  then  »aiii :  'if 

*fM  we  not  married  to  her  ;ou  should  not  cohalut  with  her,  but 

''tmmdamg  that  50D  have  these  fine  children  b;  faer,  if  you  are 

'tMradiMd  lo  cohal>il  with  her.  and  a  morriivge  ceremony  Itas  not 

'MuB  plM«,  you  ahouid  marry  her  in  Du'  fuce  ofthv  Church.'  To 

*  vhUithe  deceased  replied.  *yoa  forget.  Sir.  that  I  am  a  proud  fellow.' 

CpM wfaid) the ooQverulion  on  tha  subject  ceased  at  that  time;  but 

Masd  wraral  limes  afli-rwAnls  expresaed  himKi-lf  in  a  »iin!lar 

'  M  depoMBt,  and  saiUi  that  at  the  time  of  the  cunversaUoil 

:  t«i  daowsed  de«lBrad  to  this  < 
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—  }^  1:      tliat  she  was  a  person  not  to  be  had,  as  the  phnsc  a, 

Trin.  Term.  '  -         ,  , 

- except  on  the  term  of  a  solemn  and  permanent  »• 

gagemeiit.     That  such  conversation  look  place,  the? 
is  no  doubt.  There  is  no  imputation  on  Mr.  Hamiltoi^ 
who  is  Bcler^yniaii,  except  his  zeal  for  the  impugnMl; 
if  he  swore  beyond  the  truth  it  would  have  beco  « 
safe  to  have  made  the  deceased  acknowledge  thesar 
riagc  by  Conncll  in  a  conversation  in  which  no  othir 
was  present ;  indeed  the  promovent's  counsel  feat 
to  coucede  that  the  conversation  was  true,  and  tht 
there  had  been  a  permanent  cngnfronient  of  sane 
kind,  but  tliat  it  extended  only  to  iwrmanent  conoh 
binage  and  a  provision  for  her ;  there  being  then  a 
solemn  engagement  as  premium  pudicUue.     Let  s 
see  whether  the  evidence  of  the  impngnant  shcn  it 
to  be  of  the  nature  allcdged  by  her.     There  is  M 
great  dlffcrcnec  between  the  evidence  of  each  p«tj. 
There  is  evidence  that  not  long  after  her  conia^ 
there  she  superseded  the  old  housekeeper,  got  th* 
keys,  &c.     She  has  produced  witnesses  to  swear  Ait 
she  assumed  the  authority  of  wife,  managed  the  hot»r, 
and  in  private  breakfasted  and  supped,  and  drank  tCM, 
and  even  dined  at  the  table  with  deceased.     That  be 
treated  her  with  affection  and  respect,  and  that  Mi*. 
Cox,  another  of  the  relations,  occasionally  sat  at  tea 
with  her,   is  so  proved  by  the   housekeeper ;   ilm 
even  the  promovcnt  did  so,  and  walked  publicly  b 
Iloscrea  with  her  arm  in  arm ;  that  he  was  faithful  to 
her;  that  he  treated  the  children  with  every  care  aid 
attention,  and  wont  to  great  expense  in  their  educatioo. 
and  behaved  towards  her  and  the  children  in  a  reiy 
equivocal  manner,  which,  added  to  their  respectabli 

**  to  InimgDant  he  miut  uj,  thai  he  would  not  hare  had  her  vfmwj 
"  odier  tvrm*  than  hu  being  her  bosbAod  in  the  aigbl  of  bcsna^  ^ 
"  that  she  hod  bob&Ted  moM  faithfully  towardi  him." 
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luct  and  appearance, 
1  of  Uoscrea  as  to  have  iutcrestctl  them  to  be 
pirtiauui  aud  even  Mr.  Spunner,  who  discredited  the 
marriage,  was  obliged,  as  he  admits,  to  caution  \m 
mother  and  sister  twice  at  least,  they  having  visited 
er,  and  even  oAer  the  Brht  caution  gone  to  her  pew, 
vhich  deceased  had  bought  for  her  and  her  daughters, 
iQ  RoKcrea  chnrcli,  though  tihc  was  Mrs.  Spunuer's 
servant ;  in  fact,  the  deceased's  conduct,  except  before 
Maxwell  and  some  others,  who  he  felt  would  have 
thought  meanly  of  him  for  the  marriage,  was  at  va- 
riance with  his  declarations  to  them  ;  and  liis  invita- 
doa  to  her  to  come  to  him  in  his  last  illness,  and  \m 
acquiescence,  if  not  wish,  to  take  the  sacrament  with 
her,  coupled  with  his  constant  attendance  at  chuKh, 
where  she  aUo  was,  is  strong  to  show  he  or  she  did 
not  consider  her  connection,  though  clandestine,  as 
illicit  and  crimiuul.    It  is  undisputed  tliat  he  went  so 
far  as  to  acquiesce  in  her  being  called  by  his  name. 
The  postmistress  proves  his  calling  at  the  office  occa- 
»ioiuiUy,  and  bringing  impugnant  letters  so  addressed  ; 
u  die  apothecary's  bill  paid  by  him;  there  is  evi- 
dence of  handwriting  of  certain  letters  of  his  own  in 
June.  1813,  calling  her  wife,  and  signed  "affection- 
ate husband;"  there  is  certainly  contradictory  evi- 
dence OS  to  the  writing,  but  considering  the  officer's 
evidence  and  Richardson's,  I  think  the  letters  arc  ge- 
nuine ;  they  arc  not  of  such  great  value  as  to  justify 
bU  the  proof  agaimtt  them,  as  such  expressions  might 
be  used  to  please  her,  though  there  had  been  no 
marriage  at  all.     The  memorandum  about  the  pew, 
if  genuine.  Is  however  more  material,  as  it  must  have 
been  a  private  one  to  give  title  afterwards,  aud  this 
also  1  look  upon  to  be  the  deceased's  writing,  though 
I  have  more  hesitation  about  It;  I  cannot  bring  my- 
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Titfl.  Term.  *clf  to  bclicTC  th»t  the  penon  so  uniformly  wcH  coo- 
ductcd,  under  such  trying  circumstances,  wouU  he 
guilty  of  the  crime  of  forgery,  and  for  so  inconcluiiw 
a  purpose.  I  think  that  the  direction  by  KichardMi, 
infitead  of  the  deceased,  whose  usual  habit  it  wai  t» 
get  others  to  direct,  gives  authority  to  the  letters 
and  bis  testimony  has  not  been  distrusted,  and  tbc 
sheets  must  have  been  origiually  folded  as  do«- 
Does  it  not  add  much  to  the  genuineness  of  the  1k- 
tern  that,  as  very  fairly  iind  candidly  pressed  by  Mr. 
Maxwell,  the  part  of  the  will  found  in  the  deceased'! 
house  has  the  word  "Smith"  interlined  after  the  Chri^ 
tiau  name  of  the  impugnaiit,  as  if  to  du  away  inpn* 
vate  what  he  had  publicly  done.  In  opposition  to  iW 
declarations  of  the  deceased  that  he  was  not  married 
and  would  never  marry  her,  and  the  dcclantians 
made  to  Maxwell,  arc  to  be  placed  the  declarations 
made  by  him  when  solemnly  adjured  upon  the  iJh 
jcct;  those  made  to  Mr.  Hamilton  are  already  o^ 
served  on,  and  amount  to  an  admission  in  substueet 
"  I  nm  her  husband  before  God  and  man  ;  1  coaU 
not  have  had  her  on  other  terms,"  evading  an  admit- 
siou  in  terms.  See  now  the  conversation  with  Jofci 
Smith,  luH,  I  believe,  only  brother,  a  relalioiuhip  aU 
most  always  productive  of  unreserved  conSdcMA 
On  his  direct  examination  he  states,  that  some  yean 
before  the  death  })c  told  biin,  with  the  strictest  injunc* 
tluns  of  secrecy,  he  had  been  married  by  oncConnelt 
he  is  then  cross-examined,  and  reudeni  material  ex- 
pressions otherwise  unaccounted  fur;  the  witness  had 
introduced  the  subject  by  saying,  it  was  a  pity  to  hare 
such  fine  children  by  her,  who  was  amiable  and  well* 
conducted,  h.istards,  and  asked  him  how  he  could  r^ 
roucile  such  conduct  to  his  conscience.  Deceairf* 
reply  was,  "  ihcy  arc  not  bastards"  (where  he  m^ 
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ETC  Stopped  if  he  only  wanted  to  avoid  his  reproaches) : 
"for  I  wasmarried  to  theiriiiothcr  privately  by  one  Con- 
Del,"  at  the  samctiine  sayings  "if  you  speak  of  tins  you 
•nd  I  will  never  spcnk,"  and  added,  she  was  more  sensi- 
ble than  his  first  wifci  in  which  ivituess  agreed.  Now  on 
John  Smith  thcreis no kiudoriu)putation;thc ingenious 
counsel  only  said  he  had  a  hud  memory^  I  think  he 
thould  have  said  he  had  too  good  a  one.  Is  not  this 
■  full  corroboratiou  of  Conncl  and  the  others?  Ano- 
ther circumstance  which  goes  to  the  same  point, 
if  what  is  disclosed  on  the  evidence  of  Catherine 
O'Brien  the  huxtcr,  who  says,  that  the  very  time  the 

pugnant  hud  so  little  thouglit  of  the  present  story 

t  she  infurmed  her  there  was  no  marriage,  Mrs. 
O'Brien  had  heard  the  report  of  the  presence  of  Dr. 
Denncr ;  where  did  she  hear  a  thing  then  not  thought 
of,  according  Co  her  evidence,  and  according  to  others 

ving  no  foundation  in  nature?  I  doubt  her  tefiti- 
y.where  she  says  the  impitgnant  told  her  there  was 
Dot  ft  marriage,  unless  she  meant  a  formal  and  public 
narriage,  not  a  clandestine  one  before  Dr.  Denner, 
fcc. ;  if  it  had  another  meaning,  it  is  quite  improbable 
the  would  have  made  such  a  confession  to  a  low  hux- 
ler,  particularly  after  the  death  of  the  deceased ;  and 
the  mme  is,  I  think,  to  be  said  of  Margaret  Conner 
ibe  washerwoman's  testimony. 

There  is  also  a  piece  of  evidence  that  weighs  much 
with  me  in  considering  the  testimony  of  these  two 
Female  witnesses,  and  also  tends  strongly  to  corrobo- 
rate the  evideuce  ol'  Counel,  i.  e.  the  fact  that  the 
promorent  made  an  offer  of  £100  to  Connel,  through 
the  agency  of  othen  ;  the  promovent,  in  his  personal 
answer,  admits  the  fact  of  such  an  oHf'cr,  which  he 
tap  was  to  induce  Connel  to  tell  the  truth  merely. 
It  appears  that  two  offers  were  made  to  Connel  in  or 
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isai.       about  March,  1817,  the  Bret  through  the  Rcr.  Mr. 
CuTol),  the  son-in-law,  who  deposes  thnt  the  pnni»> 
vent  came  to  him,  aud  told  him  that  the  impugimt 
was  Leagued  with  his  brother  William  in  a  plot  to '» 
jure  him,  by  getting  from  Connel  a  false  certitimr, 
or  procuring  Connel  to  come  forward  to  be  a  «rii> 
ness  to  prove  a  marriage,  and  authorize  vritnev  ti 
offisr  him  £100,  in  order,  as  witness  thinks,  to  prenat 
hi&  coming  forward,  though  he  did  not  expressly  «y 
so,  the  conversation  being  very  general.     Witnm 
went  to  Connel,  who  said  he  had  celebrated  the  nv^ 
riage,  and  would  come  forward  to  prove  it ;  two  dq«^ 
afterwards  witness  told  this  to  promovent,  whocalM 
on  him  to  know  the  result,  and  being  told  it,  said  bt 
did  not  wish  to  prevent  his  coming  forw*ard,  only  if 
he  did  so  to  tell  the  truth,  the  promovent  seeming  to 
be  impressed  with  the  belief  that  no  such  niarri^ 
was  had ;  failing  in  this,  it   nppcars  from  ComuA 
evidence  that  he  was  shortly  afterwards  again  niiiilrf 
through  the  agency  of  one  Wallace^  who  told  hiB  if 
he  would  join  promovent  against  impugnant  he  WiwM 
give  hira  XlOO.  and  his  son-in-law  Carroll  £50, 
tliat  promovent  would  give  him,  Wallace,   back 
money  he  should  so  advance.     Now  what  could 
been  meant  by  telling  the  trtith^  could  it  have 
anything  but  denying  the  marriage  which  proraonai 
asserted,  and  appeared  convinced  was   never  had? 
would  he  have  given  £100  if  Connel  proved  the  oni^ 
riage  ?  and  what  is  this  but  a  direct  attempt  to  bnbt 
Connel,  the  chief  witness  of  the  impugnnnt  ?  thii  M* 
tempt  gives  every  value  to  the  evidence  of  CobmI{ 
is  it  to  be  credited  that  such   a  sum  would 
been  offered  a  low  couple-beggar,   alledgrd  to 
of  infamous  character  and  not  worthy  of  credit  on 
oath,  and  ready  to  tell  a  fabricated  story  ?  I  think  I 
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rather  to  consider  the  testimony  so  attempted  to 
w%rped  as  well-founded,  and  to  look  at  some  of 
it  witnesses  for  the  proraovcnt,  especially  some  of 
lower  ones,  with  strong  suspicion  ;  and  I  cannot 
on  myself  to  say  that  Connel,  and  the  father  and 
iTf  n^Huist  whom  there  is  no  imputation,  were  guilty 
wilful  and  corrupt  perjut)',  and  that  John  Smith, 
brother,  was  »o  ulsu,  and  I  mi^ht  also  tlirow  in 
Rer.  Mr.  Hamilton,  and  that  the  impugnaut  has 
^tlty,  contrary  to  the  tenor  of  her  whole  life, 
forger}'  and  subornation  of  pcijury  ;  on  the  other 
what  the  promovent's  witnesses  say  may  not  all 
(kbe,  and  may»  even  the  soundiug^  as  to  Miss 
r»  marriage,  be  consistent  with  the  case  of  a  se- 
marriage,  which  the  party  was  ashamed  to  cou- 
to  casual  acquaintances,  or  friends  not  nearly 
mccted  with  him  in  blood,  and  he  might  have 
rn  the  proposals  would  have  been,  as  they  were, 
ted. 
There  is  one  witness  in  the  ease  of  whom  it  ispro- 
to  make  special  mention,  lest  it  should  be  thought 
BMOal  observers  that  I  hod  any  doubt  of  his  evi- 
and  that  is  Mr.  Albert  Maxwell,  and  I  must 
IT,  that  I  most  implicitly  believe  all  he  said,  and 
I  thiiik  the  view  1  have  taken  of  the  case  not  at  all  at 
Tsmnce  with  his  testimony,  any  more  than  with  other 
respectable  witnesses  who  were  examined  for  promo- 
Tent.  I  think  that  the  deceased  wished  to  deceive  Mr. 
roll,  of  whom  he  was  In  some  awe,  as  to  the  na- 
of  his  connexion,  and  what  gives  a  colour  to  that 
what  Maxwell  himself  says  that  though  he  was  in 
habit  of  dining,  Sec,  with  deceased,  he  never  saw 
ic  impugnaut  sit  at  the  table,  even  at  tea,  though  it 
fully  proved  that  she  did  so  repeatedly  at  his  house, 

K  2 


lesi. 

Trin.  Ttrm. 

Shith 

p. 
Smith. 


133 


CA»E%    DETERMINED    IN    THE 

u  well  as  at  the  house  be  took  for  her,  and  al  whtdi 
he  spent  most  of  h»  leisure  hours. 

I  shall  noc  go  further  into  the  tninutisof  tbeoKv 
to  do  so  would  occupy  too  Diuch  time  ;  it  is  enoof^ 
to  say,  that  though  the  impugnant's  caie  b  not  Gvc 
fron  susptcioD,  I  cannot  bring  royseir  to  discredit  tk 
witiiMBCJJ  to  the  marriage ;  but  it  is  proper  to  obserrv, 
with  respect  to  the  deceased's  declamtiuiis  on  the  solh 
ject  of  the  marriage,  they  are  not  entitled  to  frreit 
weight,  but  that  between  the  two,  those  in  tts  t^'Kir 
are  more  material,  being  dccloratious  against  the  in- 
terest of  the  parly  making  them. 

I  dkall  decide  for  the  marriage,  and  overrule  tbr 
exception  taken  to  the  interest  of  the  iiopugnant. 


1831. 
Mkh,  Tern. 


MEREDTTH  c.  MAUN3ELU 


The  will  of  William  Aferedyth,  Esq.,  had  bcenl 


ihk  subject  of  a  former  suit,  and  was  established  by  len- 
raraka'hb^  tence.  The  present  suit  was  brought  by  another  bro- 
MitaiMrM  jj,gr^  „in,  i^ad  not  been  bound  by  the  former  sentenR, 
ridi  i4>  do  n,    against  the  representatives  of  Richard  Maunsell,  Em]^ 

tac  whMi  wan  .  ,  ,  ...  _,,        _ 

ntmtdMm,bj  the  residuary  legatee  named  in  it.     The  facts  of  t» 
hmwrnprw.      case  Will  be  fuuud  in  the  judgment. 

VMlad  dnwiai 

TW|ir«r«MU«  j^  late  C.J.).  ^-  ^-  Hnmilton^  and  Dr.  Slock, 
KJtolS'"  Oeorge  Moore, 

HM,ll>*C(Wt 

WU  tkat,  wmAn  ths  SMaU  of  Frauds,  Om  <irh— Bub*  o(  tb*  tMMor,  b;  »m4i 

anrvlji  d)  J  ■>" '  work  ■  rvvoctUUM  cf  ttia  stlL 

The  pfiariplM  of  t^t;  kpptiuUi  to  tocb  ■  mm  co<u>Avr*d  aod  Jiic— il 


For  the  will — Dr.  Huxhe,  (then  Solicitor-GcM- 
I,  late  C.J.).  ^-  ^-  flnmilton,  and  Dr.  Slock, 
Contra — 5ir   Henr^  Meredt/th,    B&rt.,  and  Dr- 
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JUDOMCIfT.  „  \^^l: 

__        ,,  Mich.  Term. 

Dr.  Kadcliff.  .^ ., ■ 

There  was  a  former  sentence  for  the  will  in  this  case  Mkbbdyth 
IS  suitbct\Tcen  some  of  the  next  of  kin  and  the  resi-  miuksbiu 
legatee's  representatives.     This  is  a  new  suit 
one  of  the  broUiers,  and  next  of  kin,  who  was  uot 
party  or  privy  to  the  former  one,  to  set  aside  the 
robate  of  the  will  of  William  Mercdyth,  dated  I7th 
E!l*teiubfr,  I S 1 8.  It  appears  that  the  deceased  died  on 
ly,  the  20th  of  the  same  month,  of  a  typhus 
rrer,  which  became  alarming  on  the  Monday  before; 
died  a  bachelor,  leaving  a  mother,  brother,  and 
le  sister,  Mrs.  Allen.     The  mother  was  promovent 
the  former  suit,  which  was  ruled  against  her  in  No- 
ibor,  1820,  and  which  decree  must  be  taken  to 
iTe  been  well  founded,  as  not  being  appealed  from. 
K  present  suit  Is  brought  forward  on  new  and  ad* 
itional  evidence.     The  will  is  iu)[>eached  now  as  be- 
)re ;  first,  for  mental  incapacity  ;  and  secondly,  it  is 
|»id  to  have  been  rendered  of  no  effect  by  acts  and 
^heelantioDs  of  the  tcsutor  after  he  had  executed  it. 
^As  to  ihe  first,  it  is  quite  unnecessary  for  me  to  repeat 
'     the  reasons  which  before  induced,  and  still  induce  me 
to  say.  that  there  is  uot,  in  my  opinion,  sufHcient  evi- 
dence to  shake  the  will  on  the  score  of  incapacity,  and 
DO  fraud  or  undue  influence  is  pretended.     I  never 
^bet  a  case  so  free  from  either,  or  where  the  conduct 
^of  all  parties  was  so  fair  and  disinterested.    The  only 
I     additional  remark  necessary  is,  that  in  my  opinion, 
LtlM  new  evidence,  especially  of  Collins,  weakens  the 
^■Me  of  incapacity;  for  it  appears  that  the  testator, 
after  he  had  wrote  the  will,  called  up  Colics,  his 

ktnsin,  and  gave  him  the  will  to  deliver  to  Moss,  to 
hom  it  was  directed ;   that  after  he,  Colics,  went 
_down  with  it,  the  deceased  sent  to  him  for  it,  and 
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IBM-       opened  it,  added  s  Wigicy  to  it  snd  resesW  \%  tal 
^^^"^  lent  it  bw*  to  him;  and  that  it  wMthedec««dhilft' 


ll* 


BUasoTT*  self  who  wilt  far  the  dergjinan  to  give  him  the  Si- 
CfiBKfit;  the  new  endence  also  rciDores  all 
a>  to  the  qaestion  of  publication,  by  proof  of 
giring  and  sending  to  CoUes.     I  therefore 
that  ^though  the  testator  may  have  been  irritable 
catpriciotts,  be  was  not  in  that  state  that  the  law 
sufficient  to  create  a  disability,  though  it  w« 
haps,  not  strictly  SQch  a  will  as  he  shonld  have 
But,  steering  clear  of  all  questions  of  rerocatifli, 
would  be  a  measure  too  strong  to  set  aside  a 
instrument  perfect  in  all  its  parts  ou  argumeat 
conjecture. 

We  now  come  to  the  second  point,  via.,  w 
the  will  has  been  revoked  by  any  matters  which 
«equently  occurred.  It  is  chiefly  to  tliisptnnt  the 
evidence  has  been  directed,  so  that  tlic  present  i 
as  to  the  question  of  rerocation  is  quite  a  new 
The  evidence  is  as  follows:  Anne  CoUina,  who 
she  was  his  servant  and  attended  hini  from  the 
states,  that  the  testator,  who  had  been  somcwhit 
rious  ou  Thursday,  chiefly  from  want  of  previow 
slept  the  whole  of  Friday  night,  and  appeared  htW 
and  more  composed  on  the  Saturday  morning  tlus 
he  had  done  on  any  previous  day ;  that  between  car 
and  two  o'clock  he  liecame  quite  rational,  and  caM 
to  her  for  writing  materials,  which  she  refused,  tt^ 
ing  to  him,  ns  the  fact  was  (and  is  proved  by  Leamrf) 
that  the  Doctor  had  blamed  her  before  for  letting  Ina 
write,  and  that  he  had  given  strict  orders  he  ahooM 
be  kept  quiet,  and  this  was  her  only  reason  ;  hetlMi 
Mid  to  her  he  only  wanted  pen  and  ink  for  a  fewB*- 
nutes,  to  which  she  replied,  "  he  hotl  told  her  »  be- 
fore and  had  deceived  her  ;"  that  he  then  said  tobcf., 
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Oh !  Anne,  do  gratify  nic  this  once,  to  let  roe  leave  „.A^^)." 
ly  handwiiting  that  I  die  wiUiout  a  will,"  adding,  -.  ^ 

iC  the  paper  he  had  directed  to  be  sent  to  Alusa  wim  Mbredvth 
rill  vrfaich  he  hail  made  against  or  in  prejudice  of  Maunbslu 
fmmiJy,  and  that  he  had  wronged  his  family,  which 
«  cruel  thing.  Anne  Collins  then  told  him  (it 
not  appear  he  suggested  it)  that  she  would  send 
for  the  will,  and  that  he  might  tear  it,  and  left  his 
)ni  to  inquire  about  it,  but  on  going  down  stairs 
for  the  purpose  she  heard  a  scream  from  tlie  uurse- 
ider  (who  is  since  dead),  and  on  returning  to  the 
found  he,  the  deceased,  had  jumped  out  of  bed 
get  writing  materials  out  of  his  desk,  for  she  had 
Igiven  the  nurse  strict  injunctions  when  she  was  leav- 
ig  the  room  not  to  let  him  have  thera  ;  she  got  him 
ito  bed  again,  and  told  him  again  he  sliould  not  have 
It  would  appear,  that  when  up  at  the  room 
loor  he  had  called  to  his  brother  John,  who  was  be- 
I'low  stairs.  I^onard  swears,  that  hearing  deceased  had 
[iiuDped  out  of  bed,  he  looked  into  his  room,  on  which 
called  him  by  his  name,  and  asked  him  first 
Colles  in  the  house,  and  on  his  replying  in  the 
legative,  told  Leonard  to  call  his  brother  John  ;  in 
it  appears  that  John  had  run  up  with  Leonard, 
rbich  was  when  tlie  deceased  was  in  the  act  of  get- 
into  bed.  Testator,  on  John's  going  in,  called 
lut  several  times  :  "all  t  have  to  say  is,  mind,  John, 
die  without  a  will,"  as  Leonard  and  Collins  say,  or 
I  have  made  no  will,"  as  John  says,  and  said  so 
lestly  three  or  four  times.  It  may  be  that  he  used 
[both  sets  of  words,  they  are  not  substantively  of  such 
ferent  import :  *'  I  die  without  a  will,"  or  "  I  made 
10  will  to  stand."  Anne  Collins  then  told  the  tes- 
)r,  in  order  to  pacify  him :  "  you  have  so  declared 
[before  witnesses  enough."     Leonard  says,  that  John 
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»..  1   i       then  left  the  room  on  deceased  savin;:  to  him  :  "for 

Muh.  Term.     ,        .  _  ,  ,      ,  '      ^   .      . 

' , ■  the  time  I  have  to  remain  let  uic  remain  in  peace, 

Mbbeoytii  for  it  seems  testator  was  not  pleased  with  John  for 
M*uK9Btt.  "'^'^  having  paid  a  hill  for  which  deceased  had  given 
provision,  and  so  used  the  words,  '*all  I  have  to  My 
is,  mind,  John,"  &c.  Leonard  was  not  present,  sod 
did  not  hear  the  testitorrall  for  jwn,  ink,  &c.,  and  be 
also  Icfi:  the  room  soon  after  John  ;  and  in  the  couric 
of  a  very  short  time  indeed,  and  hefore  two  o'dodc, 
a  new  nurse  had  arrived,  as  he  had  taken  a  dislike  to 
the  old  one;  the  new  one's  name  is  Ucbccca  FarreU. 
Collhis  then  says,  that  after  she  had  put  the  deceased 
to  bed,  she  applied  to  Moss,  who  was  in  the  drawing- 
room,  to  fetch  the  will,  telling  him  of  the  deceascd'i 
anxiety  to  get  it ;  Moss  said  he  would  go  for  it,  tt3 
]efl  the  house,  but  did  not  bring  it  to  the  deceased; 
and  she  says,  that  if  he  had  then  brought  it,  decease! 
was  capable  of  revoking  it;  that  she  told  the  dece«seii 
what  she  had  done,  at  which  he  appeared  quite  satit* 
ficd  for  half  an  hour,  when  he  again  mentioned  ibe 
will,  and  was  uneasy  at  not  getting  it ;  she  told  the 
testator  she  had  not  got  it,  but  that  his  dcclaritioai 
were  quite  sufficient ;  and  that  in  some  hours  aftw>- 
wards  he  became  very  weak  in  body,  and  almost  i»* 
sensible.  She  says,  her  assurance  that  his  declaradoiu 
%vere  suflScient  seemed  to  satisfy  him,  but,  at  the  same 
time,  he  ordered  her  to  publish  his  dying  words,  thit 
he  died  without  a  will.  Rebecca  Funell,  wboarnvd 
after  the  scene  with  John,  heard  him  say,  "hchad 
**  wronged  his  own  family  by  making  a  will,  and  wn 
"  sorry  for  it,"  and  heard  him  express  great  tmtm^ 
ness  about  the  will,  and  that  Moss  should  return  it 
and  he  appeared  very  uneasy  at  not  having  the  will  in 
his  possession,  and  that  she  heard  him  sny.  it  wasreiy 
Iiard  be  could  not  get  pen  and  ink,  &c.,  iu  his  own 


COUIIT    OP    PBEROOATIVE. 


137 


r-. 

Maunsbll. 


to  do  his  own  business*   and   timt   he  had       ig^i, 
jnpcd  his  own*  and  waa  sorry  for  it;  this  wat  alrout  ^'ch.  Ttrm, 
hour  after  she  went  tliere,  und  after  the  use  of  the 
ixpre&nous  first  mentioned  by  her.  Collins,  Leonard, 
id  Farrell,  all  think  he  was  sane  nearly  to  the  last, 
so  the  iinpupinnt  In  her  allegation  states  him  to 
Kicliard  MaunAcll's  telling  Collins  she  should 
lot  have  refused  the  pen  and  ink  shows  his  opinion, 
le  penmn  who  throws  a  doubt  on  the  capacity  is 
(ohn  Mercdyth,  though  his  evidence  is,  that  the  tes- 
ilor,  on  the  Satunlay  nioniing,  was  quiet  and  cora- 
and  that  he  heard  that,  when  he  was  quite  in 
kia  senses,  he  called  for  the  pen,  ink,  and  pajwr,  but 
mot  further  answer  to  tlic  intciTogatory.     In  fact, 
could  not  well  do  so,  as  he  was  but  a  very  fcwrai- 
lutes  in  the  room,  when  the  testator  was  getting  into 
and  did  not  sec  him  until  the  Doctor  caine  be- 
rcn  three  and  four  o'clock  ;  he  says  the  doctor  then 
blared    him  incapable   of  disposing  of  his   affairs, 
rhy,  he  does  not  state  expressly;  if  such  declarations 
be  evidence,  as  Doctor  Boyton  is  living,   and 
lid  prove  the  truth  of  thcni,  if  examined  ;  and  it  is 
be   remarked,  that  Dr.  Harvey  swore,  "  that  so 
long  OS  iiealtendetl  him  he  never  showed  in  hispre- 
"wncc  any  symptom  of  weakness  or  derangement  of 
"  mind ;"  and  Church  appears  not  to  except  from  his 
•fbI  capacity  any  day  but  Thursday.     I  cannot, 
the  impugnant,  against  the  allegation  and  opinion 
r»  many  witnesses,  infer  incapacity  on  the  .Satur- 
lAiy  rooming,  from  the  two  circumstances  relied  on, 
udnhicli,  by  the  way,  both  occurred  after  the  at- 
tempt to  revoke,  uaniely, — the  observation  on  taking 
[the  tncdicine  from  John  about  four,  "  you  to  whom  I 
!fcirc  left  the  greater  part  of  my  property"  (what 
^  tltc  meaning  of  this?) — and  from  his  not  seeming 
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—  '®*i'       *o  know  Boyle  Mcredyth,  who  cime  about  fiit ;  bo 

Mich.  Term.  ^  r-.jf  1. 

, f~—^   not  doing  80  mny  nave  onginated  troni  ihc  samewta 

Mkbbdytu  for  rest  that  made  [him  say,  "  for  the  time  I  hiTcts 
Maunsku..  remain  let  me  rcmnin  in  peace."  I  have  thta  ami 
the  new  circumstances  bearing  on  the  point  of  retDf : 
lion,  on  which  evidence  this  remark  naturally  occot% 
in  point  of  fact,  that  the  testator  docs  not  appor  xq 
have  asked  the  Doctors,  or  John,  or  Leonard,  to  re- 
move the  restraint  as  to  writing  materials,  or  to  get 
him  his  will  to  cancel,  and  was  satisfied,  though  a  pro* 
fessional  man,  by  the  woman's  assurance  as  to  ibeir 
directions. 

Now,  let  us  examine  the  law  aa  applicable  c. 
the  facts,  and  the  question,  whether  there  has  he*-- 
any  legal  revocation  of  the  will  published,  nipponRi; 
the  intent,  &c.,  clear.  Since  the  Statute  of  FfukIv 
7  Will.  III.  c.  12,  there  can  be  no  revocation  of  * 
written  will  by  words  spoken  only,  and  it  may  be  Uid 
down  as  the  general  rule,  that  a  written  will  caaonW 
be  altered  or  changed  by  a  will  reduced  to  writing  in 
the  life-time  of  the  testator.  The  argtiment  uied  witk 
great  ingenuity  by  one  of  the  advocates,  that  i  wil 
being  ambulatory  to  the  testator's  death,  and  not  per- 
fected till  then,  his  declared  intent  that  it  should  aot 
operate  as  his  will,  prevents  it  becoming  so,  is  oTm 
force ;  here  the  will  was  once  published,  and  all  ilut 
is  meant  by  its  lieing  ambulatory  and  not  perfected  ii 
that  till  the  death  it  is  capahle  of  revocation,  loj 
other  construction  would  repeal  the  Statute,  and  tltt 
argument  could  only  have  force  when  the  cvidnut 
offered  is  of  antecedent  or  contemporary  declantioa^ 
to  show  that  the  testator  never  intended  hi«  will  ta 
operate,  not  that  it  should  coa.se  to  do  so,  whidi  wovU 
come  round  to  the  question  of  revocation,  which  is  Ae 
real  and  only  one.     I  agree   that  revocations,  lut 
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iCTcly  parol,  remain  as  they  were  before  the  Statute.   „.  '^^j; 

this  priucipte  rest  revocations — first,  by  some  act  ■ — -^ ^' 

le  to  the  will  itself  by  the  testator,  or  by  liis  direc-   Mbbedytb 
ion,  animo  retuwandi,  as  tearing,  &c. — secondly,  re-  Maonieil. 
iiions  by  subsequent  alteration  of  the  testator's 
itc  in  the  property,  in  consequence  of  his  subse- 
|uentact,  as  grants,  recoveries  and  the  like — thirdly, 
ivocalions  by  subsequent  alterations  of  his  circum- 
ices,  from  the  two  last  of  which,  iu  most  instances, 
animtu  reoocandi  is  implied  by  law,  and  in  some 
few  of  which  it  is  required  to  be  proved  ;  none  of 
[these  modes  exist  here  ;  but  a  further  species  is  relied 
namely,  the  prevention  by  any  person  of  an  at- 
ipt  by  the  testator  to  revoke,  which,  if  completed, 
[would  have  been  a  legal  revocation  of  the  wilt.    The 
question  raised  is  not  treated  oi\  as  I  can  find,  by  any 
lish  writer  but  Swinburne,  who  wrote  before  the 
ttute,  and  finding  an  intention  to  alter  the  will  de- 
led to,  1  thought  it  my  duty  to  give  the  case  the 
fullest  consideration,  with  the  able   assistance  I  re- 
ceived, which  has  caused  some  delay,  being*  anxious, 
tf  I  could  by  law,  to  forward  that  intention.    It  has 
been  said  by  Dr,  Stock,  that  the  questicfti  is  for  equity 
kd  not  for  us,  but  1  cannot  find  that  equity  has  ever 
leld  jurisdiction  as  to  questions  of  testacy  of  personal 
\  which  are  for  Courts  of  Probate.    I  must  here 
:lear  the  case  of  one  thing,  which  has  been  laid  as  a 
ground  of  revocation,  that  is,  the  requiring  tlie  will 

thma  MosK.  It  is  not  said  to  have  been  suggested  by 
the  testator  himself,  the  going  for  it  to  Moss  was 
Anne  Collins'  own  doing;  and  so  little  did  the  tes- 
tator rest  on  her  saying  she  would  go  and  get  the 
will,  that  it  was  just  after  she  left  the  room  to  go  that 
he  jumi>cd  from  the  bed  to  get  the  writing  materials 
himself.   He  did  not  intimate  what  he  would  do  with 
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the  will  if  he  had  it»  and  die  very  requisition  to  M«i 
b  proved  by  her  alone ;  no  one  else  even  saw  him  ii 
the  house  on  the  Saturday,  and  the  allcgatiooft  01 
both  sides,  as  to  the  transaction  of  Moss,  are  not  ta? 
smined  to.     It  does  not  appear  whether  he  returord 
to  the  house  or  not,  or  that  he  wa^  after  he  left  the 
drawing-rooni,  asked  for  the  will ;  and  it  is  to  be  ofc-    j 
served,  that  the  great  object  and  intent  of  the  trrtilar 
was  to  leare  some  new  testamentar)'  declaration  in  Ui 
own  handwriting,  the  will  being  so ;  and  that  tianafr 
tion  could  not,  I  think,  be  made  the  ground  of  a 
decree,  though  it  may  be  a  circumstance  of  suspidoa   j 
which  Moss  could  not  be  expected  to  explain,  beitf  \ 
a  witness  for  the  will,  and  being  a  legatee^  without  re- 
leasing.  The  question, therefore,comestoth is,  whetbav 
taking  the  testator  to  have  been  dissadsfied  with  the 
will,  as  excluding  his  family  from  the  residue,  and  tt 
have  called  for  and  sought  to  obtain  writing  matfriA 
to  draw  a  revocation,  the  act  of  prevention  annulled 
the  will  before  published.     It  is  unquestionable  ftit 
the  prevention  did  not  originate  in  fraud,  and  it  istbf 
case  of  the  proraovent,  and  so  proved  by  his  witnesM^ 
Anne  Collins  and  Sylvester  Leonard,  that  itwa-^*^ 
ply  in  obedience  to  the  Doctor's  orders,  and  m  j 
view  to  prevent  an  injury  to  the  patient,  not  to  sent 
the  legatees  in  the  will,  the  preventer  being  dtsi* 
tercsted ;  which  reduces  it  to  the  naked  point,  whcilw 
the  innocent  act  of  a  third  person,  having  no  kind  at 
interwt,  is  to  do  away  the  rights  of  other  pcnaoi 
equally  innureiit  and  not  privy  to  the  act. 

Were  this  will  and  its  circumstances  cognizable  m 
A  Court  of  Equity,  it  appears  to  me  that  no  relirf 
could  be  afforded  to  the  promovcnt  here ;  that  Co«it 
would,  in  the  case  of  the  prevention  of  the  act  of  tw 
testator,  requircit  to  be  asccrtaiued  tliat  the  prcrentioo 
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(nudalcati  auto  thmiiee  the  caseaotfVhitchttrch  „  *^j,- 

_.,.  till-  .-XT  Mich,  Term. 

K  cM!cu{a),  and  the  leading  case  of  Uugiiemn  v.  ^__,_™_- 
/(A),  iu  wliich  the  cases  oi  LuUrell  v.  Lord  Mbbkdttu 
^aUham{c\  somctiutes  cited  as  Dixnii  v.  Olmius^  in4uJi",g|,,^ 
mentioned  and  obscncd  on,  and  also  cited  in 
y.GHiespie{d)^  and  pai-ticularly  the  case  of 
in  V.  Green(e)  ;  and  those  cases  carry  the 
nple  thus  far,  that  though  to  found  such  relief  the 
>bstruction  must  be  fraudulent,  still  it  is  immaterial 
rhethcr  the  fraud  be  that  of  the  interested  party  di- 
:tly,  or  the  third  pereon,  tlirough  whoso  fraudulent 
he  retains  or  acquires  the  beneBt,  fur  equity  lays 
)ld  of  the  conscience  of  the  party,  that  it  is  unjust 
one  man  should  gain  by  the  frnud  of  another,  and 
kt  let  the  hand  that  receives  it  be  ever  so  pure,  yet 
if  it  comes  through  a  polluted  channel  the  obligation 
HpT  restitution  will  follow(y).  I  cannot  find  that  relief 
Bmu  crer  given  on  the  ground  of  accident  or  mts^take, 
Hpi  the  act  of  the  iruiocent  person  mav  he  deemed  to  be. 

I." 


It  is  ably  contended  for,  however,  here,  that  the  Uworuio 
of  this  Court  is  different,  and  that  the  mere  act  couru. 


of  prevention  by  a  third  person,  however  innocent, 

coupled  with  an  intent  to  revoke  in  toio^  annuls  the 

H  previous  instnmicnt,  and  to  this  purpose  Sir  Henry 

■  Wennlyth  originally  cited  the  passage  from  Swin- 


Ibarve ; — a  proposition  which,  with  all  my  anxiety  to 
let  aside  this  will,  I  cannot  bring  myself  to  accede  to. 
The  Roman  Uw,  which  excluded  parol  revocations, 
bu  titles  appUcable  to  these  questions,  taking  fur  its 
W 


(*)  U  V«.  Jun.  27S. 
{d)  II  Vu.  Jun,  63a. 


(•]  S  Brown.  C.  C.  U9. 
(c)  1  Cox,  414|  I  J«c.  fit  Walk.  90. 
(r)  S  Vd.  «26. 

{J^  Sm*1iio  Podmore  r.  Oumamg,  7  Sim.  044.  published  sinc«  tbc  <lo- 
L  Bnry  of  tUcjudgnent,  ud  th«  cues  cited  in  that  cjuc,  p.  649;  the 

trii 
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l^^JL-  ^"*  ^^^  2^^  ^^^  ^**  ^^^  l^igMt,  tit.  6,  and  the  6*1 
of  the  Code,  tit.  34,  which  are  commented  on  bf 
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MEnDYTH  Menochius  and  the  other  writers  referred  to,  nukaig 
Maun'skll.  various  distinctions,  so  many  as  to  puzzle  the  quei> 
tion  ;  and  the  rules  are  in  furtherance  of  the  general 
principle,  that  the  wills  of  testators  ought  to  be  free; 
but  I  think  it  will  be  found  that  the  rule  of  the  RoniiB 
law  and  that  applied  in  equity  is  the  same, — that  tht 
act  of  one  person  cannot  destroy  the  rested  rigbtiof 
another,  not  privy  or  consenting^  where  that  act  b 
untainted  by  fraud ;  and  all  the  writers  seem  to  roe  to 
agree  in  the  principle.  Swinburne  lays  it  down  thus : 
"as  that  testament  is  not  sound  at  the  bcginniii^ 
"  whicli  is  made  by  fear  or  fraud,  so  that  testauMM 
"  which  by  fear  or  fraud  the  testator  cannot  or  dart 
"not  alter,  is  from  thenceforth  iufccted  with  the 
"same  diticose;"  and  then  he  puts  this  case:  **'df 
"  after  the  coming  of  the  notary  and  witnesses^  some 
"  jicrsou  of  intent  and  purpose  to  hinder  the  alte- 
"ration  makes  a  noise,  exclaiming  and  quarrcUing 
"  with  those  who  seek  to  have  the  testament  altcroi 
*'sothatthe  testator  be  thereby  disturbed  and  offended, 
"  and  did  not  alter,  and  soon  after  dies,  this  affects  the 
"  will ;  but  it  is  different  if  the  uoise  or  weeping  be 
"  from  compassion,  and  not  of  purpose  to  hindersucfc 
"  alteration,  which  is  left  to  the  Court  to  ascettaB, 
"  which  should  be  astute,  to  discover  whether  it  be  pa- 
"  licy  or  simplicity  "(a).  Now  what  is  the  end  of  aB 
this,  if  the  effect  be  the  same,  namely,  to  prevent  ik 
revocation  or  alteration,  and  that  alone  suffices  by  law? 
Permit  me  to  put  another  case,  suppose  the  notary 
going  up  to  the  chamber,  and  that  a  third  person,  tiigct 
ajust  debt,  and  not  from  a  motive  of  fraud,  should  carry, 


(a)  Vidt  Swinb.  Put  VII.  Mc.  zriii. 
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Mm  away  by  Brrcst,  and  the  testator  should  die  before  ...^^V,: 
his  libemtion,  this  will  suggest  many  others.  Seethe  _-' 

optnionof  Meuochiu8(u):  "Quartus  est  casus,  qunndo  Mbrbdttb 
"qutscogit  testatorem  ut  alterutu  hitredem  instituet ;   mauhbbll. 
**  tunc  adhuc  ab  lllo  institutoliicreditjis  anfcrtur,  ct  fisco 
applicatur ; — ratio  est,  quia  ub!  *  dolus*  alterius  est 
J**  cauu  imtnediata  acquisition  is,  ei,  cui  acquisitam  fiiit, 

I"*  nooet. Dccimus  tortius  casus  est,  cum  cxtraneus 

'prohtbens  mutari  testameutuni,  eratcuiu  aliis  ha'rcs 
j-**  institutus :  et  illi  hsredcs  nihil  egeruut,  scd  constabat 
I"  lestatorem  in  totum  voluisse  revocare  testamentum; 
'tone  hujus  prohilientis  factum  csieris  noeet,  quia 
"*ejns  'dolus*  (non  factum)  fuit  causa  immcdiata  ac- 
**  qutsitiouis/'  The  prohibition  of  the  father  or  mas- 
[ler  to  revoke,  when  the  son  or  slave  is  /leeres  insti- 
yhtius,  injures  them;  ou  the  coutrary,  tlie  interference 
of  the  husband  tu  prevent  tlte  wife  changing,  that  all 
the  children  may  take  alike,  does  not  operate  to  their 
prejudice,  as  the  "  equalis  conjuuctio  patris  ct  matris 
I  cum  61iis  omtiem  suspicionem  tollit;"  and  after  enu- 
■veniting  various  cases,  he  says  expressly,  that  if  there 
is  no  fraud  there  is  no  disability :  "  dcclarantur  relati 
"casus,  ut  non  procedant  qiiando  prohibitio  aut  iinpe- 
**  dimCDtum  sine  dolo  adhibita,  nam  ut  locus  sit  relatis 
"pcenis  ob  prohibition  em,  vel  doluin,  ilia  dolo  dcbeut 
"ate  »dhibita"(6)-  It  is  argued  that  the  word  j3«a?ni« 
ihowB  the  passage  refers  only  to  the  punishment  of  the 
inpeder  himself,  but  that  is  not  so,  as  the  word  paena 
it&rred  before  to  the  confiscation,  on  the  ground 
tbt  the  fraud  disabled  the  ktsres  institutus  to  sue  for 
tbe  property,  which  waa  one  of  the  civil  paius  of 
wltidi  Menochiuji  chiefly  treats,  having  disposed  of 
the  jKPna  criiniiuilis  at  6rst  in  a  few  words.     Sec  the 


(•)  D«  Atbtr.  jikL  om-  303.     (ft)  Vide  Nos.  from  14  to2a  incluaire. 
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M'^k^Tgrm  opinions  of  Other  writers,  and  first  of  We8enbeciu8(a): 

■ 1 '  "  vel  impedimento  dole  malo  est,  quo  minus  testa- 

Meredyth  it  mentum  fiat,  aut  mutetur ;  aut  contra^qui  testatorem 
Maunsbll.  "  cogit  testamentum  facere ;  merito  D.  Adrianus  con- 
**  stituit  denegari  ei  debere  actiones,  denegatisqoe 
"  actionibus  fisco  locum  fore,  in  parte  videlicet  delin- 
"quentis."  Heineccius  on  the  same  law(6):  "pro- 
hibendo  dolo  malo ;"  and  Huberi  Prselecttones(c). 
There  are  various  distinctions  made  as  to  the  act  being 
done  by  interested  persons  and  those  having  no  inte- 
rest;  the  difference  I  take  to  be,  that  in  the  first  case 
the  law  raises  a  presumption  of  fraud,  in  the  other, 
some  proof  must  be  made  of  it ;  and  the  cases  neces- 
sary to  be  specially  discussed  are  those  where  the  pro- 
hibiter  was  interested  jointly  with  others,  how  far 
his  acts  should  affect  them,  and  whether  he  was  to  be 
considered  as  a  third  person  as  to  them;  and  when  the 
prohibitcr  was  quasi  interested,  standing  in  some  re- 
lation to  the  hceres  constitutus,  so  as  to  conclude  his 
intervention  to  be  fraudulent;  but  when  the  interfe- 
rence was  proved  to  be  innocent  and  without  fraud, 
as  in  case  of  exclusion  of  the  next  of  kin  from  a  sick 
chamber,  when  the  testator  was  asleep,  to  avoid  dis- 
turbance, such  act  of  a  disinterested  person  could  not 
prejudice  vested  rights. 

It  is  said  that,  taking  the  prevention  here  as  by  ac- 
cident, and  as  not  of  purpose,  to  defeat  the  right  of 
willing,  still  that  relief  should  be  given ;  but  I  cannot 
find  that  the  accidental  prevention  of  completing  an 
act  of  willing  has  been  of  avail,  unless  when  the  tes- 
tator has  made  an  instrument  in  part,  showing  on  the 
face  of  it  that  more  was  contemplated,  as  in  wills 

(d)  In  Pandect,  lib.  xxiz.  tit.  vi.     (t)  Idem,  sec.  cxiii. 
(c)  Idem. 


fMtestcd,  wltlv  clauses  of  attestation,  or  the  like.  „.  lf*i." 
There  the  accident  or  sui-prisc  accounts  for  tlie  nou-  --^-!,-_^ 
completion,  and  prevents  its  being  attributed  to  MsBRnvTM 
chimge  of  intention;  it  rebuts  the  presumption  of  maunsblu 
such  intended  chan;^  ;  but  it  has  not  tlie  effect  of 
inserting  in  the  instrument  the  further  matter  he  may 
liavc  intended  to  add,  tliougli  full  evidence  should  bo 
given  of  it,  which  may  explain  the  case  cited  in  Ro- 
berta ou  Wills,  and  rather  misunderstood  by  him. 
"  When  a  man  revoked  his  will  by  parol,  which  was 
"  then  lawful,  and  said  he  would  alter  it  when  he 
**  came  to  such  a  place,  thougli  he  died  before  that, 
"  yet  the  parol  revocation,  which  would  have  been 
**  alwnys  good,  were  not  the  further  act  contemplated, 
**  was  held  sufficient,  the  further  act  contemplated 
"  being  prevented  by  the  act  of  God."  As  to  the 
case  of  IVells  v,  fVilson,  cited  in  Shepherd  v.  Shep- 
herd{a)j  and  in  Johnston  v.  Jokjiston(b),  that  has 
nothing  to  do  ivith  this  question,  as  the  force  of  evi- 
Bdence  of  the  intention  then,  and  its  being  prevented 
"by  accident  from  being  duly  carried  into  execution, 
was  only  used  as  shewing  the  avimus  revocandi^  to 
^ffive  effect  and  force  to  the  presumption  to  be  raised 
llrom  the  alteration  of  the  testator's  circumstances  by 
the  birth  of  an  only  child  after  his  will  was  made, 
and  so  it  appears  from  the  report  of  the  case  in  JoAn- 
*/on  \,  Johnston, 

I  cannot,  I  think,  avoid  deciding  for  the  will. 
This  \s  an  important  question  in  either  view.  It  is 
important  that  wills  should  be  free  ;  and  also  that 
rested  rights  should  not  be  disturbed  on  objection- 
^ablc  eridenpc,  and  without  any  default  of  the  party. 


(•)  T.  R.  49. 


(ft)  phiii.  45. 
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EUE  •.  ELSE. 


iatti«abBue«      Tliis  was  a  qiicstion  of  right  to  sdtninistntioB 
IrUmn  of  ih«  the  goods  of  an  intestate,  depending  on  the  le^ti 
■^^^^|^^^^_    of  his  only  surviving  daughter,  the  ciairiageof  "har 
S'thTS'""  P^'^^ts  was  questioned  by  the  brother  of  the 
ud  pwtu       ceased. 

For  the  marriage — Sir  Henry  Meredjfth,  Bait 
Contra^Dr.  Siock. 


Judgment. 

Dr.  Radcliff. 
The  citation  in  this  case  was  to  rcmoTe  a  caiYdi 


lo  prCfUDM 

■«>fairtlc 


tha  bnbud 
awl  «f  iticfMrtj 

•ttlJnf  ft  up. 
tb«  (^uft  d«' 
cr««ilfor  Biiur- 
rkg«.  on  «tI' 
dmm  a(  colis- 
MtAtinn  u  nun 
and  wffv,  g«a*> 
nlnpBtaUon, 

!?StS^  William  Samuel  Else,  the  nephew  of  Captain  El«, 
tbrn  twine  no  deceased.  The  caveator  disappeared;  and  WiUiaa 
Else,  the  brother,  appeared.  In  January,  lB25,tk 
deceased  died,  possessctl  of  an  interest  in  an  ironoKM* 
gcry  establishment  in  Kennedy 's-tanc,  wherein  Eba 
iSmith  was  a  partner.  The  deceased  was  a  widowo^ 
as  his  marriage  with  his  last  reputed  wife  is  not  qtus* 
tioncd,  his  first  alledged  marriage  with  Anne  Smitli 
being  alone  disputed  ;  and  the  only  question  now  b» 
whether  the  promovcnt  be  his  tegitivtaie  dnughicc^ 
and  of  his  nearest  of  kin.  If  she  be  so,  she 
have  sentence,  as  intestacy  b  admitted.  If  the 
not,  and  that  deceased  left  no  lawful  issue,  tbc  ii 
pugnnnt  must  succeed. 

These  facts  are  admitted  ; — that  the  deceased 
in  1796,  and  before,  and  to  1802,  a  captain  in 
Suffolk  Fenciblcs,   and  was  in  1795,  1796,  and 
of  I797»  quartered  with  his  regiment  In  Jersey, and  ii 
179B  removed  to  Ireland;  tliat  when  in  Jersey  he 
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Lone  Smith,  the  widow  of  Smith,  an  owner  of  pri- 
;n,  and  that  she  had  a  considerable  property ; 
It  she  had  two  children  by  Smith,  Elso  and  Cliarles 
lith,  who  by  our  hiw  would  he  entitled  to  shares  of 
icir  father's  assets ;  and  that  part  of  this  property 
in  the  bands,  6rst,  of  Dr.  Hanlcy,  now  dead,  and 
tt  of  iSfr.  Journeaux,  anotarj'  and  solicitor  in  Jer- 
f,  as  guardians ;  that  neither  Mrs.  Smith  nor  Captain 
were  natives  of  Jersey  i  that  they  in  1796  and 
pards,  to  her  death  in  the  year  181  J,  except  the 
le  from  when  his  regiment  left  Jersey  until  she  foU 
1,  continually  cohabited  as  if  man  and  wife,  aiul 
?re  admitted  and  vtsitcil  as  such  by  most  respectable 
mtlemeu  and  tradesmen,  and  their  wives,  both  in  dif- 
It  quarters  in  Ireland  and  in  Dublin ;  that  tlicy 
four  children,  two  sons,  both  dead,  of  whom  Sa- 
il,  the  eldest,  survived,  and  he  and  his  brother 
1  in  Jersey,  and  two  daughters,  Anne  and 
;th,  the  promovent.  Kut  the  lawfulness  of  that 
lexion  U  impeached,  and  it  is  alledged  that  she 
hiB  concubine  merely ;  and  in  support  of  that  al- 
tion,  there  have  been  examined  three  witnesses ; 
)bert  Davey,  a  surgeon,  aged  about  30,  William 
irey,  a  clerk  to  an  English  solicitor,  aged  about  29, 
id  Mr.  Jonah  Lowe  of  Suffolk-street,  Dublin  ;  none 
these  are  impeached  in  their  competency  or  credit. 
'^Uliam  Davey  first  knew  deceased  in  1812,  after  the 
of  Anno  Else  ;  he  became  a  connexion  of 
fiunily  by  marrying  after  Anne  Else's  death  one 
the  impugnant's  daughterK,  or  his  mdy  daughter; 
says  he  heard  and  believes  the  children  were  ille- 
itc,  and  proc-ecds  to  show  how  he  was  informed. 
firM  source  of  his  informmion  is  not  evidence, 
?ing  hearsay  of  heanay,  viz.  that  his  late  mother  told 
kim  «he  heard  so  from  Mr*.  Bott,  the  sister  of  the  de- 

l2 
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ceased.  HU  noxtMurcc.  that  itnpnf^ant  anil  his  wift 
told  him  80,  is  not  evidence.     The  third  may  bt  «"- 
(lence, — that  Mrs.  Bott  told  him  so  aticr  his  Ina^^ug^ 
aiid  that  their  mother  never  had  married  deceased;  thn 
was  on  the  occafiion  of  deceased's  neglect  of  hid  el<]   - 
son,  Samuel  Else,  who,  he  says,  was  left  depenck; ; 
on   Mrs.   Bott'a  bounty,  of  which  Mr*.   Bott  cxm- 
plained  ;  aud  he  says,  that  Samuel  himself  iD«niiMf4 
to  him  that  his  father  luid  mother  had  not  been  mar- 
ried ;  and  he  said  that  dt^ceased  ut»ed  hitn  so  ill  **fv 
want  of  the  ceremony,"  pointing  to  one  of  his  £&■ 
gcrs.    Mrs.  Bott  died  in  l^lfi.  and  the  witneaai 
him&elf  only  'J<J.      Robert  Davey  knew  the  deceMd^ 
from  in  or  about  IRIO  (it  does  not  appear  whctlur 
this  witness  is  a  brother  of  William  Davey  or  oot)i| 
his  evidence  is  of  hearsay  and  belief  alone  of  no  nun' 
riage,  and  that  so  the  reputation  was  alwa>-^ ;  aoi] 
derived  from  the  same  source;  aud  he  speaks  of  I 
late  mother's  hearsay,  &c.,  from  Mrs.  Bott  after  A 
death,  to  the  same  effect,  except  that  he  did  nol> 
verse  as  the  otheni  did  with  Samuel,  the  »on ;  be 
it  was  the  settled  reputation  in   deceased's 
Now  as  to  the  third  witness,  Jonah  I^wc,  he  kr 
the  deceased   from    I79<3;  Mrs.   Bott  told  him   Sa- 
muel was  illegitimate,  and  that  her  brother  was  Dot 
married  to  Anne  Smith  before  Samuel's  birth;  bi» 
general  imprC!%ston  at  the  time  was,  that  Mrs.  Boa'l 
declaration  went  so  far  as  to  affect  the  legitimacy 
proinoveut  and  her  sister,  but  they  were  not 
named  or  particularized  by  her.   About  a  year  befora] 
her  death  (i.  e.  1B15)  he  had  a  conversation  widiberj 
in  consequence  of  a  letter  from  deceased  in 
to  one  of  witness,  asking  ni»ititenance  for  .SaniBcl*| 
which  coutained  ambiguous  expressions  as  to  SaDincTs^ 
claims  on  deceased ;  witness  asked  Mrs.  Butt  to  ex- 
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plain,  which  she  did  by  solemnly  telling  him  that  S&- 
tnucl  wfis  illegitimate,  whicli  led  witness  to  think  they 
were  all  illegitimate.    Uccciiscd  treated  Samuel  with 

Ibnital  indirf'crcncc  and  neglect ;  the  deceased  gave 
witness  to  understand  he  was  not  Iwuud  to  provide 
for  him/he  being  iilegltimatc.  The  eleventh  article 
(>leads,  in  January,  1S25,  a  conversation  in  London 
with  the  proiiiovent,  then  on  her  nay  to  Ireland  from 
^B  country  part  ut  England,  being  at  the  time  afHicted 
^^t  her  father's  death  ;  witiies.s  then  gave  her  a  letter  of 
mtruduetion  to  his  family  near  Dublin  ;  witness  went 
iCo  a  room  alone  with  her,  and  asked  her  if  she  had  not 
keard  her  father  and  mother  were  never  married  ; 
lis  he  did,  lest  otherwise  such  a  report  reaching  her 
her  arrival  in  Ireland  might,  by  its  suddenness,  ad<l 
much  to  her  distress  of  mind ;  she  at  first  denied 
iring  heard  sueh  a  report,  but,  on  being  pressed  hy 
•Sf  said  she  had  heard  it  said  her  father  and  mother 
not  married  at  the  time  of  her  brother's^  birth, 
of  her  sister's,  but  that  she  had  also  heard  that 
afterwards,  and  before  proraovent's  birth,  they  had 
ibeen  married  ;  from  which  witness  was  induced  to 
id  his  preconceived  opinion  as  to  all  being  illc- 
imate.  The  above  testimony,  in  fact,  resolves 
If  simply  into  evidence  by  the  two  Davcys  of  the 
lions  of  Mrs.  Butt,  as  to  no  marriage  at  any 
.,  and  of  the  conclusion  drawn  by  one  of  them 
certain  expressions  of  -Samuel  of  his  illegiti- 
cy  i  and  by  Lowe  of  the  declarations  of  Mrs.  Qotb 
to  Samuel's  illegitimacy  ;  hts  eoucluMOU  from  cx- 
pTOions  of  deceased's  that  he  was  so;  and,  lastly, 
promovent's  telling  Lowe  she  had  beard  it  said  that 
her  father  and  mother  were  not  married  before  her 
(bter's  or  Samuel's  birth,  but  that  they  were  afterwards 
ricd  before  the  promoveiit's  birth;  for  as  to  repu- 
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1827.       tation  in  the  family,  there  was  no  familv  but  ini|Htg- 
_  nant  and  Mrs.  Bott,  who  are  all  interested.     The  ge- 

Ei^B  neral  rule  is,  chathearsay)snoCtobeadmitted,bultbeR 
EuB.  ^^^  exceptions  to  the  rule ;  one  is  in  a  caae  of  pedigree, 
from  the  difficulty  of  having  direct  evtdcDcc  in  sudi 
cases  alter  the  deaths  of  parties ;  but  even  in  that 
casi',  the  declamtioun  must  be  by  pcnoas  not  mI} 
likely  to  be  best  conusant  of  tbe  right,  ss  being  rao- 
necteil  with  the  family,  but  by  persons  having  ^ipa- 
reutly  no  temptation  to  misrepresent  the  factMftt  am 
being  in  a  situation  to  be  induenced  or  fauwed.  On 
this  ground  declarations  made  post  /idem  naSam  an 
not  received.  Now  in  thb  case  tlie  dectamtions  af 
Mrs.  Rott,  if  made  irith  reference  to  all  the  mm, 
and  afler  the  death  of  Mre.  Else,  ironld  stand  in  a 
different  view  from  decloratiiMU  respecting  the  tcp* 
timacy  of  Samuel,  the  eldest  son,  only  admitting  the 
legitimacy  of  the  rest.  In  the  latter,  she  might  have 
no  bias ;  in  the  former,  she  naturally  might,  as  dain* 
ing  in  such  case  to  be  one  ofthenearest  of  kin  equally 
%vith  the  impugnant  in  case  of  intestacy  ;  and  it  doci 
not  appear  ttiat  the  deceased's  attention  was  ever 
called  to  such  a  reputation  in  tike  family  ao  at  to 
induce  him  to  make  a  wilL 
''V^  **  But  taking  it  that  &  prima  Jade  case  k  nnde  by 
the  impugnant,  the  brother,  let  us  sec  how  it  b  bhL 
There  b  no  occasion  here  to  prove  the  fact  of  wmt- 
riage  directly  by  persitns  present^  it  may  be  proved,* 
m  other  Courts,  by  circumstances  inducing  a  cooda- 
sion  of  the  facts,  and  in  many  cases  even  the  ocamt 
connexion  of  parent  and  child  is  not  pruveable  after  Av 
parent's  death  by  direct  evidence  ;  but  here  a  bwfol 
marriage  mu>t  appear  tf  eiiidence  be  adduced  ^aiHt  i 
the  legality ;  but  if  the  fact  of  marriage  be  ooor 
proved  directly  or  by  circumstances,  its  Uwfulnea»  » 
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proumod,  and  it  lie«  on  the  opponent  to  prove  the 
illegality,  as  being  contrary  to  the  lex  loci,  or  other- 
wbe,  so  that  here  if  thetuarriage  was  tn  Jersey,  I  must 
ttke  it  to  be  according  to  the  laws  of  Jersey,  "  semper 
prtesuinitw  pro  inatrimonio"  The  case  of  Steadman 
V.  PotceU{a)  is  an  authority  for  buth  these  positions ; 
thL-re  there  was  a  prcviuus  illicit  connexion,  and  Mrs. 
Powell  had  made  a  will  as  a  spinster  long  after  the 
uairiagc  alledgcd,  hut  administration  as  to  an  intes- 
tate was  granted  to  Powell  as  husband,  merely  on 
proof  of  the  fact  by  circumstJinees ;  and  Sir  John 
Nichol  even  intimates  the  probability  tliat,  under  the 
circumstances  there,  the  transaction  being  so  stalCt  from 
the  mere  assertion  of  the  parties  that  they  were  mar- 
vrith  a  contemporary  rumour,  the  Court  might 
fer  a  marriage.  Now  let  us  see  whether  there  are 
sufficient  grounds  in  this  case  to  infer  a  marriage  be- 
fore the  promovent's  birth,  for  it  is  not  the  question 
wlicthcr  there  was  one  before  the  birth  of  the  other 
children.  Here,  as  in  Stuadntan  v. PoweU^thc  absence 
of  direct  and  strict  proof  is  accounted  for  by  the  con- 
joint circumstances  of  the  allcdgcd  time  and  place  of 
^inarrUge,  *.  e.  in  179^,  in  Jersey;  another  enusc  is* 
ihst  those  parties  were  nut  natives  of  Jersey,  and  so 
were  ignorant  of  the  mode  of  authenticating  the  ecre- 
Moaf ;  and  it  is  in  evidence  that  great  laxity  prevailed 
as  to  direction  of  licenses  to  any  parish,  and  of  non- 
ivgistry,  imless  registry  was  required  ;  there  is  also 
povitire  evidence  that  the  baggage  of  the  regiment 
was  taken  in  Ireland  in  1T9B,  and  that  the  deceased 
then  complained  of  the  loss  of  material  and  valuable 
papers  and  property.  There  are  then  these  circum- 
iKlMnecn,  first,  and  the  most  material,  uniform  cohabi- 


(a)  1  Add.  66. 
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ts6oD  as  btubotMl  and  H-ife,  and  tlieir  iul<lreMD|;  mk  i 
Mknowledgu^  each  other  always  in  societr  as  suckvl 
recognitiag  the  diUdren  as  thcir's  and  educating  thCBj 
■B  soch.  and  introducing  them  to  the  world  as ' 
legitimate  ofl^iring,  and  the  like.  Those,  in  the 
sence  of  suspicion  of  fraud,  as  here*  are  agaiml 
circumstances  being  acted  with  a  \'icw  to  dnxii 
particularly  as  being  easy  of  detection,  being 
and  public.  'Hic  first  thing  then  to  look  for  is* 
motive  there  could  be  for  such  a  fraud  un  society 
continued  deceit ;  here  1  cannot  Hnd  any,  for  there* 
no  |»ecuniary  advantage,  as  they  were  always  ooi 
best  terms ;  her  raoncv  was  a:*  easily,  if  not  more  ( 
got  at  in  her  own  name ;  there  was  notliing  to 
vent  a  marriage ;  no  parents  or  retatiTet  ref 
consent;  the  parties  free  and  of  age;  no  di^Mrityi 
rank  or  birth,  on  the  contrary,  every  motive  to  ai 
riage  in  Jersey,  at  least  on  the  mairi;  part,  and 
tion  on  her's ;  he  an  officer  in  not  tlic  line  but  a  fioKl 
cible  regiment,  having  nothing  but  his  pay,  which  bj^ 
the  very  constitution  of  a  fcnciblc  rcgiineut  could 
but  a  temporury  provision,  and  the  commission 
not  be  sold ;  she  a  rich  widow,  her  former  busl 
having  made  several  thousand  pounds  by  privateen 
he  also  having  been  a  native ;  her  character  for 
and  propriety  in  her  first  husband's  life-time  has 
proved  by  the  Jersey  witnesses,  one  of  whom  it  guw] 
dinn  to  her  two  children  hy  Smith,  and  another 
ofticcr  in  the  regiment,  and  now  a  merchant  in  Jcncy; 
she  was  not  likely  to  disgrace  those  children  by 
illicit  connexion  with  one  whose  interest  and  indiia- 
tion  prompted  him  to  seek  the  ceremony.  If  she  pit- 
ffrred  illicit  intercourse,  it  must  have  been  from  tke 
sheer  love  ofvit-c,  like  some  nrthe  women  deacriW 
by  Po|>c  and  Rousseau.     Nor  ih  her  character  to  be 
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taken  merely  from  tlic  Jersey  witnesses,  there  is  not       '®^- 

«  breath  of  suspicion,  of  even  levity  in  the  regiment,  _^ 

or  in  this  city,  ant)  she  is  (IcHcribct)  as  n  religiouH  and        Eub 

wcmplary  woman  by  the  whole  of  the  Strickland  fa-       g^g_ 

mily,  and  others  of  respectability.  Surgeon  Wright, 

Mr^.  Tracy,  sisrter-in-law  of  Elso  Smith*  her  (Mrs. 

Else's)  son  by  the  first  marriage.  Mrs.  .Strickland,  a 

hdy  of  high  character,  had  stood  sponsor  to  Edward 

Klsr,  who  was  baptized  as  legitimate  children  usually 

are ;  she  was  visited  in  quaiters  always  as  his  wife  by 

countF)'  gentlemen  and  their  wives,  and  his  brother 

olHcers  and  their  wives  ;  rcsidenters  do  not  usually  so 

riiit  without  having  reasonable  assurances  of  marriage. 

The  officers  or  their  wives  had  no  doubt  or  suspicion  ; 

Mrs.  Strickland  was  introduced  by  her  brother  Cap- 

Uin  Stanley  of  the  artiller)*,  and  his  wife.  Tt  is  n  mat- 

of  weight  that  Alderman  Le  Measurier,  of  the 

t  Jersey  house,  who  was  t!ie  correspondent  of 

ith,  continued,  after  the  connexion  with  Else,  to 

>nd  with  and  visit  theiu,  and  was  the  channel 

ougli  which  Else  received  money  of  Smith's  assets. 

18CK),  Mrs.  Dottf  the  sister  of  Caj>tain  Else,  came 

England  to  live  with  them  at  Carrick-oii<.Shan- 

■nd  did  so  to  her  mnrriago,  and  she  married  out 

their  house.   She  was  a  wuman  of  religious  hnhits 

exemplary  character  ;  she  must  have  been  able  to 

rtain  whether  there  was  a  marriage  or  not.  Would 

woman  of  her  description  have  been  the  inmate  of 

hoove  where  such  a  connexion  existed?     There  is 

evidence  that  the  impugnant,  the  brother  of  Mrs. 

Bolt,  remonstrated  against  her  act;  he  was  able  to 

capfMirt  her,  and  should  have  done  so  in  his  house  in 

LontloD  nther  than  let  her  so  disgrace  herself,  but, 

iaBtowl  of  that,  we  find  him  incontestibly  living  in  the 

with  her  on  his  visit  in  Dublin  ;  he  went  into 
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1827.  dinner  companies  and  parties  openly  with  her,  calkd 
>_  \  ,  '  her  "  sister,"  and  treated  her  with  the  respect  and 
Else  attention  due  to  his  brother's  wife ;  this  is  proved  hj 
Eui.  ^^^'  Strickland,  Mr.  Whitestone,  and  otherwise,  and 
not  denied  even  at  the  bar,  though  he  now  brands  ha 
as  a  concubine,  but  alledges  no  miacondact,  After 
Mrs.  Bott's  marriage,  which  was  unfortunate,  ^e  ac- 
cepted assistance  from  this  lady,  when  others  and 
even  her  brother  deserted  her,  and  whilst  Mrs.  Bott 
lived  at  Mrs.  Coyne's  as  a  boarder  about  a  year,  she 
treated  the  two  girls  then  at  school  there  (for  two 
years)  as,  and  called  them  her  nieces,  and  bestowed 
every  praise  upon  their  mother,  and  did  the  same 
after  she  died.  After  the  regiment  was  disbanded  in 
1802,  they  came  to  settle  in  Dublin  iu  Kennedy's* 
lane,  the  stock  of  which  he  paid  for  with  £7000  of 
her  money,  drawn  in  a  great  degree  through  Le  Met- 
surier.  Had  there  been  suspicion  that  was  the  oppof 
tunity  for  those  who  knew  her,  keeping  her  carriige 
as  a  captain's  wife,  to  have  dropped  her  acquaintance^ 
but  they  became  more  assiduous  in  associating  widi 
her  and  her  family,  and  even  the  impugnant  and  Le 
Measurier  did  so. 

We  have  uniform  declarations  of  marriage;  itisin 
evidence  that  Captain  Else  always  spoke  of  her  as  hb 
wife,  and  used  to  delay  matters  of  moment  till,  like 
other  good  and  prudent  husbands,  he  consulted  his 
wife.  Surgeon  Wright,  the  medical  friend,  deposes, 
he  told  him  he  bought  the  office  of  paymaster,  andlua 
property  in  Kennedy's-Iaue,  with  money  he  got  with 
his  wife,  and  told  him  of  his  marriage  in  Jersey,  and 
that  her  good  property  was  his  chief  inducement,  as 
he  had  but  little  means  of  his  own ;  and  to  Mrs.  Tracy 
he  gave  as  one  of  his  motives,  her  personal  beauty ; 
he  could  not  confess  to  a  lady  the  mercenary  induce- 
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Jlr.  AVilliam  Strickland  deposes,  and  in  which       ^827. 
lly  corroborate<l  by  his  brother  and  wife,   - 


eceased  repeatedly  menlioned  to  him  his  mar- 
[^  with  Anne,  ami  uf  its  having  taken  place  in 
bey,  where  the  Suffolk  Fencibles  were  quartered 
bve  coming  to  Ireland,  in  1798  ;"  he  so  s(H)kem 
■see  of  (Captain  Holand,  now  deceased,  an  officer 
le  same  regiment,  and  the  deceased,  addressing 
nd,  said,  "  Boland,  do  you  remember  the  nice 
Ueur»  wc  had  on  my  marriage  day.  and  what  n 
E>w  out  she  gave  lis;  "  and  then  he  spoke  of  the 
Hg  MCgc"  he  laid  to  her,  and  boasted  of  the  victory 
{gained  by  his  marrying  her  over  his  brother  offi- 
k,  and  »iid,  **  ah  1  Strickland,  if  yuu  had  been  with 
!*  ra  Jersey,  at  my  wedding  there,  you  would  have 
1^  the  real  good  wine  and  liqueurs;"  and  he  used 
tlijr  to  witneiis,  that  he  and  witness  were  well  off  as 
tbcir  wives;  and  lie  heard  him  say  to  his  eldest 
Ighter,  she  had  lost  the  best  of  mothers  and  he  the 
t  of  wives.  Nathaniel  Strickland  goes  further  and 
I,  he  heard  not  only  deceased  but  Anne  speak  of  it 
laving  taken  place  in  Jersey ;  and  Mrs.  Strickland 
d  to  beurhim  boast  what  a  lucky  fellow  he  was  tomake 
»good  a  match,"  as  to  get  a  widow  to  marry  him  in 
■ey,  when  quartered  there  in  17i)5or  1797,  and  that 
had  married  her  in  spite  of  the  contrivances  of  his 
lerior  officers,  who  were  his  rivals,  on  account  of 
>  wealth,  and  after  her  death  said  she  itad  been  a 
tt  excellent  wife  to  him.  There  could  have  been 
design  in  all  that ;  and  how  could  ho  have  spoken 
to  BoUnd  if  it  was  not  true,  and  speaking  to  him 
m  eye  witness  ?  Sec  how  these  declarations  are  for- 
td  by  the  depositions  of  rcs[>ectable  persons  from 
f»cy ;  Mr,  Philip  Joanc  (a  native),  who  had  been 
r  in  the  regiment  in  I79(j.  goes  nearer  to  the 
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ie*7.       time  than  any  one,  **  he  oncmomin^f,  in  1796.' 

*_ , ^  "on  the  (leccascd,  but  was  informed  he  could  iwli 

£uK  "  him,  as  he  was  iatcly  raarricd  to  the  widow 
g^g  Joanc  had  shortly  before  got  his  conimision.  tnll 
says  there  was  cohabitation  from  that  time,  and 
thought  her  a  great  match.  From  the  time,  if  «rl]ri 
)7i>G,  before  going  to  Ireland  in  1 79B  ^hc  nitghd 
well  had  the  infant  Samuel,  or  two  children,  ^rakoil 
by  the  nurse,  and  she  remained  lifter  theregimeoL 
nurse  bad  lived  with  Anne  Smith  from  June,  17!J 
and  got  wine  from  them  to  drink  their  healtbi 
newly  married.  Joumcaux,  a  notary  and  soildlK^ 
Jersey,  and  a  friend  of  Smith,  »ays,  he  was  told  ofii 
marriage  in  Jersey  when  it  happened,  and 
thcui  then  as  married  persons  ;  he  succcednl 
Hanly  as  guardian  of  Smith's  children,  aitd  had 
doubt  of  her  character ;  the  money  he  paid 
a  power  of  attorney  of  the  deceased  being  by 
of  Court,  has  been  observed  on  as  sliuwlug  that 
character  of  husband  was  denied;  but,  from  hisi 
dence,  it  appears  ratiier  that  it  was  required  for 
own  safety  as  guardian  o(  the  minors.  It  is  thm 
circumstance  to  corrulH>rate  the  declaratium,  that! 
a  power  of  attomey  was  given  at  all,  for  why 
their  dealings  be  emlxirrasscd  with  thai,  when 
own  power,  if  she  were  unmarried,  would  have 
certain,  and  being  sent  to  Jersey  would  not  have  I 
heard  ol'  in  Irehiud,  as  tliey  were  not  natives  of  i 
territory.  Jt  is  also  a  circumstance,  that  the 
wife,  Miss  Bishop,  took  out  and  mntronized  Anne, 
the  eldest  daughter,  who  had  been  educated  at  gicit 
expense ;  it  might  rather  have  recommended  dcccasnl 
to  her  to  tell  her  she  was  his  fiiTst  wife,  and  sWp- 
mothers  aic  usually  glad  of  any  excuse  to  iicgkct 
stepdaughters.     It  is  also  a  circumstance  that  Ok 
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ptiinacy  is  supported  by  Elso  Smith,  Iicr  son  by  „  J®27, 

lilh,  rather  agaJtut  his  interest,  though  his  testi- , '. 

ly  has  not  been  received,  as  he  might  have  a  claim        Elsk 

the  concerns  in  Kennedy's-lanc,  as  having  been       £^^g 

fht  with  his  father's  assets  ;  it  is  also  a  circuin- 

ice,  as  proved  by  M.  Le  Botcler,  also  in  the  regi- 

*nt,  that  he  carried  a  letter,  which  enclosed  money, 

enable  her,  when  received,  to  follow  the  regiment 

Ireland;  for  why  send  her  money  if  she  was  not 

rried,  when  in  such  case  all  the  assets  would  have 

at  her  own  disposal,  or  at  least  so  much  as  was 

r'a  by  the  laws  of  Jersey  ?  also  that  no  will  has  been 

le  bv  the  deceased  is  material. 

1  hare  now  gone  through  the  circumstances;  what 

tficre  against  so  many  strong  ones? — the  hearsay  of 

two  Davcys  one  of  whom  is  interested  (though 

now  incompetent),  as  having  married  tbeiuipug- 

it's  daughter,  and  receiving  then  impressions  in 

impugnant's  family;  and  some  declarations  of  Mrs. 

)tt,  made,  if  at  all,  when  she,  by  the  death  of  Anne, 

probably  before  his  marriage  with  Miss  Bishop, 

ft  nearer  prospect  of  succession  by  illegitimacy, 

after  a  coolness  between  the  deceased  and  her. 

tat  the  people  proving  these  declarations  cannot  be 

tradicted,  Mrs.  Bott  is  dead,  and  also  the  deceased, 

Samuel  the  son ;  Mr.  Lowe  himself  doubts  who- 

the  conversations  referred  to  the  legitimacy  of 

jioy  but  Samuel ;  it  is  not  to  be  conceived  that  there 

*asany  difference  Wtween  Samuel  and  the  rest;  why 

[■bould  he  persecute  Samuel  as  illegitimate,  if  his  fa- 

irite  daughter  Anne  was  illegitimate  also  ?  if  there 

anything  in  bis  so  persecuting  Samuel  as  illegitt- 

late,  and  Mrs.  Bott  telling  Lowe  that  there  was  no 

larriage  before  his  birth,  it  would  tend  to  show  the 

legitimacy  of  the  rCKt  as  born  after  a  marriage  which 


158 


CASES    DETBBMINBD    IN    THE 


1827. 
Eatt.  Term. 


took  place  after  the  birth  of  Samuel ;  but  Lowe's  to- 
timony  is  suspicious,  after  his  picking  the  assu 
from  a  girt  in  distress,  on  a  hurried  joum^  to 
father's  friends,  in  a  private  room,  and  no  one  tboe 
to  contradict  or  explain  the  conversation ;  he  cant  ^ 
cause  was  lest  being  told  of  the  ill^timacf  in  IrehnJ 
would  have  added  too  much  to  her  distress  of  mind; 
nrhy  theu  did  he  teU  it  so  abruptly  in  Knglaod,«ba 
she  would  have  beard  it,  if  at  all,  some  dap  Uter?  i' 
that  was  his  real  object  be  would  have  stopped  wka 
she  denied  hearing  of  it,  that  would  have  been  ewN^ 
to  prepare  her  for  the  report;  but  what  doc»be4Bb 
he  presses  her  to  answer  him  in  a  particuhu*  way,  isa 
private  room,  confidentially,and  when  she  tells  htm^ 
heard  it,  but  also  tliat  she  was  born  after  the  mairiig^ 
he  tells  it  to  the  impugnant.     All  she  said  is  to  be 
taken  together,  and  she  asserts  her  legitimacy ;  uip* 
posing  all  the  declarations  really  made  by  Mrs  Bo(4 
having  a  bias  or  not,  are  they  to  be  set  up  against  tb 
acts  of  Mrs.  Bott  herself,  and  of  the  parties  for  «• 
many  years,  and  all  the  probabilities  of  the  om, 
even  against  the  solemn  and  dcii1)erate  acts  of 
impugnant  himself?  On  the  nhole  I  shall  decree 
the  legitimacy  of  the  promovent,  and  grant  Uic 
nistration  to  her. 
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CABPENTER  v.  CABPEMER. 

lis  was  an  ex-parte  swit  for  divorce  and  scpara- 
,  by  reasou  of  cruelty,  brought  by  the  wife  against 
hu&band. 

Tor  the  wife — Sir   Ilenrif  Meredyth^  Bart.,  and 
,  Rohert  Johnston. 

UDGMENT. 

Db.  Radcufp. 

!Ticrc  has  been  no  appearance  by  the  impugtiant 

fab  suit    The  marriage  took  place  on  the  l^th  of 

itctnher,    1814.     It  appears  the  promovent  was 

widow  of  Mr.  Uathborne,  and  had  a  life  interest 

ived  from  him  in  £600.     The  parties  lived  well 

ether  until  about  July  or  August,  1824.    The  hus- 

td's  conduct  then  seems  to  have  entirely  changed 

I  he  is  charged  with  many  outrageous  acts ;  her 

■duct   is  uniiupeuched,  and  the  sole  ([ucsttun  is, 

ether  his  acts  were  such  as  constitute  cruelty  by 

E  ecclesiastical  law. 

The  law  of  this  Court  is  not  like  the  common  law, 
ach  considers  the  wife  somewhat  in  the  light  of  a 
Tint,  corrigible  by  the  husband  to  some  extent ; 
tc  they  are  on  a  footing  of  almost  equality.  This 
ort  18  not  in  the  habit  of  interfering  in  ordinary 
IDcstic  quarrels,  and  there  may  be  much  unhappi- 
H  from  unkind  treatment,  or  violent  and  abusive 
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Word»  at 

attiaiiDC  to 
erueltj,  anU  h« 
■ufficteat  to 
fouad  K  Riin- 
tvnrc  fordi. 
•oruc. 

riidugh  th* 

HOitT  of  tlH) 

biulianil  be 
doubiful.  in- 
Mnitj  [«  not 
to  be  Infernal 
In  the  abience 
of  ilcfcniiliii 
o?ldeiico  a/  it. 
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1827.       language,  in  which  no  relief  can  be  had  here ;  but 

Trin.  Term.     ,  .  i   ■    •  i      i    «  i 

^^  the  parties  comptaining  are  to  be  lett  to  correct  the 
Carpenter  intemperance  by  such  private  means  as  they  can  em- 

Cabpbntbr.  P^**y  ^^^  *'^^  purpose.     There   must  be   something 
which  renders  the  cohabitation  unsafe,  or  is  likely  to 
be  attended  with  injury  to  the  person  or  health  of  the 
party,  in  order  to  warrant  the  interposition  of  the 
Court.     Words  of  menace  may  partake  of  either  rf 
those  characters ;  they  may  be  merely  the  language 
of  passion,  or  they  may  be  the  expressions  of  deter- 
mined malignity,  which,  if  Ukely  to  be-  carried  into 
effect,  may  warrant  the  Court  to  interpose  to  prevent 
the  actual  mischief  threatened ;  where  such  intempe- 
rance of  language  is  accompanied  by  blows,  itis  a  more 
aggravated  case,  and  the  mischief  is  actually  inflicted ; 
but  it  is  not  necessary  there  should  be  actual  blom 
or  personal  violence.     The  Court  is  not  necessarily 
to  wait  till  the  injury  is  done.    Harris  v.  Harm{a). 
Oliver  v.  Oliver{h)^  Kirkman  v.  Kirkman(c),  ffulme 
\.  Hulme{d\  Robinson  y.Robinsorit  cited  in  Otwaif 
V.  Oticay{e\  and  the  doctrine  is  acknowledged  in  a 
prohibition  case,  Stevens  v.  Totty{f\  where  it  is  said 
if  the  husband  or  wife  be  in  dread  of  the  other  for 
poisoning  or  the  like,  it  is  good  ground  for  separation. 
Now  let  us  see  whether  the  conduct  and  expres- 
sions of  the  husband  were  such  as  to  warrant  the  Court 
in  saying  that  the  future  cohabitation  would  probably 
be  unsafe,  and  attended  with  injury  to  the  person  or 
health  of  his  wife,  or  to  both,  supposing  no  actual 
violence  on  her  person  to  have  been  proved ;  but,  if 
what  is  deposed  to  by  Catherine  M'Auley,  the  cook, 
is  admissible,  there  was  such  personal  violence  the 

(a)  2  Hngg.  376;2Phill.  111.         {h)\  Hagg.  C.  R.  111. 

(c)  \  Hagg.  C.  R.  409.  (rf)  2  Add.  27. 

ff)  2  Phill.  96.  C/)  1   Cro.  Elii.  908. 
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-i'ry  day  before  the  promovpnt  thought  it  right  to       '®^' 
!eavc  him  ;  that,  however,  was  not  alledgcd,  and  is 
extra-articulate;  and  if  that  were  the  only  ground  of  Carpknthk 
the  sentence,  the  Court  might  not  be  warranted  in  cabpestsb. 
acting  on  it,  but  it  is  a  subject  not  altogether  to  be  re- 
jected in  eolnuring  the  other  conduct ;  that  other  coa- 
Iduct  and  the  expressions  warrant  the  Court  in  think- 
ing that  the  continuance  of  the  cohabitation  would 
be  likely  to  be  attended  with  injury  to  the  person  as 
well  OS  to  the  health  of  the  wife.    I  had  doubts  whe- 
ther such  conduct  was  not  caused  by  derangement  of 
mitid.  in  which  case  it  could  not  be  acted  on  here, 
betiig  an  inlimiity  merely ;  but  in  the  absence  of  all 
I  iefensive  explanations,  or  evidence  of  insanity,  I  am 
not  warranted  in  inferring  it ;  if  it  existed,  some  re- 
Utlve  or  friend  would  have  defended  the  suit  in  the 
busfaand's  name.    I  shall,  therefore,  grant  the  prayer 
^   flfthe  wife. 
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When  «  tei.  This  was  a  suit  brought  bj  one  of  the  next  of  kiUi 
eitj^be^uid  sfter  Sentence  had  been  signed  in  a  cause  in  which  be 
dJn'r  *iiM  ^^^  notbeen  a  party,  to  revoke  the  probate  granted  ia 
meMij  from     pui^uance  of  that  sentence,  and  to  obtain  a  decree  for 

he»fineM  or        *  .  ^  . 

■tupor,  ud  intestacy.  The  will  m  question,  after  setting  out  certaa 

To  delirium,*  interests  in  and  charges  on  land,  and  other  personalpnK 

w^lTta^il-  psrty*  of  which  the  deceased  was  possessed,  bequeathed 

ferredinth*  ^q  jjary  Blakc,  otherwise  Ward,  therein  describedii 

iDtarroL     The  ^  . 

capacitjr  muit  thc  testator's  wife,  and  his  children  by  her,  share  an4 

eh^geioahl  share  alike,  the  rents  of  the  lands  and  the  personil 

^"degrMof''  property  therein  set  out,  a  life  use  in  a  certain  faoott 

iDtenitt  ami  lands  to  Mary  Blake,  with  reversion  to  thechil* 

promptiDg  . 

exertion.  dren,  share  and  share  alike,  and  also  bequeathed  ts 

her  his  furniture,  plate,  &c.,  and  appointed  her  and 
her  children  executors.  John  Blake,  a  principal  1^ 
gatee  named  in  thc  will,  intervened  in  support  rf 
it. 

For  the  will— Z>r.  Staples,  Dr.  Stock,  and  Dr, 
John  Hamilton. 

Contra — Sir  Henry  Meredyth,  Bart. 

Judgment. 

Dr.  Radcliff. 

The  citation  in  this  cause  was  issued  on  the  15di 
July,  1824,  by  John  Blake  against  Anne  Johnson,  an 
executrix  by  decree,  to  revoke  probate,  and  to  ^ 
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lly  prove  the  will  of  Jolin  Blake,  deceased :  a  Ic-  _  '^^? 


intervened  :  the  deceased  died  on  the  1st  of 


Eatt.  TeriM 


ebruir>',  ]  8-23 ;  the  will  set  up  is  dated  28th  Janu-       Blaxb 


Ivjr,  1323;  the  property  is  about  £l()00.  Dcceiiiied 
Ktul  married  a  sister  of  Lord  Tyrawiy,  and  parted 
Bon  bcr  after  having  liad  is'iue,  Jameii,  the  eldest, 
John,  and  a  daughter;  and  for  about  twenty  years 
ifore,  and  up  to  his  dentli,  cohabited  with  a  woman 
had  Wen  a  seamstress,  by  whom  he  had  the  im- 
lont  and  iive  other  children. 
le  will  is  impeached  for  incapacity,  but  no  fraud 
been  proved  or  seriously  alledjijed  ;  tlic  iuca[>aeity 
ited  to  have  been  the  effect  of  age  and  disease, 
ite&tator  haviiig^  died  between  seventy  and  eighty 
of  age.  'i'he  incnpncity,  however,  could  not 
arisen  merely  from  age,  as  it  is  not  suggested  to 
existed  until  the  last  three  weeks  of  his  life, 
ige  raises  only  doubtii  of  capacity,  so  far  as  to 
the  xigilanee  of  the  Court,  for  the  la*r  allows 
3D  of  any  age  to  make  a  will  if  he  retains  the 
litive  faeultieri,  and  age  is  an  uncertain  criterion, 
[ihc  efTects  of  it  often  come  twenty  years  sooner  on 
person  than  another ;  but  certainly  the  age  is 
material  in  estimating  the  eflects  of  a  disorder 
ttfic  body  or  the  mind.  The  incapacity  suggested 
it  not  a  total  or  partial  insanity,  nor  even  a  deli- 
or  temporary  aberration  of  intellect,  but  consists 
!y  in  stupor,  though  the  case  sought  to  be  shown 
the  promovent.  on  cross-examiiiution,  was  rather 
of  agitation  and  violence.  The  great  question 
irhcther  the  stupor  so  o[>eratcd  as  to  render  him 
ipabic  of  making  the  will  in  question,  and  whc- 
he  could  not  have  been  roused  into  on  exertion 
'mind  &u9ieicnt  for  the  purpose. 
Two  of  the  subscribing  witnesses  have  been  exa* 

M  2 
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mined,  and  they  depose  to  the  execution  in  their] 
sencc  and  that  of  the  third  witness,  who  is  a 
teut,  being  the  husband  ot'  the  executrix  and 
and  party  to  the  record.  Those  two  witnrs»e»d< 
to  their  judgment, that  he  wasofiwund  and  dia 
mind  at  and  before  the  time,  and  fully  competencj 
make  the  will,  or  do  any  rational  act  requiring 
&e.,  and  they  so  depose  on  cross-examination; 
two  were  temporary  inmates,  with  the  deceased,  of  I 
debtors'  prison,  and  one  of  them,  O'SuUivan,  hiii 
acquaintance;  that  the  third  is  incompetfOt  ii 
clear,  thougli  tiis  interest  was  acquired  ader  the  i 
action,  and  af\er  the  legatees  had  an  interest  b  I 
testimony;  and  this  because  he  has  married  the 
on  record)  and  so  became  interested,  with  thei 
and  concurrence  of  the  party  who  had  an  inirrwti 
his  testimony  ;  and  that  riilc  was  introduced  fun 
beneBt  of  the  person  interested,  whose  righlsi 
not  be  defeated  by  the  voluntary  act  of  the 
so  that  there  is  a  good  primd  facie  case  in  8Up[ 
the  will,  aided  by  the  presuniptiou  of  law,  that  ei 
man  is  sane  until  proof  to  the  contrary. 

Evidence  whidi  is  contended  to  have  the  effo 
proving  incapacity  has  been  adduced  by  the 
vent.  The  deceased  laboured  under  an  urinarri 
plaint,  increased  by  ill-usage  from  bailifls  on  att 
to  arrest  him  ;  medical  advice  and  operations 
required  in  the  last  tliree  weeks  of  his  Ufe, 
Kirby  was  called  into  the  prison,  and  laat  saw  hiai 
the  2()th  January,  1823.  He  had  attended  him 
sionally  in  former  years.  He  deposes  that  the  <l^ 
ceased  suficrcd  great  |)ain.  became  debilitated  in  hit 
mind  and  body,  and  liis  disease  rendered  tlic  int 
duction  of  the  catheter  neccsiuiry,  which  ww 
(|ueiilly  dune  under  hi»  advice  and  dircctioos;  that  he, 
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sponent,  atlcnded  him  in  the  Sheriff's  Prison  in  his 
illiifSA,  and  to  within  a  few  days  before  he  ex- 
*d.   When  he  saw  him  the  deceased  was  completely 
ifincd  to  his  bed,  dehilitatcd  hi  his  mind  and  body, 
id  on  his  Uiit  visitiii!;  the  deceased  he  was  witli  difli- 
ty  nroused  from  stupor,  and  when  aroused  he  ap- 
almost  unconscious  of  the  persons  present,  or 
what  was  then  doing  about  him  ;  that  It  appears  by 
deponent's  books,  that  the  Inst  time  he  saw  the 
t-d  was  on  tlie  2uth  of  January,  1 823,  the  de- 
was  then  in  a  state  of  mental  incapacity,  and 
then  gave  it  as  his  opinion  that  the  deceased  could 
recover.     On  the  testimony  of  thiit  gentleman  it 
I  to  be  oliserved,  that  though  the  most  implicit  re- 
icc  is  to  be  placed  on  it.  It  does  not  go  to  the  time 
'the  will  made  eight  days  afterxvards,  nor  does  Mr. 
by  say  that  it  is  his  opinion,  from  his  own  obser- 
nor  from  the  report  of  others,  that  the  de- 
could  not  have  been,  after  he  saw  him,  restored 
state  of  sensibility  suHliclciit  to  make  a  will ;  nor 
I  he  tell  the  Court  ou  what  acts  or  facts  he  founded' 
[mcntofthe  deceased's  incapacity,  when  roused 
ttupor,  so  as  to  enable  the  Court  to  form  its  own 
tnion.  But  there  is  proof  that  after  the  will  he  was 
ible  for  some  time;  Ucdmond  Bcrminghnmsays, 
was   so  for  the  three  or  four  last  days,  and  the 
)n  says,  for  the  last  day  or  two  he  was  uncon- 
of  what  was  doing  about  him;  that  be  was  In 
Mate  of  stupor  and  unable  or  unwilling  to  speak; 
from  that  Sir  Henry  Meredyth  infers  Ineapaeity 
whole  interval,  resting  on  the  doctrine  of  the 
'■netf' General  v.  Parnifier{a)^  "that  when   in- 
'' sanity  is  proved  before  and  after  the  act,  it  is  prc- 


I89S. 

ni.AKK 

ff. 


Ca)S  Brown,  CC  441. 
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1828.       «  sntned  to  have  continued  without  intervals,"  that 

East.  Term.  -  .         ,      .  ,  ,.  , 

. , '  the  onus  of  proving  the  interval  hes  on  the  party  set- 

Blakb  ting  up  the  act,  and  that  there  is  not  here  sufficient 
Johnson,  proof  of  the  interval  on  the  28th  January;  but  it  it 
to  be  observed,  that  the  case  of  the  ^^^orney- Genera/ 
v.  Parnther  was  one  of  mental  derangement,  not 
merely  heaviness  or  stupor,  showing  absence  of  irri- 
tation, and  without  sensibility,  as  here,  where  there  it 
no  evidence  of  even  a  delirium  or  wandering;  and  I 
The  predump-    Cannot  find  that  the  rule  was  ever  extended  to  such  ■ 

tion  that  wberf  i  •  i  i  •  i  ■  >• 

incapacity  ei-  casc  as  tbis,  whcfc  thcrc  IS  no  derangement  or  den- 

lnd''arte?the  riuHi,  permanent  or  temporary.  I  think,  therefore,  thtt 

^'th  *  fim*****  the  capacity  must  be  determined  without  any  nid 

doea  not  Qppij  legal  prcsumption ;  and  so  it  is  not  to  be  inferred, 

to  caaea  of  Wu-  ,  ■  .  i     c  i       ««  ■ 

por  merely.  becausc  hc  was  mcapablc  from  stupor  on  the  ^OtbtM* 
afterwards  on  the  29th  or  30th  of  January,  he  was  so 
on  the  28th,  and  whether  or  not  he  could  have  beoi 
raised  to  a  mental  exertion  on  the  28th,  must  depend 
on  the  changes  of  his  complaint,  or  the  greater  or  lea 
degree  of  irritation  produced  on  him,  and  furUier  on 
the  degree  of  interest  raising  him  to  an  exertin, 
which  exertion  the  human  mind  is  capable  of;  and  it 
has  often  happened  that  persons,  who  ordinarily  liafe 
seemed  stupid  and  unconscious,  have,  on  occasioBi 
interesting  to  their  affections  or  feeling,  been  nuaed 
to  exertion  of  the  mind.  There  was  a  great  interei^ 
naturally  prompting  exertion,  in  the  case  of  this  do- 
ceased  ;  an  unfortunate  woman,  who  had  lived  widi 
liim  twenty  years,  and  his  six  children  by  her,  who 
would  be  destitute  should  hc  die  intestate,  and  every 
motive  of  natural  affection  and  morality  operated  on 
him ;  tlicrc  is  no  allegation  tliat  his  legitimate  cbil> 
dren  ucie  not  provided  for ;  were  they  not  so,  promo- 
vent  must  have  iu  prudence  alledged  it.  Were  ihii 
even  a  case  of  antecedent  and  subsequent  delinuiUt 
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the  tutcnal  is  easier  of  proof  lliau  m  deranged  cases,  „  *^^' 
u  m  delinum  the  merely  apparent  quietness  and  ra-  ^^— y— ^ 
tionillty  would  prove  it,  delirium  being  a  temporary       Dlakb 
excitement,  in  the  absence  of  wliich,  to  be  jud{*ed  of    Johnson. 
from  the  appearance,  the  patient  is  most  commonly 
remlly  sane;  so,  on  the  converse,  did  the  rule  apply 
here,  the  exertion  of  the  body,  in  exercise  of  an  appa- 
Kveotly  rational  act,  would  prove  ihc  interval  of  the 
Vttupor.  And  the  stupor  ini;jht  liave  been  increased  by 
F  the  operation  performed  by  Kirby  on  the  '20th  Janu- 
■tt;  the  patient  bad  then  no  need  of  exertion,  but 
bad  to  compose  himself  to  endure;  it  ts,  however, 
obeervohle,  that  even  at  that  visit  deceased  did  not 
wem  more  than  almwrf  unconscious  of  what  passed 
around  bim,  and  that  lie  cxprei^sed  to  Kirby  appre- 
Itemion  of  his  danger,  to  which  Kirby  answered  as  to 
%  rational  person.     It  is  said  by  Binuingham,  that 
within  the  last  four  days  (vrhieh  was  after  the  will) 
his  daughter  knelt  at  his  bedside,  and  he  did  not  ap- 
pear Ui  know  her ;  but  it  does  not  appear  she  spoke 
to  the  decea^d,  or  that  his  attention  was  called  to- 
irards  her,  and  she  does  not  intervene  here.     That 
there  wm  an  exertion  to  execute  is  clear  from  the 
writing  at  the  foot  of  the  will ;  but  facts  are  elicited 
from  the  cross-examination  of  Sullivan,  which  aremnle- 
rial  to  shoiv — first,  an  interval  of  sensibility — secondly, 
^     Ihat  the  will  had  Iwen  framed  from  Ins  instructions  ; 
^Bor  it  w  sworn  that  Johnson,  who  wrote  the  will, 
Vtdted  the  deceased  would  he  execute  it  then,  saying, 
"  **  here  is  the  will,  will  you  sign  it  ?"  the  will  implying 
preriotis  knowledge  of  it,  to  which  deceased,  in  a  xveak 
voice,  answered  "yes;"  and  thereupon  the  deceased 
executed  it  by  signing  his  name.  The  signature  of  this 
old  man  does  not  show  any  mental  incnpncity  nor  ex- 
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trmftrdmary  wcaknr^  of  body  ;  it  does  not  appear  b 
buid  iras  beld  or  guided  :  one  tritness  my%  he  Timl 
utting  up,  the  other  lying  in  the  bed  ;  but  there  '»m  \ 
necessary  contradiction  in  this,  as  they  might  spciltf  | 
him  at  diSerrat  titoes,  or  his  pusitiou  might  hare  b«i' 
cqairocal.     Mrs.  Byrne,  the  prison  matron,  is  <»j 
mined  to  the  same  article  as  Binuinghaui,  as  loncit 
noss  of  mind  as  well  as  body,  but  she  is  silent 
the  mind;  even  the  stupid  state  she  confmes  to  I 
last  two  or  three  days,  >'-  ^-  afler  the  vrill  was  oa 
and  eren  in  that  state  she  b  in  doubt  ivhether  hei 
unable  or  unwilling  to  answer  questions  ;  iiuleed  itil 
to  be  inferred  from  her  testimony,  that  to  the  day  kij 
died,  or  the  dny  before,  he  had  regularly  ansntiBll 
her  inquiries  after  his  health,  and  bad  till  then  o- 
pressed  pleasure  at  seeing  her  ;  this  woman,  who  at- 
tended to  him,  must  hare  had  particular  opportunities 
of  ascertaining  the  state  of  bis  intellect,  and  mustfantj 
been  a  better  judge  of  his  state  than  a  surgeon 
ing  whilst  performing  au  operation,  which  must 
agitated  the  patient.    The  subscribing  witnesses,^ 
lived  in  the  adjoining  rooms,  a{)]>ear  to  have  no 
of  his  capacity  at  the  time,  though  no  codi 
passed,  except  inquiries  as  to  his  health,  and  the  w«i4 
already  detailed. 

As  to  the  will  itself,  it  is  not  inofBcious,  as  it  pn- 
vides  for  persons  for  whom  nature  and  moralityealld 
on  him  to  provide.  There  is  much  reason  to  thiok 
it  the  offspring  of  the  deceased  himself,  and  pi 
before  the  day  of  its  execution.  It  shows  an  indi 
knowledge  of  his  property,  and  Sullivan  proves 
Johnson  had  been  employed  as  a  clerk  to  ihedeceax^ 
to  copy  some  papers  for  him,  and  Johnson  had  told 
Sullivan  deceased  was  to  execute  his  will,  and  it  b  the 
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union  of  SuIUvan,  from  deceased  scharacter,  he  must       l^^R. 

ixe  prcparcti  it  long  bcrorc,  as  lie  \vas  not  hkely  to  , - 

any  one  meddle  in  his  affairs;  Johnson  was  in  the 
>m  before  the  other  witnesses  \vcnt  in.  This  Sul- 
iTBu  is  a  candid  and  disinterested  witness,  and  admits 
the  disorder,  i.  e.  the  pain  of  tlie  operation,  may 
ire  hufl  Koine  efTect  on  his  mind ;  but  he  has  no 
loubt  of  his  capacity  at  tlie  time  uf  the  act,  and  bo- 
;  and  the  tliird  witness  the  Surgeon,  was  called 
as  happcninj^  to  be  in  Sullivan's  room,  when  the 
came  for  him.  These  two  are  not  impeached  as 
;ing  accessory  to  any  fraud ;  but  it  is  said  the  ca- 
nity was  at  least  doubtful  at  the  time,  and  that  there 
ilhould  be  direct  proof  of  instructions  ;  that  is  scarcely 
[possible  to  be  given  here,  as  Johnson  ia  now  an  intc* 
imtcd  party;  the  principle  acted  on  in  Brogdtn  v. 
\BnfKn{a\  that  direct  proof  of  instructions  is  not 
Wways  required,  but  may  be  presumed  from  cir- 
[cmnstunces,  is  applicable  to  tliis  case.  There  is 
jlierc  an  ot&cious  will,  tlie  writer  of  which  had  been 
tfmployed  by  the  tcstAtor  as  hts  clerk  on  former  oc- 
[easions,  and  tliere  is  no  alle^ition  tlmt  the  legitimate 
[children  were  not  provided  for.  I  shall  decree  for 
tis  will,  but  without  costs. 


(a)  3  Add.  449. 


ItO  CASES    DETEKMINED    IN    THE 


18:2rt. 
Tfiti.  Turin, 


NEWTON  r.  BEST. 


Te»it.ior  1'iiis  vvns  a  suit  brought  by  Philip  Newton,  to  es- 

nude  ■  will  »nd  _  °  '  _    _         *  a    i  *-»     i 

threo  ciMiidb  i  tablish  the  will  and  three  codicils  of  Arundel  Caui- 
tsKuting  the    field  Best,  dcccascd,  against  Hcbecca  Best,  the  sister 
^Sltr     ami  next  of  kin. 
«ight  was  much      Yqj.  jj^c  tcstamcntarv  papers — Dr.  Crampton,  Dr. 

impaired,  but 

not  wholly        Utockt  aud  Dr.  Hallace. 

Sity  ai'-^  Covtra — Sir  Henri)  Meredytky  Bart.,  Dr.  John 

ZVOZ't^!"^'  Hamilton,  and  Mr.  Sergeant  Blackbume. 

knowledge  of 

contontH  ;  and  _ 

thoKcnuiiie-  JUDGMLNT. 

ne«or«r.aln  j)        RaDCLIFF. 

pages  of  thu 

will  c»toi.ii«hcd      'j'liis  is  a  suit  to  prove  four  instruments  :  first,  a 

on  parol  ovi-  _  *■  _ 

dentcand        v.i\\  dated  21st  September,  1820;  second,  a  codial 

tpirofHii-pnge  dated  27th  December,  1821 ;  third,  a  codicil  dated 

St'liiciil.    ."Jnl  February,  1823;  and  fourth,  a  codicil  dated  4th 

ThoKight      Aumist,    1823,  all   subscribed  by   three   witnesseL 

luTiiift  whully         ,  .         . 

fniird.  nixt  tiic  The  deceased  died  in  October,  1826,  at  an  advanced 
beit>«  rimoHt  age.  The  property  is  considerable ;  and  so  much  of 
orth"lv.n!tir.n  it  is  freehold,  as  to  cause  surprise  that  the  case  was 
of  ihr  third  not  tried  at  law.  There  is  a  tjcneral  impeachmeot 
i...riii.iHnf  it     hero  of  all  tlie  papers  for  incapacity  and  insufficient 

ai  wiTi'  iirnvi'd   ,  ,  -  ,  ■         ii     i        i  »  i 

to  iiiivv  i..-in  legal  proof,  as  the  testator  is  alleuged  to  have  been 
II.pLm-d''..riiy  blind;  besides  wliich  the  will,  particularly,is  impeached 
'•""'"VJ'  ''■'",     for  want  of  proof  of  identity  of  all  the  sheets  but  one; 

rri-r,]  fur ;  tliP  •  ^  ' 

r<>niuiiid.r  .on-  nud  thc  codicil  of  tlic  4th  August,  1823,  is  particularly 

dciiiiii-il  fur  _  111- 

waul  ..r  proof  impeached  as  being  made  when  thc  deceased  was 
lir  v"!Ztit"'  wholly  deprived  of  siglit,  and  after  an  attack  of  para- 
lysis, in  March,  1 823,  which  affected  his  speech  aad 
mental  powers.  All  those  grounds  of  impeachment 
are  rested  on  thc  instruments  and  on  the  promovent's 
proofs,  no  witness  nor  exhibit  being  produced  by  the 
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tmpu^nant.     Deceased  liatl  a  brother  who  had  no  Is- 
nic,  and  two  sisters  who  died  in  his  life-time. 

I  Khali  advert  to  the  execution  of  these  instntmenta 
respectively,  and  first  of  the  will.  It  is  subscribed  by 
Major  licavcr,  by  Montgomery,  deceased's  apothecary, 
uid  by  the  Reverend  James  Jameson,  most  respectable 
persons,  and  all  deposiu}^  to  sanity  and  perfect  posses- 
sion of  intellect,  and  to  the  publication  by  deceased  ; 
and  llie  recollection  of  nil  is,  that  he  signed  it  in  their 
prwencff.  Major  Beaver  met  the  decea.scd  walking 
in  Curlow,  not  far  from  deceased's  house;  the  meet- 
ing was  accidental ;  deceased  appeared  glad  to  see 
him,  and  after  walking  with  him,  told  him  be  wanted 
him  to  be  n  uitness  to  his  will,  which  be  said  was  in 
his  pocket,  and  asked  Beaver  to  go  down  the  street 
with  him  to  get  other  witnesses.  AVben  going  along, 
Bearer  saw  Montgomery  standing  ut  liis  shop  door, 
and  dcceasetl  said  he  would  do.  Mr.  Jnmeson,  the  cler- 
gy-man, huppencd  to  be  passing,  and  deceased  asked 
him  to  be  a  witness ;  deceased  and  the  three  then 
returned  into  Mr.  Montgomery's  hack  parlour,  where 
the  will  was  executed  by  the  deceased,  and  witnessed 
by  the  three ;  wliere  the  witnesses  all  agree  that  the 
deceased  produced  the  will  from  his  pocket.  Now, 
that  the  deceased  signed  the  will  there,  is  reasonably 
10  be  inferred  from  the  swearing  of  the  witnesses,  cor- 
roborated by  this,  that  the  date  had  not  been  filled, 
and  that  the  signature  appears  of  the  same  ink  with 
the  date.  It  appears  that  no  reading  of  the  will  took 
place  in  the  witnesses'  presence,  and  on  that  fact, 
coupled  with  llic  allegation  that  the  deceased  ivas  so 
deprived  of  sight  as  to  be  unable  to  read  the  writing 
of  himself,  the  impugnant  relies,  to  show  that  the  will 
was  not  legally  executed  ;  as  the  law  requires  it  to  he 
shown,  in  the  case  of  such  a  person,  that  it  was  read 
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TrtM.  Tlrm.  to  the  deceased,  or  that  he  hod  otherwise  k  lumr- 
ledj;c  of  Its  contents.     That  point  ^cs  even  f    •' 

authentication  and  execution  of  the  last  sheet,  w:. 

the  other  |)oint  mnde  by  ilnp^^1an^  and  ftl«o  aided  bf 
his  alled^d  want  of  sight,  admits  the  oxecutioD  a^. 
Kutlteiitication,  for  aigument's  sake,  of  the  U 
but  asserts  the  want  of  proof  of  the  identity 
otiicr  slieets  none  of  which  are  authenticated  br 
mark  or  specific  recof^niliou  of  the  testator; 
therefore,  says  the  tnipuguant,  they  may  hare 
substituted,  and  may  not  liitve  been  with  the 
signed  and  witnessed  when  it  was  executed, 
the  want  of  siglit  being  the  sole  grmind  of  one 
jeetiou  to  tlic  will,  and  a  main  ingredient  of  the  ot 
let  us  see  how  the  evidence  is  on  that  fact,  k 
agreed  on  all  hands,  that  his  sight  was  then  ni 
imi>aircd,  and  that  he  had  the  appearance  of  bai 
lost  the  sight  of  one  eye,  and  that  of  the  other 
failing;  the  witnesses  who  believe  he  coutd  not 
writing  then,  are  the  Uercrcnd  Mr.  Jameson,  wl 
forms  such  a  belief,  and  says  that  he  could  notdistiD' 
guish  between  two  papers  of  the  same  shape  aDdiixc; 
Hubert  Brown,  who  forms  a  like  belief;  John  Laii»> 
gan,  the  servant,  who,  it  is  to  be  observed,  did  not 
know  the  deceased,  not  being  hired  till  December, 
1821,  after  which  he  believes  that  deceased  coold  otA 
distinguish  between  papers  of  the  same  size  or  genenl 
appearance,  or  distinguish  surrounding  objects;  ind 
John  lieaver,  who  say&  his  opinion  is,  that  at  the  tit 
of  tlie  will  deceased  could  not  distinguish  beti 
papers  of  the  same  shape  or  size,  aad  that  hii  c] 
sight  was  very  bad.  On  the  other  hand,  Mont 
mery,  his  apothecary,  says,  that  though  hts  eye 
was  indifferent  and  progressively  failing,  he 
could  (libtinguitth  persons  and  things,  looking  tt 
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1820, 


obliquely  ;    that  lie  could   then    write   indifferently 
well  nitliout  as.*istaiicp,  hut  had  never  wrote  well; 
**that  he  could  then  »ce  and  disccni  his  friends,  and 
"couU  read  by  holding  the  paper  so  as  to  adapt  it  to 
••  an  oblique  vision,  and  could  write   without  assis- 
"  lance."     Beaver  says,  he  thinks  he  could   read 
writing,  holding  it  innnedialely  under  Ins  eye;  and 
speaks  to  a  fact,  that  ou  witness,  just  before  the  exc- 
culiuii  of  the  will,  saying  it  was  not  dated,  deceased 
held  the  [taper  np  to  his  eyes,  and  agreed  tliat  it  was 
not.     But  the  evidence  of  the  Ueverend  Mr.  Stone, 
aUo  a  practising  physician,  is  material  ;  and  medical 
arc  most  to  \k  relied  on  ;  it  is  tnie  his  intcr- 
urse  witti  deceased  was  interrupted  by  a  diHereuce 
July,  1820,  before  the  will,  about  a  pew,  but  his 
inference  U  not  wrong,  that  if  he  had  sight  in  July, 
',  it  could  not  well  have  been  materially  impaired 
thout  a  new  cause  on  the  21st  September,  1820. 
his  answer  to  the  -1th  article  of  the  promovent's 
tionat  allegation*  read  by  impngnant,  he  states 
in  July,  1820,  he  read  a  note  written  by  the  dc- 
d,  as  he  bclicrcs.    That  he  often  met  deceased 
t  the  time  of  the  will,  who  recognized  and  spoke 
him  coldly.     '*  And  he  ha^  an  impression  on  Ins 
mind,  from  recollection,  that  the  deceaited  used  a 
hrge  magnifying  glass  in  June  or  July,  1B20,  to 
read  writing  or  print ;"  and  he  and  all  the  wit- 
concur,  that  at>out  the  time  of  the  will  deceased 
to  walk  alraut  Carlow  by  himself  as  before,  aud 
nguiihed  his  friend.t,  and  cuuveriied  with  them, 
vtnited  alone;  and  Stone's  depositions  show,  that 
ough  liii  eyesight  grew  progressively  worse  from 
1320,  yet  it  did  not  become  no  rapidly,  and  his  sight 

Ias  not  wholly  gone  early  in  ib2[},  when  he  attended 
im,  as  be  had  dune  from  1822 ;  he  was  in  his  bed 
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rriifT«Tw  ^^^^  "^  "***^  *  ^^>'  f™™  under  his  pillowi  pointed 

. — '  to  a  drawer,  and  desired  witness  to  bring  him  a  letter, 

Nkwto!«  ^hich  being  done,  deceased,  sitting  up  in  bed,  asked 
Bc^T.  him  was  he  going  to  Bagnelstown,  witness  said  he  was, 
deceased  then  took  half  a  £L00  note  out  of  the  let- 
ter, held  it  towards  his  eye,  and  said,  "that's  it,"  and 
gave  it  to  him  to  carry,  and  that  afterwards  he  would 
send  the  remainder ;  and  Martin  Hope  says,  that  when 
he  brought  him  the  scaled  packet,  in  1820,  in  Sep- 
tember or  Augu>t,  he  was  inspecting  a  carpenter's 
work,  and  that  when  he  gave  him  the  packet  he 
looked  at  and  examined  it ;  it  is  an  argument  in  fsr 
TOur  of  his  having  sufficient  eyesight  to  read,  and  (^ 
his  having  read  the  will,  that  he  produced  it  himself 
in  Miintgomery'sshop,  aitcT  having  been  for  a  month 
at  lea^t  in  possession  of  it.  He  is  proved  to  have  been 
of  an  intelligent  mind,  and  a  person  not  to  be  dictated 
to  or  induenced  against  his  judgment ;  and  is  it  likely 
that  such  a  man  would  have  taken  from  his  pocket  a 
solemn  instrument  for  execution,  without  having  hid 
a  thorough  knowledge  of  its  contents?  The  very  cir- 
cumstance that  puzzled  the  bar  so  much  is,  in  my 
mind,  evidence  that  he  could  see  to  read,  i .  e.  the  put- 
ting each  branch  of  the  devise  on  a  separate  sheet,  to 
enable  him  to  read  them  desultorily  and  at  times.  If 
there  was  a  want  of  capacity  and  free  agency,  or  in- 
fluence or  ignorance  of  its  contents,  there  was  then 
no  suspicion  in  the  minds  of  any  of  the  witnesses ;  he 
was  not  then  liable  to  suspicion  of  want  of  capacity, 
nor  did  he  become  so  until  ilarch,  1823,  when  the 
paralytic  stroke  occurred. 

Now  as  to  tlic  identity  of  the  instrument,  audits 
being  all  at  the  execution,  as  it  now  appears;  this  is 
a  question  of  fact ;  Hope's  evidence  on  this  point  is 
material ;  he  is  clerk  to  Nixon,  from  whence  he  re- 
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ceired  a  rough  Jnift  of  a  will  to  copy,  vvlncli  he  did,       .'^^* 
■11  iu  his  own  haiitlvvritiiig;  after  the  copy  was  made  he  ^^.   ,,.  .    ■' 
gate  it  to  H.  Nixuii,  who  afterwards  brouglit  it  to     Newton 
ff  ttneits  altered,  to  engross  in  detached  sheets,  and  he 
twcars  that  he  did  so  in  his  own  hnndwriting;  that 
■it  was  the  very  paper  ullcdged  as  the  will,  and  in  the 
^name  plight ;  that  be  numbered  every  sheet  but  one; 
^that  he  never  copied  or  engrossed  any  other  will  for 
him  than  this,  on  twelve  :>hects;  that  the  engross* 
meiit  was  then  sealed  np  iu  an  euvelo[>c,  which  being 
so  sealed,  witness,  in  August,  1820,  delivered  to  de- 
ceased iu  periioii  ;  so  tliut  if  Hope  is  not  perjured, 
the  paper  allcJged  is  the  vcrj'  paper  he  delivered  to 
the  dfceaseil.     It  appears  from  the  last  sheet  that 
there  must  have  been  at  least  one  more,  as  the  last 
has  no  proper  coniinencenicnt ;  Montgomery  states 
■Bis  impresbiou,  that  ihc  paper  produced  was  in  several 
Hiheets,  and  the  Rev.  jMr.  Jameson  snys  it  was  so  ;  and 
™Hugh  Murray,  examined  to  prove  a  codicil  of  Fcbru- 
ary.  l!*23,  swears,  that  on  the  execution  of  that  co- 
dicil, deceased  handed  lum  his  will  and  two  foimer 
codicils  to  envelope,  which  be  <Iid,  and  sealed  ;  aud 
he  swear*,  "  he  has  no  doubtyrowi  t/ie  bulk  they  were 
the  will,  &c.,"  and  so,  to  the  best  of  iii&  recollection, 
deceased  told  bim.  The  will  is  the  only  paper  of  bulk. 
On  in«>[>ecting  the  envelope  and  its  fitting,  that  swear- 
ing' is  corroborated.     Much  aid  is  had  on  this  point 
biroa  the  recitals  of  the  will  in  the  two  Hrst  codicils, 
^rbying aside  the  third  for  the  present,  which  would  aid 
|p  still  more,     'i'he  second  codicil,  however,  misrecites 
the  grant  of  an  annuity  to  his  sister  Rebecca,  as  given 
in  remainder  after  her  to  liis  wife,  aud  that  ha^  bceu 
relied  on  as  decisive,  to  show  that  the  will  is  not  as 
alledgcd;  if,  however,  the  codicil  uf  the  4th  August, 
^  1&23,  is  to  be  taken  as  proved,  other  clauses  in  the  wU 
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.*®^       as  It  now  appears,  are  recited  in  it ;  it  therefore  rtrika 

> 1, me  that  there  is  sufficient  evidence,  in  the  absence  of 

Newton  proof  to  the  contrary  or  evidence  of  fraud,  thattfo 
paper  was  the  very  will  produced^  and  th«t  the  de- 
ceased, by  reading  it  or  otherwise,  knew  its  contenti. 
Now  as  to  the  first  codicil  of  December,  l?2l,  it  ti 
circumstanced  almost  as  the  will ;  it  nas  signed  tf 
the  house  of  Mr.  Uichard  Conway  in  Curlow,  vfai- 
ther  Montgomery  and  the  other  witnesses  were  re- 
quested to  go ;  the  deceased  also  produced  thij  fiwm  bi 
pocket  for  execution,  as  he  had  been  walking  ai  unul 
about  Carlow;  and  after  publishing  and  acknowled^ 
ing  it,  deceased  put  it  up  again  in  hia  pocket  ;iBi 
he  could  then  read  writing  by  holding  up  the  paper 
close  to  his  eye.  This  not  very  material  codicil,  that' 
fore,  executed  openly  before  disinterested  witneaoi 
by  a  man  sui  jurist  and  able  to  visit  abroad,  in  the  ab- 
sence of  persons  interested,  and  by  one  not  qoiie 
blind,  is,  I  think,  siifficieutly  proved. 

As  to  the  second  codicil  of  February,  1923,  de 
blindness  then  is  not  material  in  the  proof  ofit,  a*! 
knowledge  of  the  contents  is  clearly  proved,  if  >!(»' 
ray  is  credible.  If  this  codicil  is  proved,  its  tendency 
is  to  set  up  the  will,  by  identifying  several  clauses  mil; 
true  it  is,  that  one  demise  is  not  rightly  recited,  bat  if 
it  be  an  error  it  is  in  an  immaterial  part,  and  that  Mt 
dictated  by  deceased  himself,  hut  in  the  part  drafM 
for  him,  and  the  recital  was  not  intended  to  be  ■  ver 
batim  recital ;  as  an  erroneous  recital  it  could  not* 
tiate  the  codicil,  and  could  be  material  only  as 
to  the  identity  of  the  will ;  but  in  this  point  the 
cital  of  the  annuity  in  the  6rst  codicil  is  correct, 
it  is  not  to  be  sup|X)sed  there  were  two  such  annuitio.^ 
This  codicil  is  regularly  attested  by  three  witacMes 
BrowuC}  Lanagan,  and  Murray,  tlie  drawer.  Tbeni| 
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reason  assigned  in  this  coJici!  for  making  it — the      .'^ss. 

II  of  value  of  property,  so  tliat  it  would  not  bear  the  _,-' 

irge  ofn>  many  annuities;  and  it  has  hoen  justly 

;n'ed,  that  there  is  uuthing  to  falsify  the  reason; 

sanity  there  is  no  doubt,  and  the  witnesses  depose  to 

. ;  it  appears  that  he  was  not  paralytic  till  the  March 

irds ;    the  codicil  could  not  well  have  been 

Jc  by  Nixon  from  any  inHupnce,  as  it  cuts  off  an 

luity  uf  £200  a  year,  and  remainders  to  James 

Henry  Nixon,  and  a  devise  of  £60  a  year  to 

[eory  Nixon ;  and  though  it  gives  the  residue  to 

iwton,  it  does  not  appear  he,  or  any  one  for  him, 

Erfered  about  it ;  he  was  not  present,  and  It  is 

clear  whether   he  would   not  take   the  residue 

sly  in  trust  for  fulfilling  the  will. — [The  evidence 

'JHtructions,  and  reading  over  to  the  deceased,  was 

specified  by  the  Court  aud  observed  upon].  No 

licil  could  be  better  proved,  and  it  corroborates  the 

itity  of  the  will  and  deceased's  knowledge  of  It. 

The  third  codicil  deserves  a  separate  consideration  ; 

n  dated  'Uh  August,  1823,  and  deceased  did  not 

till  182(>.     This  codicil  bequeaths  the  testator's 

to  his  wife,  Catherine  Best,  for  life,  with  rever- 

to  Walter  Newton,  Ksq.,  the  limitation  for  life, 

the  bequest  of  the  rcvcnion  being  interlined ;  it 

revokes  certain  annuities  and  profit  rents,  which 

been  bequeathed  by  the  will,  revokes  a  bequest 

the  will  of  rents  of  certain  houses,  and  bequeaths 

em  to  tlic  mother  of  the  legatees  for  life,  with  re- 

liiidur  to  them  ;  directs  an  abatement  of  X30  pf  r 

mm  be  made  to  a  tenant  out  of  rent  payable  by 

bequeatlis  a  life  estate  in  a  rent  of  X24  per 

mm  to  testator's  wife ;  aud  directs  that,  in  the  event 

certain  tenants  being  evicted,  a  lease  for  evi'r  of 

>e  landft  should  be  made  to  a  trustee  for  the  use  of  a 
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:■;;;:-;  wnon  ruanie>    h  appears  deceased,  in  Mirch, 

-^     nai    i  Tiara'Ttii  strfie.  which  caused  a  tempo- 

~_—   ^^T'-'vaT  ini    n:'  tm  use  of  his  ri<rht  side,  and  for 

-  •■r--  iTT   uinif»<r  whallr  impeded  his  speaking  uti- 

'„i-:--".     H*.  anerward-v  hui  when  the  evidence  doa 

:  -    •i."    Tfrov-rrec  lut   um  of  speech ;  Dr.  Stone  and 

''■    K-.--1,   an?iiat*L  him.     Montgnmcrr  proceeds  to 

?..-    ..;   C:?nxa  aiiL  iuKiiW  powers  were  much  impaired 

'  n:-.  ::ni*. .  ar  l-  uimosi  always  the  case,  hat  Hat 

-  ^- ■.-v.a-c-aTiiira''et:t('raiJT.  and  got  tolerably  mil, 

:  .  .  --.u-  tv  TVi  IK!! art  hi*  death,  as  he  best  read- 

-:    T  ;:-!   :i-  ^.t:  ninrc  insensible,  apparently;  but 

;:.!       ..  .  r:;Tr-f^  i;ini>i'i:'.  so  as-  lobe  well  midentood 

.,-         ^..—-.jj.,.  gj,^  tiinsi  about  him  ;  for  the  last  tm 

■-..-■  :::  »:>.»tj  II  mnnoF^OableSk    The  Reverend  Mr. 

...-.:  -^ii   -:.:i.kr  i.ir  mcntk]  capacity  remained  after 

■....-.:.     *-*.  m;:  t!:a:  :.ii  powers  of  utterance  irere 

.  ■ ...: .  :„r..  ui:.  Tiia:  hi  cocjd  still  give  verbal  inst^l^ 

:   ■■.:^  :•.-  .tttil:  ::«."aTia:':n-iL->  express  himself,  uptoi 

..'.  .      •;.    ."■  r.s  3£t:r:  :  and  witness  often  visited 

;.: .   -•  .■■  -•:■.:    •-  :>.£.:  -p  lo  that  time  he  undw- 

-■  .  >.   V  ;-: ' :  •  wci  sL'i  :."•  hiTT!.  thouorh  hc  was  inct- 

V.     .  -.-■•:-  -.r.Li  ":t  t  TT. . -^nosy  liable  to  express  assent 

..--:■•.:  -■■i:  :•-•;  ::oi:  of  coaversation ;  heww 

.  .  ■' .-.c.-f-r  7.^  a  senience.     The  Rev.  Mr. 

^-     .     •    :.z~z}-r.iz   :.r.i  pV.ysician,  did  not  attend 

i.  .■::.-;■■.  :. :  ___v.iS*  :n  Mirch.  IS'23.  or  afterwards  till 

>.'.  "'.;  -;-"i  ~->  r.uTit.a!  powers  still  sufficiendf 

■_•,     •  .. :-.-.:.  s:  i?  :>  enable  him  to  act  with  judgment 

y.  :  .'..-■.:-.::::■.  :  ho  i:.<n  had  the  control  and  manag^ 

:.:  '.•'''.•■  .■•w-.i  iir.pirtjnt  affairs,  and  money  matters; 

:..  '.:.:i.'<  :"ro:v.  ilcooa?od  having,  toashort  time  before 

hi-i  ii'jAi":.  'jivon  wime>s  his  fees,  and  intrusted  him 

"!i)i  1)  lit"  x'.o  £lm)  note  to  give  the promovcnt,  which 

wjA  ttie   o.ilv  buaiiiess   he  did  with  deceased,  thit 
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igh    his  eyesight  was  almost  gone,   his   mental  _  }^^ 

ers   appeared  fully  commensurate  to  resist  any  — — ,. ■ 

d  or  deceit.     He  then  proceeds,  in  answer  to  the     Newton 

interrogatory,  to  detail  his  opinion;  deceased  ^%ir, 
dstill,  in  1326,  do  business  and  comprehend  ideas, 
jnly  difference  was  in  expressing  himself,  wliich  wit- 
considers  arose  from  a  purely  physical  defect,  for 
in  endeavouring  to  express  his  meaning*  he  would 
ress  evident  dissatisfaction  at  one  who,  trying  to 
Kt  hU  expression,  or  suggest  words  to  him,  had  not 
tm  his  right  meaning,  but  would  appear  pleased 
m  the  contrary  occurred  ;  from  the  middle  of  1 825 
vitited  him  every  week  or  fortnight,  and  often  in 
22  and  IB23;  wlicn  witness  used  to  try  to  cheer 
n  Utterly  with  hopes  of  recovery,  his  usual  answer 

*'  soon  over ;"  he  was  anxious  about  his  wife, 

was  ili,  and  the  witness  believes  he  retained  his 

ilal  faculties  to  almost  the  latest  period  of  his  Hfc; 

bis  lucDtal  capacity  is  corroborated  by  inipiig- 

who  witnessed  deeds  of  his  in  1822,  and  March 

ly,  1823.  Robert  Browne  says,  his  eyesight,  at 

iweof  the  third  codicil,  was  almost  wholly  gone. 
*P«<di  was  thick  in  consetjuence  of  the  paralytic 
^^»  >o  that  it  was  very  difficult  to  understand 
7*  «e  meant  to  convey,  especially  to  one  uuac- 
^^divith  the  subject,  but  he  appearetl  fully  aware 

''ct  he  was  doing,  and  of  its  imiwrtance ;  he 
**•  t)iat  up  to  the  dale  of  that  codicil  he  vim  suffi- 
^  <^upnblc  in  mind  to  make  a  will  or  deed,  re- 
^  tfie  exercise  of  a  sound  judgment  and  discre- 
»***Ovided  he  had  the  power  of  expressing  his 

^y  words,  so  as  to  be  understood,  which  was 

!**y  difficulty  witness  found  in  doing  businc« 

*"**  ;  at,  and  after,  and  previous  to  the  codicil, 

!^?    to  Kllle  witness's  accounts  for  brcail,  whe!» 

i«2 


IM 
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IMA.       (nU  the  IWOMI  of  each  do«p,  «s  hr  ns  imHj  Uiod; 

onlj*  a  £ttlaiT  to  sight  md  speech ;  after  fpcech  iAA, 
witiMM  fooad  great  difficnkr  in  understsadiiig  Ui^ 
aod  at  hit  collected  be  shoold  write  to  Xixoo  (or  4^ 
ccaMd*s  money  in  bis  bands,  and  Nixoo  afterwvib 
enclosed  it  in  half  notes  to  Mrs.  Best ;  deceased  \x}^ 
them  under  his  head  till  promovent  came  to  Ujm% 
when  deceased  gave  them  to  him.  Tlie  other  *ril^ 
nCMCS  ifiree  In  substance ;  of  sanity,  tfaereforc,  at  di 
time  of  the  third  codicil,  there  is  no  doubt. 

Non-  as  to  the  executioa  and  prepantion  of  Af 
third  codicil;  the  same  Robert  Broirne  s*y>,atfin(W 
was  unnillingto  go  when  he  was  sent  for,  being 
deceased  or  his  wife  wanted  him  ;  he  asked 
how  he  was,  which  deceased  answered  by  in()uinB( 
as  well  as  he  could,  how  Browne  was.  Mrs.  M 
then  s.iid  deconscd  wanted  an  alteration  made  ilt 
codicil  to  his  will,  which  he  then  wanted  to  t% 
"  as  she  told  witncjss  deceased  wished  to  leave  the 
after  her  death  to  Walter  Xewtoii,  her  nephewfj 
witness  iniicrted  the  alteration  in  {lencil,  and 
to  deccaseil,  when  deceased  said  "  aye,  aye, 
Widtcr;"  on  which  witness  wrote  it  in  ink,  **d 
*'  her  tmtural  life,  and  after  her  death  to  Walter  Hi 
**  ton,  Esquire;"  and  he  then  read  it  again  to 
censed,  and  told  deceased  he  would  go  for  wi 
which  he  did,  and  brought  Dight  and  Uicha 
with  the  latter  deceased  shook  hands  as  an  old  acriuaii^ 
ance,  both  were  allVcted  at  meeting,  and  deoeMeJ 
seemed  lulty  to  recognize  Kichardson  ;  Dight  cdfr 
curs  in  this,  and  the  scene  which  took  place  betweca 
Kichardson  and  the  deceased  shows  his  sanity  w 
sensibility.  The  result  of  the  evidence  is  that  the  df 
ceased  only  laboured  under  a  phyMcal  disabilitv  ta 
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iglit  and  articulation,  at  the  time  of  the  thinl  codicil ;  1628. 
lilt  he  was  then  sane  and  competent  to  tvtll,  and,  there-  . 
ore,  as  to  the  be({ucst  ofthc  plate,  which  was  read  to 
lim,  aiid  upprehciulcd  by  his  imperfect  expressiouSf 
•  poor  Walter,  &c.,"  and  which  bequest  is  partly  con- 
iempUtcd  by  the  will,  it  must  be  proved  ;  and  the  only 
■BDaiDing  matter  is  as  to  the  rest  ofthc  third  codicil. 
BowDC  says,  that  for  two  or  three  days  bufurc  the 
P^t  cudicil,  he  was  twice  sent  for  by  a  messiige  by  a 
MTvant,  that  either  Mr.  or  Mrs.  IJcst  wanted  him 
■bout  deceased':)  will,  but  he  would  not  go,  thinking 
il  wiLs  to  draw  a  codicil,  as  he  could  not  rightly  un- 
derstand him;  witness  found  it  ditHcuIt,  almost  im- 
poatiible,  to  understand  him,  his  speech  was  so  tnipcr- 
ftct  from  the  paralytic  attack;  he  was  resolved  to 
^ccliDC  drawing  the  codicil,  though  he  had  no  objec- 
to  witness  one ;  so  Richardson  says,  he  could 
understand  what  deceased  said  at  the  time  of  the 
codicil,  and  that  it  was  almost  impossible,  except 
thosc  used  to  his  maimer,  to  understand  him  ;  und 
is  no  evidence  that  he  could  then  read  writing, 
that  any  part  ofthc  codicils  but  that  respecting 
plate  was  read  to  him.  If  the  policy  he  to  guard 
ton  who  are  merely  blind,  is  it  not  strengthened, 
leij  the  testator  is  unable  to  convey  his  thoughts  by 
intelligibly  and  clearly  ?  he  spoke  chiefly  in 
Myllables.  Here  is  a  very  long  codicil,  con- 
material  variances  from  intentions  in  the  will, 
eu  ill  the  codicil  of  February,  1823 ;  the  only 
cc  which  can  possibly  satisfy  the  law  is,  that 
deceased  acquiesced  in,  and  approved  of  the  alte- 
ion  and  reading  aa  to  the  plate ;  but  can  I  from  that 
presume  the  testator  to  have  known  the  rest  of 
codicil  ?  it  lay  on  the  pronioveut  to  show  who 
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™,  }^^'      took  the  instructions  of  one  unable  to  connect  a  kso- 

. — 1., _--'  tence ;  indeed  the  very  words  should  have  been  dis- 

NevTTON  closed,  unless  the  document  was  read  to  the  testator. 
Q^'g^  All  that  is  proved  about  the  plate  is  quite  consistent 
with  his  ignorance  of  the  rest  of  the  codicil,  so  that 
knowledge  of  the  rest  is  not  necessarily  to  be  implied. 
There  is  no  fraud  or  influence,  in  my  mind,  and  mj 
impression  is,  that  he  did  give  instructions  for  theco* 
dicil ;  but  I  think  there  is  not  sufficient  to  satisfy  the 
demands  of  the  law  respecting  wills  of  persons  onder 
physical  disabilities.  I  must  say  that  the  conduct  oftbe 
promovent  has  been  perfectly  fair  towards  the  familji 
and  in  the  cause,  and  probably  it  is  the  absmce  of 
contrivance  about  the  third  codicil  that  prevents  lull 
proof  of  it. 

[The  Court,  by  its  interlocutory  order,  having  de 
force  and  effect  of  a  definitive  sentence,  decreed  fir 
the  validity  of  the  will  and  two  codicils,  and  of  M 
much  of  the  third  codicil  as  relates  to  the  testator's 
plate ;  and  pronounced  against  the  force  and  validi^ 
of  so  much  of  that  codicil  as  relates  to  the  other  le- 
gacies and  dispositions  therein  contained.] 


I 


Or  tUe  Af/mitnon  qfan  ejcejfiee  Alityation. 


ThU  suit  was  iDstituted  by  Lady  Burton^  wife  of 
nr  Charles  Burton,  Bait.,  the  sister,  and  one  of  the 
lext  of  kin  of  Josliiia  Paul  Mcrcdyth,  Esquire,  ^vlio 
icd  ill  the  month  of  April,  1S2S.  The  suit  was  to  re- 
move a  caveat  entered  by  Luuneelot  Fisher,  who  ap- 
peared, and  alledgcd  a  will  and  codicil  of  the  deceased, 
cUtcd  respectively  the  2Gth  and  29th  January,  1S28. 
After  issue  had  been  joined  and  witnesses  examined, 
llobcrt  Bonliani,  Es(|^  intervened,  and  exhibited  an 
interventional  and  exceptive  allegation,  as  the  sole  ex- 
itor  named  in  a  will,  bearing  dat«  the  IHh  July, 
If  of  which  he  had  obtained  probate  forth  of  the 
tn^tive  Court  of  Canterbury,  on  the  itOth  August, 
1828.    Tlic  fourth  article  of  this  allegation  alletlged, 
"lliBt  the  said  Joshna  Paul  Mercdyth  departed  this 
"life  in  the  King's  Bench  prison  in  England  ;  that  at 
"the  time  of  the  death  of  said  deceased,  and  for  some 
"dme  before,  he,  the  said  Jo:^hua  Paul  Mcredyth, 
"tlte  deceased  in  this  cause,  was  a  domiciled  inhabi- 
"Uut  of  Great  Britain,  to  wit,  within  the  provuice 
^Cinterbury,  and  that  he  the  said  Joshua  Paul  Me- 
"rcdytli  ha<1,  previous  to  such  time,  acquired  a  domi- 
"cilc  iviUiin  the  said  province  of  Canterbury,  having 
"Jong  before  departed  from  Ireland  (the  country  of 
"his  birth)  and  taken  up  his  residence  within  thcpro- 


1828. 

Jtfic-A.  Tvi-m. 

Pending  a 
•nil  htr<f,  lUl 
Gxeciitar  of  « 
will  not  In  iuil 
nbuinec)  pro- 
Late  of  it  in 
Encl.-uid.wliara 
llie  ijLi:«ui.ii,  n 
tuitiTi)  of  Ir^ 
Unil,  tiiul  t)iei|  ; 
luitteXi^rliUd 
(ci  tlili  (^nurt 
QntprtaiiilnK 
the  tuil.  iu  not 
baiagthv  fonioi 
dtitnieihi, 
Oliaiigeof  dv- 
■nicilvnot  being 
cle^rlj  rtiown, 
tha  oxGC|it]oo 
wu  ovurrulad. 

TbU  Court, 
genmtlv,  U 
Ruidpil  h}  tho 
■Icoiaion  of  tlia 
Court  of  tho 
decoawiJ'A  do- 
mic i1*. 

TIm  1*w  of 
•lumicilainiueh 

CUMCOMl- 

■)«r#>l,  utiJ  huw 
do  mid  1ft  taty 
!>•  ohnngail. 


(■)  Sm  situ  3  Law  Rec.  I&3,  wbere  Uua  case  u  reported  at  t>ome> 


tar  cfae 


with  intern  to 
of  his  file,  and  to 
"     The  remsuuicr 
■8  eridence  of  cUi  a- 
by  the  iK  c«—<il,  «lkdpi 
■re   Aatod  and  mi- 
The  pnycT  of  the] 
thift  ne  pnceeoB^  at  the  csooe  nigul 
or  die  csnoe  difiinsKa 
that  the  parties  cfaereco  origfcl 
to  the  Ei^toh  Conns  for  the  deaaoa 
their  respeoiTe  r^tt. 

For  die  pleadbig. — Dr.  George  Moore  tadj 
Stock. 

Coatra. — Sir  Hetuy  JferedytA,  Bart^  sod 
Slaplea. 


JcDGMEirr. 

Dr.  RjiDCLiPF. 

This  suit  tras  brought  on  the  14th  of  Junr, 
b?  Ladv  Burton,  the  sister  of  Joshua  Paul  Mi 
Esq.,  against  a  caeeaivr,  who  set  up  a  will  dated 
January,  1828,  and  a  codicil  dated  29th  of  the  « 
month;  issue  was  joined  ;  and  on  the  l&t  Julj  ti 
a  requisition  to  examine  issued,  which  had  bea 
turned,  when,  on  the  4th  November,  Robert 
Esq.,  appeared  as  an  intervenient,   on  his  int 
as  executor  under  a  will  of  the  9tli  of  July,  1SiT).| 
and  exhibited  an  allegation,  partly  interrcntional  i 
partly  exceptive ;  for  he  alledges  hi»  interestf  aadi 
a  probate  of  the  will  he  relics  on,  granted  on  the. 
August,  1828.  by  the  Prerogative  Court  of  Caat^l 
bury.     The  exceptive  part  of  his  allegation  refinoBi 
that  pro!»atc,  and  asserts  thnt  Court  to  be  the  ptopff 
tribunal  to  dctcnninc  all  the  questions  m  the  caatf. 
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Ihcgroiindalled^jed  in  the  fourth  article;  and  the       »858. 

ition  states  matters  temlinj;  to  show  that  the  ^J^^^^^^J^]]];- 

;s$cd  was  so  domiciled,  his  intention  to  abandon 

domicile  and  to  adopt  the  other.    The  admisfnon 

this  allegation  is  opposed  by  the  two  original  liti- 

lU,  who  contend  that  his  allegation  is  too  late  to 

received,  for  that,  intervening,  he  must  take  the 

us  he  finds  it,  and  issue  being  joined  before  he 

;d,  he  must  proceed  as  from  that  |wint,  and  not 

except  to  the  jurisdiction  ;  and  that  not  having 

ired  under  a  protest  against  submitting  to  the 

Itction,  he  is  now  disabled  from  excepting  to  it, 

iTing  admitted  it  by  his  general  appearance  (this 

^ourtf  however,  cannot  rest  the  case  on  such  grounds, 

these  reasons,  that  the  intcrvenientdoes  not  come 

to  side  with  or  assist  either  party,  but  to  remove 

th,  together  with  the  cause,  from  the  Court)  ;  and 

the  allegation  is  not  strictly  a  plea  to  the  juris- 

tion,  but  an  appeal  to  the  legal  judgment  and  dis- 

tioQ  of  this  Court,  whether  it  will  not  be  guided, 

its  grant  of  probate,  by  the  Court  of  the  alledged 

licile,  and  suspend  its  proceedings  until  that  Court 

les  the  controversy  respecting  tlie  representation. 

B  also  contended  by  the  original  parties,  that  this 

jtnt  should  have  been  brought  forward  on  motion 

[tail  affidavits  of  facts,  and  not  by  allegation ;  but 

fh  that  would  have  been  a  better  course,  as  asus- 

of  the  proceedings  is  all  the  intervenient  «ould 

I'CXpcct,  there  being  assets  in  Ireland  and  none  alledged 

[in  England,  and  80,  even  if  his  will  he  valid,  there 

oust  be  a  representation  in  Ireland ;  and  as  the  time 

I  when  the  intervenient  6rst  learned  the  dependence  of 

[l^esuit  here  might  he  material,  if  any  terms  were  to 

|&piu[M»ed  as  a  condition  of  the  suspense  j  the  Court 

[iriil  not  decide  this  matter  on  technical  uicctieSj  but 

»rocccd  at  once  to  the  sulwtancc  of  the  ease. 
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Practice  u  to 
repreMotatioD, 
ftnd  bow  far 
the  /e-r  loci 
domicilii  ii  to 
be  followed  io 
grutlng  pro- 
bftt«. 


There  is  no  doubt  that  the  distribution  of  intes- 
tate's personal  effects,  which  have  no  locality  in  law, 
is  to  be  made  according  to  the  laws  of  that  plao^ 
wherein  the  deceased  had  his  domicile  at  the  time 
of  his  death,  and  not  merely  where  he  <Ued,  or  had 
his  personal  effects  without  more,  for  the  preson^ 
tion  of  law  is,  that  the  intestate's  intention  must  hare 
been,  that  the  distribution  should  be  by  the  law  of  the 
place  of  his  domicile(a) ;  when  there  is  a  will,  whidi 
gives  express  directions  as  to  the  disposition  of  assets 
a  question  of  that  nature  cannot  arise,  except  on  the 
application  of  the  residue  undisposed  of.  So  far  as  to 
distribution  of  the  effects ;  let  us  now  see  how  the 
matter  stands  in  a  Court  of  Probate,  as  to  represen- 
tation to  the  deceased's  person.  Su:  John  Nichol  tf- 
pears  to  consider  that  there  is  no  authority  or  pnndple 
for  assuming  it  as  a  proposition  universally  true,  that 
a  will  to  be  valid  must  strictly  conform  to  that  law, 
%vhich  would  have  regulated  the  succession  to  the  de- 
ceased's personal  property,  if  he  were  intestate,  ft^r- 
ting  V.  Thornton(b)i  Larpent  v.  Lindrif{c)y  Reaii 
Case(d).  However,  as  Sir  John  Nichol  states,  the 
general  practice  (which,  1  think,  is  agreeable  to  prin- 
ciple) has  been  to  follow  the  judgment  of  the  Court 
of  Probate,  within  whose  jurisdiction  the  domicile  of 
the  deceased  person  was  at  his  death,  if  clearly  asce^ 
taincd ;  and  occasionally  in  this  country,  in  granting 
probates  of  wills  in  unlitigated  cases,  where  the  ori- 


(»)  Sec  also  Thornton  v.  Curling,  8  Sim.  310;  and  Prk«  j.Dtt- 
hurst,  ibid.  279,  as  to  succession  to  the  personal  property. 

(6)  2  Add.  6.  (c)  1  Hagg.  382. 

(d)  Ibid.  474.  But  see  Staidey  v.  Bemes,  3  Hagg.  373 ;  Moon  t. 
Darreli,  4  Hagg.  346 ;  and  De  Bonnecal  v.  De  BonnevaJf  I  Curt.  &M, 
eatablisliing  that  the  will  cannot  be  admitted  to  probate  onleu  exfr 
cuted  according  to  the  law  of  the  place  of  domicile ;  and  Tatnatt  t. 
Hankey,  3  Moore,  P.  C.  342,  holding  that  if  the  vill  be  merely  iaa»- 
cution  of  a  power,  the  rule  differs. 


COURT  OF  PBEBOGATIVE. 


187 


Burton 
ft. 

FlSHBB. 


uls  are  of  record  in  the  proper  Ecclesiastical  Courfo  j^fJ/^Tm 
in  Great  Britain,  all  that  is  required  is  a  certified 
)py  of  tlie  will  to  be  proved,  and  a  certificate  of  the 
It  of  probate  of  it  in  Great  Britain,  and  taking 
le  place  of  the  deceased's  dcatli  to  be  primd  facie 
place  of  his  domicile ;  but  there  may,  perhaps,  be 
sible  cas<s  wherein  that  practice  could  not  be  fol- 
ded without  great  and  manifest  inconvenience,  and 
intestate  ca.ses  the  ndininistration  here  might  not 
be  necessarily  grante<l  to  the  person  who  ob- 
it in  the  Court  of  the  foreign  domicile,  by  rea- 
of  the  Statute  requiring  it  \o  be  granted  to  the 
)w  or  next  of  kin.  In  litigated  cases,  it  may  sccra 
a  hardship  on  those  who  commenced  their  suits 
re,  to  be  turned  round  to  await  the  sentence  of  a 
>urt  in  another  countiy,  and  so  it  is ;  but  it  may  be 
great  a  hardship  on  a  person  dwelling  in  the  other 
>antry  to  be  obliged  to  litigate  in  this. 
Taking  this  Court,  on  principles  of  international 
r,  and  to  avoid  conflicting  decisions,  to  be  generally 
jund  to  guide  itself  by  the  Court  of  the  place  where 
deceased  was  domiciled,  let  ua  see  whether  the 
■Hedged  prove  Mr.  Ateredyth  to  have  been,  at 
death,  domiciled  within  the  jurisdiction  of  the 
Court  of  Canterbury.  No  accurate  definition  is  to  Dcaaiuon  ^t 
W  found  of  the  term  **  domicile ;"  in  fact,  such  a  de- 
finition could  not  be  hoped  for;  the  shortest  and  most 
general  seems  to  be  that  of  Vattel(a),  "  the  habita- 
'*tion  fixed  in  any  place  with  the  intention  of  always 
"itsying  therc"(i)'     The  fourth  article  here  gives 


(«)L.I.  C.  10.  MC.SItt. 

(ij  9m  felM  Sualt^  V.  BeneB,  9  Hagg-  373 ;  Moon  r.  Darrtll, 
\  Van-  S4*  i  ^  Btmnal  v.  De  BoHHecal.  1  CurL  B>9 ;  TiiUmU  v. 
r,  7  Sim.  M  ;  OnatUu  o/DMoutie  r.  tfDovtaU,  7  Clukv  U 
:  817  i  ukd  Afoira  V.  Mnro,  ibid.  849. 
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Fisher. 


How  the  do- 
micile of  ori- 
gin maj  be 
changed. 


•uw  ,  '^'       sanction  to  that  definition,  and  follows  m  part  tlie 

JUich.   term.  •    .,      ,      tr        .         ,    -.  ■,         ■,        •   •! 

, '  Code  ciml  rfe  Napoleon{a)  ;   the  domicile  we  «e 

Burton  speaking  of  is,  of  course,  the  acquired  domicile,  in  con- 
tradistinction to  what  is  usually  styled  the  domicile  of 
origin,  or  forum  originis  ;  the  deceased's  domicile  (^ 
origin  was  Ireland,  as  the  fourth  article  shows,  andhe 
is  not  averred  to  have,  till  1816,  left  Ireland,  the 
country  of  his  birth  ;  that  original  domicile,  however, 
he  is  pleaded  to  have  abandoned,  and  changed  his  do- 
micile to  England,  where  he  died,  and  the  question 
here  is,  whether  the  exception  contains  facts  sufficioit 
to  show  that  he  took  up  his  habitation  in  England, 
not  only  with  the  intent  of  fixing  his  domicile  there, 
but  with  the  intent  of  abandoning  his  original  domi- 
cile in  Ireland ;  on  this  supposed  change  of  domi- 
cile the  third  rule  in  Somermlle  v.  Somerviiie(b),  be- 
comes important,  "  the  original  domicile,  or  Jorum 
"  originis,  is  to  prevail,  until  the  party  has  not  only 
"  acquired  another,  but  has  manifested  and  carried 
'*  into  execution  an  intention  of  abandoning  his  for- 
"  mer  domicile  and  taking  another  as  his  sole  domi- 
"  cilc ;"  that  rule  has  now  become  a  landmark, 
adopted  by  Sir  John  Nichol  in  Curling  v.  TAornftm, 
and  it  precisely  agrees  with  the  opinion  of  Vattel(c)i 
we  are  considered  as  retaining  our  original  domicile 
till  we  have  abandoned  it,  in  order  to  choose  another; 
a  man  then  docs  not  establish  his  domicile  in  any 
place,  unless  he  makes  sufficiently  known  his  inten- 
tion of  fixing  there,  either  tacitly  or  by  express  declsr 
ration ;  so  the  Code  civil  de  Napoleon(d)y  spewing 
of  the  change  of  his  domicile  by  a  Frenchman, 
says,  the  proof  of  the  intention  must  result  from 
an  express  declaration,  made  as  well  to  the  muni- 
cipality of  the  place  he  leaves  as  of  the  place  to 


(a)  Du  domicil,  tit.  3. 
CO  L.  l,c.  19,  Bcc.  218. 


(ft)  5  Ves.  750, 

{d)  L.  1,  tit.  3,  Noft.  103, 104. 
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lich  he  transfers  his  domicile ;  and  in  default  of  cx- 

"css  declarations  the  proof  may  result  from  eircum* 

ces  *•  e.  the  proof  of  the  intention  not  only  to 

idon  the  domicile  he  had,  but  to  take  uj)  another 

id  a  different  domicile.     In  this  case  avennents  arc 

incd  in  the  alle<ratiun  of  such  an  intention,  and 

is  said  that  such  averments,  though  necessarily  to 

:  ultimately  proved,  must  now  be  taken  as  true,  so 

to  warrant  the  admission  of  those  allegations  to 

f,  tliough  the  intention  may  not  be  fairly  dcdu- 

blc  from  the  facta  pleaded  ;  but  if  not  so  fairly  de- 

cible,  as  was  observed  by  the  able  Judge  who  dc- 

Ttnined  the  case  of  Curling  v.  Thorutony  they  avail 

ling  in  the  cause.     The  Intention  is  not  a  fact, 

t   «   couclusioD   to  be    deduced   from  the   facts 

led.     ^'ith  those  principles  and  obsci'vations,  let 

see  whether  it  be  a  fair  and  clear  deduction  from 

le  facts  alledged,  tliat  Mr.  Mcrcdyth  took  up  his 

sJdcnce  and  habitatiou  in  England,  with  the  inten- 

of  settling  there  for  the  remainder  of  his  life,  and 

abandoning  the  country  of  his  birth  and  connexions; 

it  be,  this  pleading  should  be  admitted,  and,  on 

f  of  the  pleading,  I  think  I  might  be  bound  to 

ud  the  proceedings  here  till  Llie  judgment  of  the 

rogntirc  Court  of  Canterbury  be  had  in  a  suit  to 

there  carried  on  ;  and  where,  so  far  as  depends  on 

Judge,  the  questions  would  have  a  more  able  de- 

inalion  ;  but  I  should  more  willingly  do  so  were 

suit  nctiully  now  depending  in  that  Court,  tonch- 

g  the  right  of  the  representation.    It  appears  on  the 

of  all  the  wills  alledged,  that  the  deceased  died 

ed  ot  estates  in  Ireland,  including  houses  in  St. 

phcn's-green  and  near  the  North  Strand  in  Dul>- 

n;  and  it  appears  he  had  houses  of  residence  at  both 

jhca\  and  it  is  admitted  by  tlic  allegation,   that 
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■  1Sl6iiia  IBIT.Hi 

'  mm  nwamm\}imdiivm  ldl9»tfaiche  » 

to  hxte  faiBf  ihndMed  the  wmuf  of  his 

KtUe  IB  rini,lMJI    The  6cts  to  prore  this  ate 

to  be,  Uv  fcliiuft  aad  fiwAuig  a  Inyac 

1819>  St  WmWm,  m  Wales,  «tx^i^  there 

■Wftt^y,  aAeiMuils  hirag  or  fnnlialiuig  a 

ISrit-ftreet,  WeUiiaster,  aad  aftenimnb  hiriagl 

n^t  rerranea  st  rftiHiienwft,  ul  fetus  between  11 

nd  April,  1822,  changing  at  least  thrc«  tiiacs; 

the  aune  allegation  admits  that  in  that  iaterfsti 

paid  occarional  visits  to  Ireland,  which  are  staled  1 

the  aU^aticm  to  hare  been  short.     In  this  the  < 

cannot  ditoorer  his  intention  of  abandoning  his 

and  taking  up  another  domicile.     Ko  letter, 

tion.  or  sale  ofprc^rty,  which  would  show  this  a 

tion,  it  pleaded  to  have  taken  place  or  been  made  i 

that  interral.    In  April,  1322,  he  again  went  to 

land,  and  returned  to  England,  to  what  part  U\ 

does  not  appear,  it  may  have  been  to  an  hotel  orl 

porary  lodging ;   and  he  is  found  again  in  Ii 

the  place  of  fais  original  domicile,  in  October,  If 

There  is  no  statement  of  where  he  lired  in  Eni 

atanytimcotVcr  April,  1822,  till  we  find  him  in 

and  even  after  his  going  from  Ireland,  after 

1823,  no  place  of  residence  in  England  is 

to  him,  and  we  arc  in  the  dark  as  to  his  actions 

the  wills  are  made  ;  non  constat  he  was  then 

in  Londun,  on  arriving  from  Ireland  in  1323  or  1( 

and  obliged  to  stay  In  London  till  he  died,  for  a  I 

in  the  intervenient's  will  shuwK  he  had  tlie  benefit  oft 

Rules  of  the  King's  Bench  prison  Iwforehis  !ra| 

ment  within  tlic  walls.   As  to  the  letter  alledgrd  in  thi 

seventh  nrticlc,  written  in  October,  1823,  to  hts  Eog* 

lish  attorney,  it  is  allcdged  in  proof  of  his  harii^  !■ 


V. 

FisHBa. 


f8l9,  cbanf^  his  tlomicilc;  hut  it  docs  not  contain       i83fl. 
declaration  or  even  alliision  of  having  done  so,  or  y*^'  ^"^ 
ren  any  intention  of  living  in  Kngland  in  future ;      duiton 
but   merely  an  anj;ry  expression   against  his  Irish 
i^nts,  and  of  determination  to  sell  property  and  pur- 
chase in  Enjrland,  which  hasty  determination,  if  lie 
really  conceived,  he  never  executed,  or  took  any  stop 
towards  iu  execution.    The  letter  shows  he  then  had 
^^bU  place  near  the  North  Strand  in  Dublin,  and  had 
t)ien  abuiiduncd  it  j  the  end  of  the  letter  might 
be  as  rea-ionably  argued  to  imply  an  intention  that 
■land  was  to  be  bis  cliicf  residence  a.s  that  England 
he  liad  then  ali»,  and  long  afterwards,  his  Stc- 
r*^rcen  or  former  residence  in  Dublin  ;  this  ap- 
by  the  deed  of  1826,  made  three  years  after  ; 
deed  has  been  relied  on  by  the  pleading,  but  it 
a  mere  tmst  for  payment  of  his  creditors,  withont 
^fc^encc  to  domicile,  and  the  surplus,  after  providing 
the  creditors,  and  for  an  annuity  for  himself,  was 
be  his  own.    It  is  true,  the  execution  of  the  deed 
in  England,  and  it  was  probably  dran-n  by  an 
liuli  attoniey ;  but  how  is  deceased  described  in 
I?  "of  StephenVgreen.in  the  city  of  Dublin,"  as  if 
were  then  his  sole  description;  perha[>s  he  was 
in  the  Rules,  and  the  circumstances  render  that 
lore  than  probable ;  and  yet  in  describing  him,  it 
not  seem  to  have  occurred  to  him  or  his  Eng- 
r£di  Bobcitor,    that  he  vios  become  a  gentleman  of 
lEogland,  and  had  ceased  to  be  connected  with  Irc- 
llnd.     Now  how  does  he  describe  himself  in  trath 
[Hill     w  well  that  relied   on  by  the  impugnant  as 
'^t  by  the  iutervenient — not  as  late  of  Wrexham  or 
Uamuicntmith,  or,  generally,  as  of  any  part  of  Eng- 
jlizid.  but  OS  late  of  the  city  of  Dublin,  in  Ireland, 
It  then  a  prisoner  in  the  King's  Bench  prison.     It 


V. 
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18SB.  could  not  be  supposed  that  he  acquired  a  domicile  in 
---  ,  '^  England  by  residence  within  the  rules  or  the  walls  of 
Bdrton  the  King's  Bench  prison ;  all  such  residence  goes  for 
nothing,  and  the  change  of  domicile  was,  according 
to  the  pleading,  in  I819i  or  not  at  all.  Bempder. 
Johnstone{a)  decides,  that  a  residence  in  any  place 
by  constraint,  operates  nothing  in  a  question  of  change 
of  domicile,  agreeably  to  the  rule  of  the  Roman  law* 
in  the  passage  referred  to  by  Domat(&),  to  show  that 
a  person  banished  to  any  certain  place,  by  order  of  the 
Frince,didnottherebylosehi8originaldomicile. '  This 
case,  therefore,  can  derive  no  aid  from  Mr.  Meredytfa*! 
involuntary  residence  and  domicile  in  England ;  if 
acquired  at  all,  it  must  have  been  acquired  before  the 
first  arrest  of  the  prisoner.  The  pleading  is  well 
drawn,  accurately  stating  the  law  and  the  facts,  so  fir 
as  set  forth,  but  it  does  not  disclose  any  particulars  rf 
the  residence  or  movements  of  the  deceased  after 
1823,  which  it  must  be  presumed  it  would  have  d<ne 
had  they  favoured  the  pleader's  intentions. 

On  the  whole,  it  does  not  appear  to  the  Courtthit 
the  facts  allcdged  support  the  averments  necessary 
to  show  that  Mr.  Meredyth  abandoned  his  original 
domicile  in  Ireland  intentionally,  and  fixed  his  domi- 
cile in  England ;  and  the  Court  being  of  that  opinion, 
is  relieved  from  the  consideration  of  the  propriety  of 
turning  away  from  this  Court  the  suitora,  in  a  case 
instituted  here,  who  have  gone  to  issue,  and  the  exa- 
mination of  witnesses,  before  the  intervenient  obtuned 
from  the  Court  of  Canterbury  his  probate  in  commos 
form,  and  more  especially  where  no  affidavit  is  exhi* 
bitcd,  that  the  intervenient  was  ignorant  of  the  pre- 
vious proceedings  in  this  Court.  The  Court,  therefor^ 
rejects  the  allegation,  but  without  costs. 

(«)  3  Ves.  108.        (6)  Droit  public,  liv.  1,  tit.  xvi.  sec.  iv.  No.  aT. 
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OTLEY  F.  OTLEY. 

This  was  a  suit  by  John  Otley,  the  nephew  and 
siduary  I^atcc  named  in  the  will  of  Aleock  Otley, 
against  Michncl  Otiey,  the  brother,  and  only 
[t  of  kin,  and  the  sumving  executor  of  the  will. 
le  citation  called  on  htm  to  see  and  hear  proved,  in 
rial  form  of  law,  the  contents  or  import  of  the  last 
and  testament  of  the  dcccnscd,  the  will  having 
destroyed  or  spoliated  since  the  death  of  the  dc- 
oud  no  part  or  copy  thereof  being  now  forth- 
QStntng  or  in  existence ;  and  to  accept  probate  of  it,  or 
to  show  cause  against  letters  of  administration  of  the 
goods  of  the  deceased,  with  the  contents  or  purport 
of  the  will  annexed,  being  granted  to  the  residuary 
legatee*  A  citation  issued  against  the  nephews  and 
nieces  of  the  deceased,  to  propound  their  interests,  to 
which  Charlotte  Collins  appeared  as  an  intervcnicnt, 
and  allcdged  intestacy. 

For  the  will — Sir  Ilenri^   Sferedjfth,  Bart.,  and 
1^.  Steele. 

Contra — Dr.  George  Moore,  and  Dr.  Crnmptmi. 


IIU,  Term. 


I 


JvDOaiBNT. 

Db.  Radcupp. 

This  suit  is  for  the  purpose  of  proving  the  sultstancc 

ft  will  of  1820,  the  original  being  allcdged  to  have 

destroyed.  Mrs.  Collins,  aniccc  of  the  dcccised, 

rvened  and  carried  on  the  defence,  as  the  impng- 

Michael  OtIey,  never  appeared.     The  will  not 

g  produced,  the  pruniovent  has  taken  on  himself 

prove  three  things ;  first,  that  the  will  was  exc- 

o 


TIi«  «ecM. 
tloij  if  n  will 
lb«it>i:  iiroToil, 
miJ  there  being 
aa  groun'U  l'> 
■upparl  I  lid 
priMumplian 
that  ilie  tox- 
tstor  iI««trovcd 
it  i    the  Court 
decreed  for  Iho 
ct>nlrii{«,  un 
j>»r(i]  eTiOi-DCe, 
that  liic  only 
noxt  of  kin  hail 
bitraoil  »  iDB- 
terial  pnpor  of 

111*  iJralh,  ami 
t»wte<l  thklfla 
clrMriK'iiun  be- 
»«fittC(J  him. 
and  mJmiUad 
that  it  wullift 
will  of  Uio  dv- 
CC«M<1. 

AdmiMioD* 
or  dedsraliDU 
of  Uiird  t>i*r- 
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qiillry,  or 
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liiu  »  bmcAcial 
ioir'rciil,  aiktl  ji 
B  pvt;  Iv  « 
■lilt  de()«itdlii|[. 


194 


CASES    DETERMINED    IN    THK 


1829. 
Hil.  Term. 

Otlby 

V. 

Otlby. 


cuted,  and  existed  at  the  deceased's  death ;  second, 
that  it  was  afterwards  destroyed  by  the  impugnant; 
third,  its  contents.  There  is  no  question  that  the  de- 
ceased, some  time  in  1820  (his  wife  being  then  alive), 
duly  executed  his  will  in  the  presence  of  three  sub- 
scribing  witnesses  ;  that  a  person  of  the  name  of 
John  Baldwin,  an  attorney  of  the  Court  of  D'Oyer 
Hundred  at  Cork,  prepared  it  from  the  deceased's 
verbal  instructions ;  and  that  it  was  executed  in  the 
presence  of  impugnant,  who  knew  the  contents  then, 
and  actually  went  for  the  witnesses,  the  Messrs.  Wil- 
liam and  Charles  Davis,  the  co-attestators  with  Bald- 
win; and  I  think  that  the  intervcnient  threw  away  her 
time  and  her  money  in  attempting  to  question  the 
execution  of  the  will  in  1820,  by  going  into  the  ftcl% 
whether  Baldwin  was  trusted  to  draw  it,  not  being 
deceased's  general  confidential  agent.  There  is  no 
doubt  also  of  the  deceased's  sanity  at  the  time ;  thoe 
is  no  trace  in  the  cause  of  any  other  testamentary 
paper  having  been  ever  executed  by  the  decease^ 
and  it  is  the  belief  of  all  that  there  was  not.  Whit 
then  became  of  that  will  ?  was  it  destroyed  by  the 
tcstrttor,  or  was  it  in  esse  when  he  died  ?  The  pre- 
sumption of  law  is,  where  the  will  is  not  found  at  the 
testator's  death,  it  was  destroyed  by  himself,  but  that 
presumption,  like  all  others,  may  be  rebutted  byeri- 
dencc,  and  may  be  more  or  less  strong  according  to 
the  circumstances  of  each  case.  There  appears  agaioit 
the  destruction  of  it  by  the  testator,  first,  the  exist 
cncc  of  its  envelope  ;  it  is  a  circumstance  against  de- 
struction by  him  that  the  envelope  was  left,  it  not 
being  natural  to  destroy  one  without  the  other;  but 
Dr.  Moore  ingeniously  suggests,  deceased  might  have 
taken  it,  when  he  was  destroying  the  will,  to  fold  the 
notes  for  £2300,  which  it  appears  were  found  in  it; 


tf  «>,  it  must  be  contended  he  destroyed  it  very  lately} 
on  petting  the  £23t>0;  it  is  not  to  lie  supposed  he 
hftd  received  this  uiuiiey  lon^,  as  it  wns  lying  unin- 
_vcsted|  witliout  hearuig  interest,  and  in  danger  at  his 
^BuHlM  ;  and  there  is  no  fact  in  the  case  from  which  to 
^■nign  any  reason  for  its  destruction  in  the  latter  part 
Krf  his  life.    Supposing  the  account  of  the  contents  by 
,    the  three  witnesses  to  the  will  of  1820  to  be  admissible 
I    eridencc,  and  to  be  true,  the  residue  was  left  to  the 
promovent  and  his  son,  called  after  deceased,  ivith 
certain  liuiitations,  and  a  provision,  that  the  gruiid- 
■phew  should  continue  the  name  of  Alcuck  in  his 
issue;  there  were  demises  to  the  wife;  XlUU  a 
to  tlie  impugnaiit  for  life,  and  £oO  a  year  to  an 
itiumte  sou.     It  is  contended  that  deceased  was 
rds  dissatisfied  with  tliat  will,  and  intended  to 
rokc  it,  fipit, — un  account  uf  the  death  of  his  wife  ; 
if  tlie  contents  deposed  to  arc  correct,  there  was 
occasion  to  revoke  it  for  that,  or  even  to  alter  it, 
the  furniture  was  left  to  her  and  Michael,  with  sur< 
iTorUiip,  and  so  also  was  the  executorship.   It  is  also 
that  his  natural  son  displeased  him,  and  he  in- 
to alter  his  will  as  to  his  bequest;  that  was 
■go,  and  it  could  be  done  by  merely  senitching 
his  legacy,  and  did  not  involve  the  whole  will; 
li  it  is  said,  that  his  displeasure  did  involve  the 
hole  will,  for  that  he  quarrelled  with  his  nephew's 
ingc,    and   never  was   reconciled    to    him ;  but 
[BiUlwin  says  though  he  was  a  little  hurt  at  the  mar- 
iner having  taken  place  without  his  being  apprizc<l 
fof  it,  the  wife  reconciled  theni}  and  she  died  several 
ago;  indeed*  the  will  must  have  been  after  the 
iciliation  and  marriage,  for  how  else  could  it  con- 
a  device  to  Alcock  Otley,  the  promovcnt's  son  ? 
tthc  evidence  of  William  Davis  is,  that  deceased  felt 
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the  li^trongest  interest  uud  aficclion  for  the 
ami  his  family,  he  being  the  son  of  his  favoarite 
ther,  whose  memory  he  cherished  ;  tliat  deceased 
tlie  promovciit,  nhen  a  child,  to  live  with  him, 
educated  and  apprenticed  him,  paying  a  gomi 
and  to  the  latest  was  interested  about  him.  The 
movent  and  his  son  usually  dined  with  him 
Sunday  ;  and  Charles  Davis  says,  deceased,  in  hi» 
illness,  expressed  to  him  the  warmest  regard  for 
movent,  who,  as  well  as  his  son,  were  favourites 
and  that  deceased  to  the  latest  period  had  a  pareotil 
affection  and  solicitude  for  him  and  his  family;  k 
paid  for  Alcock's  education,  aud  expressed  thegrdt- 
est  attachment  for,  and  even  told  his  servant  he  hidiv 
one  to  leave  his  property  to  but  the  promoTrst  nl 
his  children  ;  he  liad  some  regard  for  Michael,  tl» 
impugnont,  hut  deceased  generally  treated  him  m 
dependant,  and  he  had  no  children  ;  and  as  Id  Uf 
nieces,  it  is  agreed  on  all  hands  he  almost  disowM^ 
them;  and  Mr.  Lombard  discovered,  that  on  applf' 
ing  to  deceased  on  his  death  bed,  at  the  requra  d 
Mrs.  Collins,  he  gave  him  to  understand  he  hadx^ 
tied  his  affairs  as  to  her;  that  he  had  been 
ahout  her,  and  would  do  nothing  for  her(whereflil 
testacy  would  benefit  her) ;  in  fact,  the  nicco 
pected  only  such  a  will,  and  most  of  them  said  sa 
is  not  probable  then  that  the  will  was  destroyed 
deceased. 

All  this  disjwses  us  for  the  consideration  of  the 
(lence  to  support  tlie  allegation,  that  tlie  will  >ru 
existence,  and  destroyed  by  the  iinpugiiant  af^ 
testator's  decease.  That  the  inipuguaut  bunted  i  a** 
terial  paper  belonging  to  the  deceased,  on  the  ilata 
the  funeml,  there  is  im  douht.  It  appears  by  li* 
testimony  of  Patrick  Murphy»  the  servant,  agviA 
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that  tlie  duceaseil 

hat  the  impugnonl 


died 


(fiooi  there  is  no  imputatiui , 

va   the  1 3th  March,  182}^;  that  the  impugnont,  on 

dt^atli,  or  jtist  before,  took  possesaioii  of  his  keys, 

id,  when  apphed  to  by  promovciit  and  the  friends  of 

I,  refiiscd  to  give  or  search  for  a  will,  saying, 

knew  his  brother  died  without  a  will,  and  that  be 

itcnded  to  do  so,  and  that  he,  impugnaut,  would 

iRve  all  his  property  as  his  only  brother.  On  the  day 

»r  the  funeral  he  found  the  door  of  the  chamber 

locked,  in  the  closet  of  which  deceased  kept  a  tin  box 

itaiuiug  his  papers;  at  this  he  was  much  enraged, 

asked  witness  who  did  it,  and  bid  him  go  for  a 

lith,  but  iinpugnant  liiniself  went  for  one  to  break 

;n  the  dour,  saying,  lie  was  "kidnapped ;"  the  smith 

[onne,  forced  hack  the   lock,  and  impugnnnt  went 

[in  and  took  out  the  box,  and  made  the  smith  convey 

lit  to  bis  room.  Impugnant  tlicn  took  out  two  papers, 

{laying,  *'  these  are  the  papei's,*'  and  thrust  one  into  his 

«dc  pocket,  and  the  otlier  Into  his  breeches  pocket,  and 

wddenly  rushed  down  stairs  to  the  kitclien  ;  witness 

kept  clo6C  af^cr  him,  and  saw  him  thrust  the  largest 

finu  his  side   pocket  into  the  (ire,  and,  as  if  it  did 

Dot  burn  fast  enongli,  stir  it  with  the  poker;  he  ex- 

pR»ed  joy  and  satisfaction  at  bnniing  it,  and  said 

Alt  now  he  did  not  care  for  any  of  tlicm.     What  he 

msu  exulting  at  was  the  destiiiction,  not  the  finding 

oT  the  paper,  and  some  paper,   the  destruction  of 

nhich  was  to  make  liim  independent  of  theitij  winch 

BiM  mean  tlie  family  ;  what  is  it  to  he  conceived 

could  have  done  tliat,  but  the  destrtietion  of  a  testa* 

QrotKry  paper?      The  cook  coiToborates  him,  she 

ifard  the  door  being  forced,  saw  the  smith  run  away, 

ud  heard  the  impuguant's  voice  in  the  room ;  she  saw 

the  paper  burning  and  pulled  out  pai*!,  but  both  say 

ras  too  much  burned  to  be  legible,  or  any  writlog 
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18K».       visible.     The  smith  also  corroborates  them,  and  says, 

> 1^ J  impugnant,  on  his  forcing  back  the  bolt,  went  in ;  the 

Otlev  smith *s  testimony  shows  impugnant  wished  to  disguise 
Otlbv.  ^^^^^  ^i"i  ^hc  cause,  saying,  he  had  lost  the  key ;  the 
wonder  is,  he  was  so  unguarded  to  Murphy,  but  he 
is  illiterate,  and  a  servant,  whom  he  might  hope  to 
silence;  besides,  he  lost  his  temper,  and  he  never  toM 
him  what  the  paper  was ;  and  even  a  few  days  after* 
wards,  being  alone  with  Murphy  in  the  stable,  be  told 
him  he  would  not  for  £500  he  had  burned  the  paper; 
and  on  witness  asking  him  what  it  was,  was  it  the 
roaster's  will  ?  he  said  it  was  no  matter  what  it  was— 
it  was  the  paper  he  took  out  of  the  box ;  but  it  is  oV 
scrvahle  he  did  not  deny  it  was  the  will :  does  not  ill 
this  raise  a  vehement  suspicion  that  it  was  the  will? 
Dr.  Moore  says,  if  he  wished  to  destroy  the  will  why 
did  not  he  do  so  secretly,  as  he  had  the  keys?  the 
answer  is,  that  probably  finding  the  coast  clear,  hem 
about  opening  the  door  to  do  so,  but  found  it  locked; 
he  could  not  have  found  it  so  had  he  not  been  going 
to  open  it,  and  in  his  vexation  and  disappointment  be 
said  he  was  kidnapped,  i.  e.  circumvented  in  his  in- 
tended fraud.  But  a  vehement  suspicion  is  also  in- 
curred by  the  facility  with  which  he  permitted  the 
search  on  the  17th  March,  when  Mr.  fiennet  w« 
employed,  after  the  paper  had  been  burned,  though 
he  refused  it  before,  and  opened  the  tin  box,  in  whidi 
nothing  was  found  ;  and  by  his  behaviour  during  thit 
search.  He  said  exultingly,  he  knew  his  brother  Itfd 
died  without  a  will ;  that  everything  belonged  to  him ; 
that  he  was  the  only  brother,  and  that  he  would  go 
that  day  and  administer :  "  stop,  Sir,"  says  Bennet, 
"whoever  administers  must  make  a  solemn  affidavit 
"that  there  was  no  will  or  testamentary  paper ;"  to 
which  the  answer  was  instant  and  off  his  guard,  "then 
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Will  not  administer;  some  one  else  niHst  do  it;"    «.!*??• 
which  at  nnct!  raisfd  tlic  suspicion  of  Bcnnet,  and  — 

of  Dr.  Moore,  who  directly  charged  him  with  the      Otuit 
le,  which  he  did  not  then  attempt  to  deny.    Tliis     Ot^t. 
very  strong,  to  show  that  the  thing  burned  must 
iTc  been  the  will ;  and  so  far  the  evidence  is  tmob- 
[ccted  to. 

Bcuiiet  goes  on  to  say,  that  aAer  that  search  uid 
wvenuitiun,  Micliael  Otlcy  acknowledged   to  him* 
id  aTterwards  to  proniuvcnt,  that  he  had  destroyed 
will ;  that  it  was  drawn  by  Baldwin,  and  witnessed 
impu^ant's  presence  by  Baldwin  and  the  Davise:* ; 
that,  on  that  confession,  witness  demanded  of  him 
large  sum  he  knew  deceased  had  lately  received, 
which  impiignaiic  brought  him  X2300  in  notes,  in 
paper,  evidently  t)ic  envelope  of  the  will,  audbear- 
tux  endorsement  to  that  effect,  and  appearing  tu 
ive  contained  the  will  and  the  notes— a   precau- 
ioDary*  endurseuient  also  appearing  on  tlte  envelope, 
rfaich  is  evidence  that  the  will  was  not  destroyed  bc- 
the  money  was  received  by  deceased — on  which, 
witness's  suggestion,  the  X2000  was  vested  in 
>tnt  names,  but  the  £30D  tliey  divided.  Theadmis-  AdmiMio«Mor 
after  the  searches,  is  contended  not  to  be  evi-  wu«ni«jw 
against  the  intcrvenicnt.  Admissions  unsworn,  ^^^l^^l^ 
declarations,  are  certainly  not  in  general  to  be  re-  ?*"""•■ 
ured  against  third  per:ions ;  but  there  are  excep- 
to  this  rule,  which  rest^  on  this,  that  such  aduiis- 
and  declarations  are  not  necessary  evidence, 
exception  is,  when  the  hearsay  constitutes  a  part 
[■f  the  transaction,  which  becomes  the  subject  of  the 
^uiry ;  then  the  hearsay  becomes  a  fact,  or  part  of 
le  rex  gesia  t  it  does  not  then  depend  on  the  ctedit  of 
le  person  making  the  declaration,  but  derives  a  ere- 
fcdil  from  its  connexion  with  tlic  circumstances  uf  tite 
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tmt,  iudepgpJgnt  of  the  credit  attmched  to  the  speakn, 
wko  ■■}-  he  imdnerTiiig  of  credit  on  hi:^  oolh ;  r. 
theJecljraftinn  ofa  trader  absenting  himself,  a*  lol 
iBtait  m  doing  so,  does  not  rest  on  hb  character 
TeraciCT,  bat  on  presampcion  that  hii  cotemponrjr  i 
f*«*«riim  accorded  nitb  his  real  scntiueDt&,  udI 
tbere  appeared  tome  reason  for  misrepresentation  i 
there  waj  be  a  presumption  be  would  not  have  i 
a  declaation  ^jnosl  his  interest,  if  not  true. 
tber  exception  is,  that  where  a  suit  depends 
serera]  penonSf  having  a  common  interest  in  (he 
rision,  a  declamtton  by  one  communicating  ai 
fact  within  his  kiiowled^^  is  evidence  against 
In   7'fie  King-  v.  InhahitanU  of  Hardtvick^a), 
Court  held  that  when  the  suit  was  a^imt  i«i 
persons,  who  had  a  common  interest  in  the  dc 
a  declaration  byone  was  eridence  against  himself  j 
all ;  and  that  the  person  not  being  liable  to  be  calledi 
as  a  wituess,  his  declaration  roust  be  received, 
quantum,  ofa  fact  within  his  knowledge,  mode 
his  interest.     As  to  the  first  excrpticm,  wltat  is 
res gesta  or  transaction  to  be  inquired  into?     Iti 
whether  impugnant  destroyed  the  will  of  tliedf 
or  not,  as  ancillary  to  the  ascertainment  of  its 
tents ;  everything,  therefore,  that  he  did  or  said  in 
course  of  tlmt  transaction,  or  immediately  aAet 
against  his  interest,  is  evidence  primti  Jacie ;  h 
the  guilt  or  innocence  wc  are  trying,  and  wc  are 
to  stop  at  the  bimiing  ;  on  this  ground  the  ml 
qiient  search,  and  his  conduct  at  it,  and  even  hist 
versation  in  the  stable,  has  been  admitted  wii 
objection ;  how  can  the  res  gesta  or  transaction  be  i 
to  have  ende<l,  iit  least  before  the  envelope  was 
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iluced,  and  the  occasion  of  its  production  shown  ?  sup- 
pose he  had,  on  the  day  he  handett  over  the  enrclope, 
%evn  to  liuni  it,  would  not  the  hurning  he  re- 
vived in  evidence  as  a  circumstance  or  continuation 
the  ori^nnl  transaction  ? — his  whole  conduct  re* 
:ting  the  papers  is  in  issue.  But,  at  all  events,  let 
i  sec  whether  the  second  exception  will  not  let  in  the 
ridenee;  here  the  spoliator,  iind  one  other  of  the 
[t  of  kin,  are  parties  to  the  record  i  they  have  a 
toimon  interest  in  the  suit  and  in  the  decision,  though 
intere^sts  in  the  assets  are  several ;  the  deceased 
lot  be  decreed  to  die  testate  as  to  the  iuipugnant, 
intestate  as  to  the  interveiiient,  the  decision  must 
in  rem.  The  impugnaut  is  not  hound  to  be  a  wit- 
against  his  interest,  nor  would  he  be  boun<l  to 
rer  as  to  his  oxvn  misdemeanor,  for  which  he  may 
indicted  ;  and  if  done  after  July,  1828  (9Geo.  IV.) 
might  be  transported  ;  in  the  case  of  T7te  King  v, 
tOUutUs  of  Ilardicirky  the  liability  to  pay  ce&s  of 
commoner  was  several,  but  the  interest  in  the 
ion  conioion.  The  declaration,  therefore,  of  one 
the  parlies,  next  of  kin,  is  to  be  received  as  evi- 
as  the  fact  admitted  was  within  the  party's 
r)edge,but  the  credit  it  is  to  receive  is  todejwnd 
die  circumstances ;  and  if  the  declaration  here 
af^r  ui  interest  acquired  by  the  declarer,  to  say  it 
consequence  of  agreement,  the  credit  due  to  it 
dd  be  little  or  nothing ;  but  here  it  appears  the 
ition  was  before  the  admission  of  the  money,  or 
luction  of  the  envelope,  and  before,  of  course, 
Agreement  could  arise  as  to  the  cash,  and  the  de- 
'cUration  is  ^iiipported  by  every  fact  in  the  case  and 
rcry  prolMihJlity ;  in  fact  the  Court  would,  from  the 
rts  and  declarations  at  the  time,  be  warranted  in  as- 
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Sliming  the  paper  Imrned  to  be  the  will ; — tbe 
prc&sions  of  exultation  at  wbat  would  put  him 
their  power;  there  being  no  other  it  could  be 
(lered  his  interest  and  object  to  bum;  his 
the  first  search,  and  his  free  permiiision  of  the 
the  envelope  coming  from  hira  ;  his  com 
about  taking  the  oath  of  intestacy,  and  the 
mnclc  on  him  by  Moore,  these  two  last  conTey  a  I 
admission  of  the  spoliation.  It  is  CTcry  day 
at  Nisi  Prius,  to  consider  the  claim  of  a  debtor] 
made  in  presence  of  a  party  interested  to  deny  iti 
not  denying  it,  to  be  a  tacit  admission  of  such, 
did  he  not  vindicate  himself  from  Moore's  a< 
or  why  say  so  unguardedly,  he  would  not  take 
oath,  but  because  he  was  conscious  of  the  will, 
tliat  he  had  destroyed  it?  I  therefore  think  the 
istcnce  of  the  will  at  the  death,  and  the  dew 
of  it,  and  that  it  wa.s  drawn  by  Baldwin,  hAre 
proved,  and  that  the  destruction  was  effected 
the  impression  that  as  surviving  brother  he 
Ukc  all. 

But  as  to  the  evidence  of  the  contents; — there  ai 
question  as  to  the  contents  being  set  forth  by  Ikl 
und  the  two  other  witnesses,  taken  together;  but  I 
question  is,  is  that  evidence  sufficient,  as  it  is 
in  tlic  evidence  of  Baldwin  there  was  a  draA,  audi 
proniovcnt's  allegation  alledges  one,  from  wbtdi 
engrossment  was  made ;  and  it  is  contended  that  \ 
dary  evidence  is  not  to  be  received  by  parol,  if  i 
apt>ears  to  be  a  draft  or  copy.  No  doubt  this  is  i 
in  law,  and  would  be  decisiTe  in  a  common  case, 
here  the  keys  of  the  deceased  and  of  tlie  house 
taken  pusscs^iou  of  by  the  spoUator;  and  the 
party,  the  spoliation  being  proved,  can  take  only' 
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virtue  of  his  act ;  and  the  presumption,  spoliation 
being  once  proved,  must  be,  that  if  the  draft  was  found 
the  spoliator  destroyed  it  also,  if  deceased  had  it.  But 
here  there  is  not  sufficient  evidence  that  there  was 
any  paper,  but  what  is  called  the  draft  drawn  or  exe- 
cuted ;  Baldwin,  to  the  third  article,  says,  the  de- 
ceased brought  with  him  the  draft-will  he  gave  de- 
ceased to  peruse ;  that  deceased  produced  the  said 
wiUt  and  said  it  was  right,  and  that  he  would  execute 
it ;  and  so  to  the  fourth  article,  "  deceased  said  he 
would  execute  the  draft-will ;"  and  all  he  says  to  in- 
terrogatories is,  that  no  copy  was  made  of  the  draft 
before  engrossment,  echoing  the  interrogatory,  but 
Dot  saying  there  was  an  engrossment  from  the  drafts 
nor  does  the  interrogatory  ask  it ;  and  the  twenty- 
seventh  article  of  the  additional  allegation  alledges 
the  copy  or  draft,  from  which  the  will  was  engrossed, 
to  have  been  lost  or  destroyed. 

[The  Court  decreed  for  the  contents  of  the  will,  as 
contiuned  in  the  depositions  of  the  witnesses,  and  con- 
demned Michael  Otley  in  costs.] 
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M.  P.  tutd 

Bmumi  Cktbo- 
Ue  pMrODta.  bih) 
wunpBt»il  to 
t)«  ancfaber  of 
that  Church. 
In  March, 
1 790,  aba  mad* 
anaffidarli. 
■tatlag  hen«tf 
to  b«  ■  Pro- 

t«tsBt.M) 

which  the  ob- 

laiiMiil  iIm 

C unUajiahIp  of 

her  ninor 
chllir«n  in 

In  June,  IT9I, 
•b*  WM  Bar- 
ri«<l  to  a  Ro> 
MftaCatboUc, 
bj  a  Howw 
CilhoUo|Mi<at, 
and  died  in 
no*,  whni 
bBrallnI(*<l 

lalned  adniida- 
tnrtion  to  ber. 
ThcnbditjTAf 

wdrt^lo 

admliuitratioii 
wer«  not  Ht- 
piilad  on  111 
1934,  when 
thia  Mit  was 

iMtitutvd. 

K(M.that 

the  affldaTit 
VMAMmO- 


Prstctfaat.  wd 
dMnat  bb«bm 

■■■ilwn  u> 
vlllll»a*ni>r- 
sfiffa,  |i«rtica< 
la^iltar  »■ 
^ni«iB«Mti  lor 
hkIi  alocai 
artlne. 


O'CONNOR  p.  M*CANN. 

Letters  of  administration  of  the  gootls  of  Mirpsfl 
Forbes,  deceased,  as  of  a  person  dying  intest*te,U 
been  granted,  many  years  previously  to  this  wit,  II 
Koss  M'Cann,  as  her  husband ;  but  who,  it  nu  bar 
alledgedt  had  falsely  asserted  himself  to  be  ha  b 
band.  The  marringc  was  celebrated  byaHomuiCith^ 
lie  priest,  aud  it  was  contended  that  the  dcceasedbi^ 
within  tiveWc  mouths  previous  to  the  ccremmiT,  pro- 
fessed herself  to  be  a  Protestant,  by  reason  of  whi(4 
the  marriage  was  invalid.  The  validity  of  this  vuh 
ringc  was  disputed  by  Priscilla  O'Couiior,  who,  a  (hi 
daughter  and  one  of  the  next  of  kin,  had  aitled  is 
the  administration ;  her  kindred  was  denied  bj  de 
administrator.  The  decision  of  the  Court,  hvnrrta, 
was  directed  chiefly  to  the  question  of  the  legality 
the  marriage. 

For  the  marriage — Sir  Henrtf  Meredj/tK, 
Dr.  JVfiilacet  and  Dr.  Crampton. 

Contra — Dr.  Moore,  and  Dr.  Stock. 

JCDaMCNT. 

Dr.  Radcliff. 
This  suit  is  brought  by  Priscilla  O'Connor,  m 
daughter  and  one  of  the  next  of  kin  of  Mi 
Forlws,  deceased,  to  repeal  an  administration 
to  Mr.  Uoss  M'Cann,  the  alledged  husband,  anil 
obtain  it  herself.     The  suit  was  commenced  by  i< 
tation,  dated '2Cth  January,  1824  ;  the  adminu 
sought  to  be  repealed  was  granted  before  the  inf' 
1800.  It  does  not  appear  that  the  kindred  of  theprv* 
movent,  or  the  character  of  husband  oftlie  tmptigvnli 
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was  ever  disputed  iintil  tlim  suit  bccan  ;  but  as  tlic  ^  ****?• 
[proroovcnt,   by  tbe  citation  and    her  pleadnig,   an-  - 
pCftcbes  the  title  of  the  inipugnant  to  tlie  adininistni-    O'Connor 
tiun  as  hiubaud,  so  tbe  alledged  husband  impeaches     mCaw;*. 
by  his  exception  the  Ie<;itimacy  of  the  promovcnt, 
which  raises  two  qucbtionsr  first,  was  the  iuipugnant 
tbe  lawful   husband  of  Margaret  Forbes,  deceased ; 
ndly,  is  the  promoveut,  Priscilla,  lier  natural  and 
latrful  daughter. 

As  to  the  first  question,  it  is  not  now  disputed  that 
a  marriage  in  fact  took  place  between  Margaret 
Forbes  then  an  unmarried  woman,  and  Mr.  M'Cann, 
on  tlic  21st  June,  1701  ;  that  it  was  celebrated  by  one 
Lynch,  a  Roman  Catholic  priest,  in  tbe  preM;nce  of 
three  persons,  one  of  them  a  Mrs.  M'DonnclU  aunt 
of  Margaret  Forbes ;  one  the  mother  of  M'Cann,  and 
third  a  Mr.  Nugent,  all  long  since  dead  ;  but  it 
pleaded  by  the  promovcnt,  Mrs.  O'Connor,  that 
marriage  was  unlawful  and  void,  for  this  cause ; 
that  at  the  time  of  the  celebration  Margaret  was  a 
nt,  or,  if  not,  that  she  hail  professed  herself  to 
a  Protestant  at  some  time  witinn  twelve  months  next 
before  the  21st  June,  1791,  the  day  of  celebration  ; 
•Del  that,  therefore,  the  marriage,  though  had  then,  in 
Actwaatllegalandvoid  by  the  Irish  Act,  IQGeo.  Il.(a), 
as  ic  is  clear  M'Cann  was  a  Roman  Catholic.  In  the 
of  Lessee  nf  Kiritnn  \\Kirican{h\  itwas  strongly 
cd  that  the  words  in  that  Act,  *' every  person 
ho  hath  been,"  or  ''hath  professed  himself  or  her- 
•elfto  be,"  a  Protestant,  ore  synonymous;  but  the 
Court,  and  aAerwards  the  Court  of  Error,  were 
agreed  that  the  legislature  contemplated  not  only  one 
but  two  descriptions  of  persons;  first,  legal  Prates* 
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tants ;  secondly,  professing  Protestants^  in  c( 
tinction  to  legal ;  and  aToidcd  lliemarria^ofa] 
O'CoswoB  of  either  descriptioa  witb  a  Roman  dtJiolic,  i 
H*Cani«.  brated  by  a  Roman  Cutliulic  priest,  i.  c.  the  bu 
with  a  Roman  Catholic  of  one  bred  a  Prutestan 
born  of  Protestant  parents,  or  who  had  legaU; 
formed  from  the  Roman  Catholic  rclig;ion  to  the  I 
tant,andH)edacertiflcatc  of  conformity;  ondthi 
riagc  ofone  bred  a  Roman  Catholic,  and  bom  of  II 
Catholic  parents,  who  professed  ProtestaounB  i 
thetwelve  months,  though  he  or  she  didnot  legal] 
form  and  file  a  certificate  of  eonforinity.  As  to 
garet  Forbes  being  a  le^al  Protestaut,  that  wt$  so 
asserted,  what  was  chiefly  relied  on  was,  that  fill 
fessed  to  be  one  within  twelve  months  befon 
marriage  ;  the  promovent's  further  additioual  a 
tion  is,  tltat  she  wus  and  profejised  herself  to  beJ 
testant  within  twelve  munllis  before  the  nul 
alledged.  There  arc  allcdged  an  afiidavit  sad 
ceedings  in  Chancery,  in  the  year  17l>0,  io  w 
states  herself  to  be  a  Protestant,  and  then 
led^ed  that  she  did  not  turn  Roman  Catholi 
the  aftidarit,  and  was  and  professed  lierself 
Protestant,  from  the  lUth  March,  ITtX),  the  di 
the  affidavit,  to  the  1 7th  July,  1790,  the  date  o 
petition  to  confirm  the  report  and  of  the  lette 
guardianship.  There  is  no  allegation  that 
born  of  Protestant  |>arcnts,  or  ever  went  to 
testant  place  of  worship,  or  did  any  religions 
Protestant,  or  was  reputed  a  Protestant ;  and  al 
pears  to  be  rested  on  the  affidavit  sworn  13th  M 
17iJ0,  and  subsequent  proceedings  to  obt-iin  lette 
guardianship,  as  evidencing  the  profession. 

In  order  to  the  due  understanding  the  questic 
will  be  proper  to  go  into  a  short  history  of  the 
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Connexions  of  this  Margaret  Forlws,  who,  on  the  _  *^^- 

le  baud,  is  vilified  iu  her  grave  by  the  pei-son  claim-  ■ ^ - 

Ig  to  be  her  child,  and  on  the  other  by  the  person    O'CoNNoa 

liming  to  he  her  hu:«band,  but  more  grossly  by  the     M'Camn. 

sr.     She  appears  to  hare  l>een  boni  in  C'arrick- 

and  to  liave  been  the  daugliti^r  of  Patrick 

)ve,  a  tanner  there;  before  the  year  177H, she 

taken  into  the  service  of  the  Ilev.  A.  Forbes,  who 

Iftd  the  next  {Mirish  of  Drumconrn,  by  his  maiden  sis- 

r,  Catliehne  Forbes ;  and   that  after   the  sister's 

ith,  in  1773,  slie  continued  to  live  on  with  the 

f».  Mr.  Forbes,  who  was  a  Protestant  clergyman; 

it  is  conceded  tfwt  she  bad  by  him  four  children, 

ithcrine,  the  eldest,  bora  in  1776;  Friscilla,  the 

^movent,  the  second,  bom  in  March,  1778;  Arthur 

and  John  Forbes,   which  last  died   young. 

jr  the  birtli  of  all  tliese,  the  Ilev.  Mr.  Forbes 

le  hi&  will,  dated  11  tb  July,  17^^3,  and  died  on 

19th  July,  1783,  leaving  Margaret  and  the  four 

lildrcn.     By  that  will  he  recognizes  the  children  as 

liv)  provides  amply  for  Margaret  Forbes,  as  his  beloved 

lawful  married  wife,  and  for  the  children  (with 

ie  legacies  tu  hts  favourite  nepliews  and  nieces)  and 

)int*  Margaret  his  wife,  and  the  children,  his  resi- 

luary  legatees,  and  his  wife  Margaret  and  niece  Pris- 

^ilU,  his  executors.   One  clause  of  that  will  is  highly 

imalcrial  lobe  stated,  to  render  the  case  and  evidence 

[btelligible;  llieclause  is  as  follows:  *^Iwill,  leave,  and 

bequeath  to  my  beloved  and  lawful  married  wife, 

I*  Margaret  Forbes,  and  her  said  children,  the  sum  of 

['^four  hundred  pounds  sterling  yearly,  for  her  and 

["  her  said  children's  maintenance,  clothing,  and  edu- 

"cstion,  for  so  long  a  time  as  she  continues  unmar- 

i**ried  and  lives  with  them  ;  and  if  »hc  sliould  happen 

'"lo  marry,  then  and  iu  that  ca&e  she  shall  not,  from 
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18M.       « t}je  time  of  such  marriage,  be  entitled  to  any  part  of 

, -■  *'  said  sum  of  four  hundred  pounds  sterling,  or  have 

O'Connor  "any  dominion  over  the  same  ;"  in  the  event  of  her 
M'Cann.  carriage,  an  annuity  of  sixty  pounds  was  bequeathed 
to  her  during  her  life,  and  the  direction  of  his  chil- 
dren's maintenance  and  education  was  intrusted  to 
his  nephews,  Arthur  and  John  Forb^  hb  sister,  Anne 
Forbes,  and  his  friend,  Mr.  Edward  Forbes.  After 
the  death  of  Dr.  Forbes,  a  contest  arose  in  Uiis  Court 
about  his  will,  and  administration  with  it  annexed  wu 
granted  to  Mrs.  Forbes,  on  the  8th  February,  17901 
The  right  of  her  and  her  children  being  thus  aseet- 
tained(a),  and  the  children  having  a  consideraUe 
provision,  but  being  minors,  it  became  necessary  to 
take  out  letters  of  guardianship  of  them,  and  accord* 
ingly  she  petitioned  Lord  Clare  on  the  13th  Mard^ 
1790,  for  the  guardianship  of  their  persons,  a  Master 
(Walker)  being  guardian  of  their  fortunes,  and  that 
petition  was  verified  by  her  affidavit(ft)  ;  that  affidavit 
stated  the  will  and  administration,  and  the  death  (tf 
Mr.  Forbes,  leaving  her  his  widow  and  four  childrai; 
that  John,  one  of  them,  died,  and  the  ages  of  the  rest; 
and  it  further  stated  the  minors  to  be  Protestanti^ 
and  that  they  were  reared  and  educated  in  the  Pro- 
testant religion,  and  it  concluded  by  stating,  that  the 
defendant,  Mrs.  Forbes,  was  a  Protestant,  and  mt- 
married.  The  usual  order  of  reference  was  made  on 
that  petition  and  affidavit,  and  on  the  l7th  July, 
1790,  a  report  was  made  on  it,  that  she  was  a  fit  and 
proper  person  ;  and  the  report  states  her  religion,  "U 
so  appearing  by  her  affidavit;"  and,  on  the  same  day, 

(a)  There  appears  to  have  been  a  suit  of  Forb^g  t.  Forbeif  rdatin 
to  the  testamentary  papers  of  Mr.  Forbes,  sJluded  to  hereafter. 

0)  For  the  law  of  guardianship  in  such  cases,  see  O'Kt^  t.  Canf, 
1  Svh.  k  Lef.  lOd,  and  Corbet  v.  Tottenham,  I  Ball  &  B.  60. 
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be  report  was  couBnncd  on  lier  {K'tition,  and  slic  was  _      _. 

bpomt(.'d  guardian.   Having  been  appointed  by  the , • 

?ourt  guardian  of  the  persons,  and  having  established  O'Connor 
«r  claim  to  the  allowance  of  X400  to  support  herself  M'CAnti. 
nd  children ;  she,  in  less  than  a  year  af^cr  the  ^ar> 
ip,  was  married  to  Mr.  M'Cann,  who,  it  is  al- 
was  useful  to  her  in  the  suit  of  Forbes  v. 
•a  respecting  the  will.  The  marriage  tooli  place 
>a  the  2 1st  June,  1791 »  and  the  appointment  ofguar- 
haxi  on  the  17th  July,  17l>0.  If  the  fact  of  the  mar- 
iu^  had  been  known  by  the  Court,  or  Mr.  Korbes's 
nephew,  she  would  have  lost  the  guardianship,  and 
ike  allowance  would  have  been  cut  down  to  £*G0  a 
for  her,  and  the  surplus  of  the  £400  a  year,  or 
on  of  it,  wotdd  have  l>cen  applicable  to  the 
ntciiancc  and  education  of  the  minor  children, 
would  have  been  taken  from  her;  her  interest, 
fore,  and,  as  she  might  have  considered,  that  of 
minors  was,  that  the  marriage  should  be  kept 
if  not,  she  might  have  lost  the  company  and 
of  all  her  children.  The  cohabitation  is  proved, 
that  they  had  issue  of  the  marriage  in  fact, 
tons,  who,  as  welt  as  the  Forbes,  lived  with 
'*Cann  and  her;  she  was,  on  the  7th  June,  17UU 
pointed  receiver  under  tlie  Master,  and  acted  till 
OTcmber,  1704,  when  she  died,  and  on  her  death  he 
wlministration  to  her  intestate,  as  her  husband  ; 
in  March,  17D'it  he  was  chosen  guardian  of  the 
■  pemons  by  thcni,  and  was  receiver  under  the 
',  who  was  stilt  guardian  of  the  fortunes;  and 
nted  with  the  Court  as  her  administrator  in 
7^;  and  was  guardian  of  the  promovent'sper&ou  to 
full  age  in  1799.  It  is  also  allcdged,  that  he  ob- 
administration  de  bonis  non  cum  testnmento 
•zo  Xq  Dr.  Forbes,  but  in  what  right  <locs  not 
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c>      f        tjuitc  appear;  and  Hctetl  tn  the  adiniiit 

^ '  the  issuing  of  the  citation  in  1824,  a  period 

O'Connor   thirty  ycai-s,  during  twenty  yean  ofwhii^ 
M'CiiitN.     "lovent  was  of  full  age. 

Now  as  to  the  religion  of  Margaret  F<i 
h  evidence  nncontradicted  that  she  was 
educated  a  Roman  Catholic,  and  bom  of  R«i 
tholic  parents;  several  witnesses  of  unimpeai 
dit  depose  distinctly  to  this,  and  that  she  died 
ber  of  that  Church,  and  was  particularly  de\ 
the  tenets  of  that  religion.  Tliere  is  neithri 
tinn  nor  evidence  that  she  was  ever  at  a  Pi 
Church,  or  service,  or  did  any  derotionali 
Protestant.  It  is  said  that  her  allegntion  i| 
V.  Fwhes  is  evidence  of  tliat  and  of  her  reli| 
that  the  iCth  and  17th  Articles  of  that  al 
being  read  by  the  Proctor  the  whole  aliegatiaa 
evidence  of  all  niattcrs  articulate  ;  but  those 
ticlcs  wore  read  only  to  show  that  she,  as  wd 
opponent,  in  his  affidavit  of  scripts,  refecH 
acknowledged  the  will  and  letter  thereby  ui 
as  testamentary  papers  of  Mr.  Forbe*,  and  col 
declarations  of  his  on  the  question  of  pedigre 
ther  those  two  articles,  nor  the  remainder  i^A 
gntion,  could  be  legal  evidence  ofdeclaraticfl 
being  post  litem  moftnn  ;  one  of  the  queslia 
being,  whether  she  was  married  to  the  Revel 
Forbes  or  not  ?  she,  or  her  advocate,  to  mw 
marriage  more  probable  and  legal,  stated, 
order  to  solcmniitc  it  before  witnesses,  got 
a  form  of  recantation,  as  she  was  bom  of  Ron 
tholic  parents ;  allegations  of  parties  injudicic 
evidence  for  them ;  but  it  is  not  even  there  suj 
by  her  that  she  received  the  Sacrament,  or  C 
legal  certificate  of  her  conformity  as  required 
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ibstance  of  the  articles  is  not  alledged 
berc,  hut  crcn  were  the  articles  evidence,  she  must 
be  still  deemed  a  legal  Koman  Catholic  and  non-con-  O'Connor 
Tanjiist ;  and  the  question  is,  though  s)ie  did  not 
ootitbrm  and  become  a  legal  Protestant,  whether  she 
herself  to  be  a  Protestant  at  anv  time  within 
Ivc  months  before  the  marriage  was  had. 

impngnant  having  proved,  a  marriage  in  fact, 
idone  all  that  the  law  re<iuii:cs  of  him  ;  the  onus  of 
riiig  it  unlawful  and  void  lies  on  the  piomovent, 
tuust  give  cogent  evidence  of  its   illegality — 
hnuii  V.  Powel(a).  The  marriage  in  fact  being 
iTeil,  the  presumption  of  laiv  arises  in  favour  of  its 
lity — semper  presumitur  pro  matrimonio.     Tliat 
sumption  of  its  legality  is  not  defeated  by  the  cir- 
ince,  that  theya<.'(  was  kept  secret  for  an  iute- 
purpose.     It  is  not,  however,  necessary  to  rely 
that  presumption,  as  the  promovent  takes  on  her 
give  evidence  to  show  the  illegality  of  the  marriage, 
t.  that  she  professed  herself  to  be  a  Protestant 
lin  twelve  months  next  before  tlie  marriage.  The 
ice  of  the  profession  rests  on  the  affidavit  of  13lh 
ch,  I7i>0,  acted  on  by  the  petition  to  confirm  the 
of  the  Master  as  to  the  guardianship  and  by  the 
of  guardianship  of  the  1 7th  July,  1790;  and 
ithequestion  arises^  is  the  aJfidavit  with  the  petition 
sionofProtestanti$m,orisitcvidenceof  aprofes- 
The  only  case  in  which  any  precise  rule  Is  laid 
lin  this.Statutc,  is  Lessee  of  Kir  wan  v,  Kiru:an{!i\ 
ibranch  of  which  in  this  Court  met  a  similar  dcci- 
The  case  of  Bruce  v.  Burke(e)  proceeded  on 
lewhat  of  a  similar  principle,  and  it  may  be  col- 
ted  from  the  judgment  in  that  case  that  the  profes- 
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Mon  is  to  be  evidenced  by  some  set  of  outicanl 
fortuity,  public  and  notorious.  It  would  be  mc 
O'CoKNMt  to  bold  that  a  merely  private,  verbal,  or  even  <rril 
t»,^i^-  deeUrattoD,  would  suffice  to  constitute  professico,! 
tbU  reason,  that  such  declaration  might  be 
made  within  twelve  months,  purposely  to  lay  a  | 
for  afterwards  avoiding  the  marriaj^e.  It  «< 
monstrous  to  hold,  that  the  IViest  celebr 
Dxarriage  should,  by  such  a  secret  decUration  oTi 
apparently  a  Roman  Catholic,  have  been  coovidri^ 
capital  felony,  or  that  the  party  contracting,  o(i 
appesruiors  of  Roman  Catholic  religion,  sh^; 
rCDdered  infiunous  thereby,  and  the  i»)Ue 
There  most  be  some  public  and  unequivocil  aeCi 
demtianal  nature,  showing  an  adherence  to  the 
testant  fiutb,  which  might  create  a  reputation, 
probtbly  come  to  the  knowledge  of  the  iViest  ■ 
tlie  Mber  contracting  parties,  to  warn  them 
the  cooscquences ;  and  the  Statute,  to  insure, 
ss  can  be,  present  notice  to  the  world,  re<iuiresl 
|H«lesuon  should  be  recent  within  tlie  last 
Morthi  There  would  be  more  ground  for 
die  nrearing  the  aJBdavit  to  be  such  a  prolessioD.! 
tlw  affidavit  been  made  in  a  cause,  than  where  it  nb 
■ade  volnatarily  in  ex  parte  proceedings,  with  wltick 
DO  advenr  claimant  had  any  concern,  the  traosactiot 
bcn^  bef  cui  the  mother  and  her  infant  children. 
tbtf*  bengDO  li«^emieA<  at  the  time  ;  the 
of  a  Mk,  in  which  the  affidavit  would  be  a  pT 
ought  be  cootrndcd  to  give  a  public  notice  to  tU : 
\.md.  TIk  affidavit  must  be  relied  on  either  u  i 
tuning  a  dedantion  of  a  fact  proveable  by  such 
dcBCC^orastbepniJessianitsclf^  asadcclflrationiDe 
It  ts  not  admisstfale,  being  sworn  to  serve  a 
o*tK^  of  the  deponent  and  being  so  a 
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t  post  litem  motam.  and  sliouUl  be  rejc<rted  on   „    *^,^- 

'^                                                                          "^                    liast.  term, 
pY)iin(l  of  tlic  lierkeiej/  Peerage  case.,  as  evidence  ■ , ' 

1st  a  third  person  ;  and  as  n  profession,  it  would   O'Connob 

ir  to  be  rather  a  forensic  act  than  an  act  in  the     M'C'ank. 

iance  of  a  religious  and  devotional  duty,  as 
rorn  to  gain  a  particular  temporal  object,  and 
ft  unequivocal  evidence  of  adherence  to  the 
nt  failli.  It  may  have  been  that  slic  consi- 
1  herself  in  law,  though  not  in  fact,  a  Protestant, 
Msoa  of  her  having,  as  she  alledgcd,  read  some 
(of  recantation  produced  to  licr  by  her  deceased 
^ed  husband^  Mr.  Forbes ;  it  does  not,  therefore, 
w,  though  she  was  in  fact  a  Roman  Catholic,  that 
Iras  committing  wilful  and  corrupt  perjury;  she 
hare  sworn  under  a  mistake  of  the  law,  or  slic 
|t  have  then  called  herself  a  Protestant  The 
^on  is,  did  she  profess  hci'sclf  a  Protestant  within 
re  months  before  the  marrlagcofSlst  June,  1791, 
that  is  to  be  proved  by  the  promovcnt  clearly 
plainly,  as  the  Statute  imposes  forfeiture  and  dis- 
ties  on  the  party  professing;  aud  these  months  are 
fc"  aot  calendar  months,  and  commenced  after  the 
I  July,  I7yt>,  and  yet  the  only  averment  in  the 
^tion  i»,  that  tlic  [>arty  continued  a  Protestant 
\  the  13th  March,  1790,  to  the  17tli  July,  1791- 
re  U  no  evidence  of  any  act  or  declaration  of  Pro- 
iDtism  by  her  within  the  twelve  lunar  montlis, 
[am  called  on  to  presume,  that  because  she  swore 
ftfiidavit,  and  took  nut  the  letters  of  guardianship 
md  the  twelve  months  her  professions  continued 
iiD  that  time;  but  can  such  a  pivsumption  be 
le  against  a  marriage  in  fact,  proved,  and  admitted 
live  the  cfFocl  of  making  the  woman  he  considered 
idultcrpss,  and  her  issue  illegitimate,  and  to  defeat 
nitration  of  thirty  years'  standing  without 


^£i  jET^aausED  la  the 


_  :::r     Ir  5  k  "rmmscance  oftm  relied  on*  thit 

r  =  -.7  T-j!J.:TLibi7  lo  "le  iuoposed  that  the  cler^^an, 

,.-*''.:3.  ^__  ,  ,  jjDar>iir  niiacemenc  would  hare  exposed 
1-1^*^.  niz:*^.:  -  TT-wnnon  njr  i  capital  felony,  by  many* 
-_-  '-rr.'S:;  lor  -ini^rbiTtorlT  aaeertained  by  him  to  be 
■y.-.-  ?L.  *=jji  -^j.1  litTs:  mti  celebrated  it  before  to 
r-p —  ^:3«fte?.  I:  js  ilso  i  ciirumstazice  that  the 
hjt:::-  :  "ze  Trn'ur^antL  mil  an  aunt  of  her*8,  and 
5ir  y  :o^T:r.  ;  r-tniii  jc  jnpo^naot's,  were  present 
T~:"  -iz-jf^l  iner?  ':e  T^.mesBes  to  a  Toid  marriage? 
It  I  :  r  -J  ":e  -^iTtise-i  sich.  near  relations  would  be 
SL-.-*^.! — L-  T-!-jr  ±tf^  jHisidered  an  iUegal  and  Toid 
TiLir— Lie-  icii  *j  i  riLco;  in  the  Priest.  The  Popery 
'^~r~  T  tr^  -Ten  -«"iil  intie^cod ;  why  celeln:ate  sTttd 
aiar-ac^  -  "j^  pine*  were  not  young  enough  to  be 
j^i  ':^  7as!^'-n-  crd  -'  :z  were  merely  to  satisfy  cod- 
sreti.-v.  t':7  ^Oil^i  riers  be  witnesses?  Len  en- 
id^ici  V  _  m:£ct:  r:r  the  iaspagnant  in  a  ease  lib 
r!-5^  ~.in  t-t;  ^i:  jpse  of  time  and  acquies- 
:rii^-:  :  f  •:r:ci-:-i^-.  Juring  been  of  age  in  1800), 
lz^i  i  >r."':  .--.c  ::"  iisscrs.  the  eridence  of  the  r^ 
iT-;  .>  T-.:"iv::c  :«rlz^  '.o«.  or  neglected  to  be  pre 
>£r;M.  iz^i  L.  ii-i  t^rjon>  present  being  dead; 
>cr:-c*£r  rr;.;:'  ^  rtX-'red  from  promorent  in  sucbi 
v**k".  izi  ^'liTi  :-i  presumption  also  is  in  faTOurof 
:>.;  r£C"--J^-;  -"*'  — -  idministration  so  long  submitted 
:o.  i=.c.  ur.i;r  wr.:i:h  accounts  hare  been  solemnlyiet- 
t.e.:.  Tr.e  i:ti.::iir*  :n  her  own  name  have  been  ifr 
heu  o::.  hj:  :"r.iy  c.ust  bo.  and  were  alledged  chiefly 
api-nst  tf.e  Ot'  of  niarri age,  which  is  now  admitted; 
anJ  set-recy,  as  to  certain  persons,  is  quite  conastent 
uiih  the  case  made,  and  the  object  and  intent  of  (he 
parties  however  improper.  The  acts  in  her  name 
might  estop  in  other  Courts,  in  case  the  party  with 
whom  she  dealt,  as  a  feme  soie,  relied  on  the  acts; 
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M'Cann. 


Hut  here  there  is  no  such  estoppel,  asaiminst  the  hus-       '^29. 

.        ,.             ■     1     .    1                ...          -                     ...          Eait.  Term, 
oatia  s  niantnl  right  to  adnimistrution,  cs[>ccially  as  -  _  ,  ^ ^ 

against  prrtvoiis  co^niziint  of,  hikI  acquiescing  in,  the  O'Connor 
validity  of  marriage,  after  so  jjrcat  a  lapse  of  time, 
■lid  the  ailininistration  undisputed ; — that  administra- 
tion alone  is  a  prima  Jacie  case  and  defence. 

Suppose,  however,  the  affidaric  an  evidence  of  pro- 
finftion,  can  it  be  conclusive,  though  ever  sucli  strong 
cootrar)'  evidence  be  brought  against  it?  Though 
lecrocy  was  observed  as  to  the  marriage,  it  was  only 
to  conceal  it  from  certain  persons  of  the  Porbes*  fa- 
ly  ;  but  it  appears  that  as  to  those  whose  fricndsliip 
discretion  could  be  depended  on,  tlie  deceased  was» 
his  wife,  called  Mrs.  M'Cann,  and  be  was  received 
ibrrhutiband;  cohabitation  is  fully  proved  by  respeet- 
'witncsses.  Ifl  were  to  charge  a  jury,  Iain  called 
to  tell  tbein,  that  though  they  believed  she  was 
rigiiially  a  Uoman  Catholic,  and  died  one,  and  did 
.  leg:illy  coiiforui,  yet  that  the  swearing  the  affidavit, 
taking  letters  of  guardianship  before  the  twelve 
iths  bpgan,  was  sufficient  to  Hnd  a  verdict  that  she 
;d  herself  a  Protestant  at  some  time  within  that 


Now  as  to  tlie  kindred  of  promovent,  it  is  uune- 

i'  to  go  into  it,  the  Court  being  of  the  above 

toiou;  however,  that  the  Reverend  Mr.  Forbes  niar- 

thc  deceased  admits  of  little  doubt;  their  long 

itation  as  husband  anil  wife  is  not  disputed, 

id  bis  will  acknowledges  her  as  wife  expressly,  and 

children  as  his;  she  ohUiined  the  administration, 

4ocribing  herself  as  widow,  and  aftcrwarils  M'Cann 

ik  out  administration  de  tonix  non,  describing  her 

IS  widow,  and  the  children  as  legitimate.     Catherine 

tVaughsn,  whose  mother  was  niece  to  the  deceased  A. 

brbesi  proves  that  she  and  her  children  were  well 


i 
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^Ifl^.       received  at  witness'  father's,  and  that  dcccmed's 

V. — , also  received  her  belbre  her  marriage  with  M' 

0*Cyf*NOH    this  witness  visited  her  on  the  second  marriager 
M'Caww.     swears  she  docs  not  believe  her  father  and 

would  have  let  her  visit  on  the  second  marrii 
they  did  not  think  it  lawful ;  so,  of  course,  they 
not  have  received  her  as  widow  if  they  had  not  i 
her  first  marriage  olso  lawful.     There  U  do 
illicit  cohabitation — no  time  of  celebration  of 
marriage  being  shown,  it  should  be  taken  to  be  I 
birth  of  children ;  but  it  is  said  the  will  of  I777i 
the  secret  letter  calls  her  Hargrove,  and  thcrcfd 
she  must  have  married,  if  at  all,  al^er  1777  ;  thitj 
not  &u  material,  as  Mrs.  O'Connor  was  bom 
both  papers,  namely  in  177B.     The  decessed 
her  Hargrove  is  by  no  means  conclusive,  that  in^ 
be  through  pride,  not  to  expressly  acknowledge 
admit  marriage  with  a  low  servant  maid  ;  hut  hc| 
vided  for  her  and  her  children  as  if  they  were 
timate.     He  does  not  call  her  in  the  wilts  or  Ic 
*•  spinster,"  or  apeak  of  the  children  as  natural  or  i 
puted,  as  he  docs  in  the  end  of  the  letter,  speaking' 
his  brother's  natural  or  reputed  daughter  ;  add  (otki|.^ 
that  M'Cann,  their  stepfather,  never  till  uowdii^nMl 
their  legitimacy,  but  the  contrai-y.  It  appears  toobn^ 
after  nearly  forty  year»*  acquiescence,  to  coot 
the  legitiuiacy  of  the  promovent. 

On  the  whole,  I  incline  to  think,  though  the 
is  nut  free  from  doubt,  that  the  promovent  has  a  i 
to  her  character  of  suit,  but  that  she  has  failed  i 
proving  that  the  impugnant's  dead  wife  was  Of  P^l 
fesseii  herself  to  be  a  Protestaut.  at  suuje  tiuic  wilfairj 
twelve  lunar  months  next  before  the  marriage. 
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GORE  V.  GAUAGAN. 

Tins  was  a  contest  between  two  wills   of  Mrs. 

fOmwby,  deceased ;  the  former  one,  dated  8tK  Fc- 

KMiiary,  18IG,  being  alledged  by  Mrs.  Ormsby  Gore, 

[the  uiece  and  only  next  uf  kin  and  residuary-  legatee 

named  in  it ;  the  latter,  dated  18th  February,  1824, 

MDg  propounded  by  Thomas    Gahagan,    who   for 

limsc-lf  and  his  mother,  was  largely  interested  in  Its 

|ue&t5.     This   latter   will    was   impugned  on  the 

lunds  of  its  having  been  prepared  by  the  agency  of 

party  principally  benefited  by  it,  and  under  suspi- 

lus  circumstances. 

For  the  hitter  will. — Dr,  Crampt&n,  Dr.  Stocky 
id  Dr.  U'a/iace. 

Contra. — Sfr  Henry  Meredt/lh,  Bart.,  Dr.  George 
[Moore^  Dr.  John  Hamilton^  and  t)ie  Solicifor  Ge- 
(now  C.  J*  Dogkertif). 

Judgment. 
Dr.  Kadclipp. 

This  suit  was  instituted  by  Mrs.  Ormsby   Gore 

lo^injit  Mr.  Thomas  Gahngan,  a  caveator,  toprovethc 

'•ill  of  her  aunt,  Mrs.  Ormbsy,  of  Sackvi lie- street, 

lAucil  8ih  February,  181G.     She  appeaiTi  here  in  the 

^ublc  character  of  only  next  of  kin,  and  residuary  le- 

igitce  in  the  will  of  1810;  the  impugnant  only  in 

tfat  of  trustee  for  his  mother  of  part  of  the  residuary 

property  in  a  will  of  I3th  February,  182!,  he  being 

Bo  relative.     The  <leccascd  is  stated  to  have  died  in 

the  evening  of  the  Sth  January,  1827  ;  her  property 

flMiststcd  of  X8(X)0  charged  on  her  niece's  estate* 

1  X/in^Wf  on  that  of  Mr.  Owen  Wynne,  £  I  /iOO  Govern- 


ledo. 

HH.  Term. 

The  tfHMrix 

capkb]«,  uicl 
uuOer  DO  coo* 
trol  or  tiuclu« 
liiAuunce ;  had 
an  intrntiuii  to 
nikka  a  will, 
aad  tte  «x«cu> 
tlon  or  on»  In 
Uirea  pirta  wo* 
clwurljr  proved. 
Thu  linva  of 
th»  Hill  pro- 
pounded, who 
fundticlod  ch* 
execution,  and 
took  dksrgo  oC 
tho  paru  when 
esecutoil, 
bvlnfi  for  tiini* 
It  If,  ud  in 
truit  far  hi* 
tnttlhei,  I  he 
uniicruil  logs* 
t««  naiDDd  in 
it ;  Ihe  iiitcn* 
II  oD  to  Dinka 
•o  krgft  a  b«. 
<|ti^it  mihuir 
fovour  not 
being  prnT«iil, 
and  there  being 
(lro[)£)^oiuidK 
(or  •tupccling 
lyauH  uni]  oon. 
Kplracj,  and 
the  iiitMtitu- 
lioa  of  n  docu- 
■n«nt  not  the 
Mil)  of  the  tr*. 
t»tor,  tlie 
('ourt  decreed 
OfliLinil  tlie 
wUI  propound- 
ed ;    Lho  OMM» 
l>uiiX  on  (lie 
•S«at  benefited 
to  removft  th« 

ninpiiTlon  liji 

dear  and  aatla- 
factoTj  proof . 
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1630.       nient  stock,  a  house  in  SackTille-street,  and  £500  i 
- \_ ."  year  freehold  landed  property,  pictures,  plate,  diini, 

Gore  furniture  in  house,  carriageandhorses,andthe  hanging 
Gauagan  S"'^  of£lOO  a  year  allowed  her  by  her  niece  for  life. 
After  Mrs.  Onnsby's  death,  there  were  found  in 
her  desk  one  part  of  the  will  of  1816  in  its  enTelope, 
and  in  the  same  envelope,  what  purports  to  be  the 
will  of  1 824.  The  due  execution  of  the  will  of  1816 
is  clear,  and  that  it  was  agreeable  to  her  then  inten- 
tions and  her  natural  duties ;  it  was  drawn  by  her  con- 
fidential attorney,  Thomas  Kemmis,  who  died  in  1823^ 
whose  son,  William,  is  an  executor  in  it ;  and  one  put 
was  given  to  Thomas  Kemmis.  By  it  all  the  deceased'i 
fortune,  except  £1500  stock,  was  given  to  Mr.  Fen- 
nantin  trust  (as  the  niece  was  then  married), to  psytbe 
issues  and  profits  to  such  uses  as  the  niece  should  ip- 
point ;  and  in  default  of  her  appointment  by  deed 
or  will,  to  the  neiee's  heirs,  executors,  and  adminii- 
trators.  The  devise  of  the  £1500  stock  is  "to  mj 
"  old  and  confidential  servant,  Margaret  Gabagan,!! 
**  a  token  of  my  regard,  and  in  consideration  of  her 
"  faithful  services,  having  served  me  with  fidelity  fif- 
"  teen  years  last  past,  and  having  a  numerous  family 
**  unprovided  for,"  accounting  for  that  large  legacy 
to  the  servant.  It  appears  that  it  was  stock  which  had 
not  come  by  her  own  family,  but  was  a  legacy  left 
her  by  a  Mrs.  Dunn ;  and  that  deceased  had  a  mu- 
dcn  sister,  Jane,  who  died  in  1B02,  and  who  had 
always  lived  in  the  same  house,  and  had  been  for 
some  years  prior  to  her  death  a  great  and  suflfering 
invalid.  Jane,  shortly  before  her  death,  had  hired 
Margaret,  then  newly  married,  who  attended  Jane 
with  so  much  care,  that  when  she  was  dying  she  re- 
commended her  to  her  sister's  care  and  protectioDi 
which  she  then  promised.  Deceased  accordingly 
took  Margaret  into  her  own  senice ;  she  lay  in  of 
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cKIldren  in  the  house,  to  whom  deceased  ex- 
d  her  cai'e,  occasionBlly  Ul<ing  tlieni  to  aod 
from  tlieir  nurses  in  her  own  carria}];e,  and  interested 
lereeirin  having  John  and  Thomas  apprenticed  out. 
TJie  testatrix's  niece  married  in  1814,  and  was  the 
ilj  child  of  Owen  Orniaby,  the  deceased's  only 
ther,  for  whom  and  whose  mcmor)*  it  is  agreed 
le  had  the  strongest  affection  ;  so  that  were  nothing 
trial  but  the  will  of  1810  in  favour  of  the  heir  and 
ct  of  kin,  it  would  require  no  support,  and  the  only 
itter  of  wonder  would  be  that  she  had  left  so  much 
>in  her;  and  the  will  of  1816  must  operate  un- 
revoked. The  impngnnnt  says,  it  was  revoked 
y  his  wili  of  the  18th  February,  182-1,  which  is  op- 
to  and  inconsistent  with  it  in  almost  every  part. 
[This  will  gives  the  same  legacy  of  £1500  stock,  to 
iret,  not  directly,  however,  buttothe  impugnant 
her  trustee  ;  and  also  to  liim,  in  trust  for  her,  the 
jhoiuc  in  Sackville-street,  and  furniture,  books,  china, 
?,  carriage  and  horses,  and  paintings, — describing 
*t  not  as  in  the  will  of  181G,  as  her  old  and 
ifidentia)  scn'ant,  hwi  friend^ — for  her  separate  use 
[without  control  of  her  husband  ;  and  then  gives  the 
Lrc&idue  of  her  real,  freehold,  and  personal  estate  to 
ifae  impugnant,  for  his  sole  and  separate  and  only  use 
ever ;  and  then  follon's  the  reason  which  the  will 
thinks  necessary  to  give  for  such  a  devise  :  "  I  make 
**  this  residuary  bequest  as  a  token  of  my  sincere  love, 
"  ettccm,  and  affection  for  the  snid  Thomas  Gahagan, 
•'  who  at  all  times  used  every  exertion  for  my  happi- 
**  nesfl  and  comfort,  whilst  I  was  disregarded  by  those 

»**  who  should  have  acted  otherwise."    William  Kem- 
mis  is  named  executor.     This  paper  appears  to  have 
been  executed  and  signed  by  her  in  presence  of  three 
.lubdcribingwitncssetS  Dodd,an  auctioneer,  Dulf,  and 


1830. 
Hil.  Teytn, 

1— — ' 

GORB 

r. 

Gahagan. 
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Goas 
r. 

GjkSkCAK. 


iftU  Ttrm.   I^T  Maboa ;  and  the  only  qucstioo  ta  Uie  came 
whether  this  p*pcr  u  legally  proved  h\  the  iiii| 
Dint,  acconiin<r  to  the  priooiples  which  guide 
Court5,  to  be  the  last  will  of  the  deceased ;  for  iJ 
be,  it  revokes  the  will  of  February,  ISIG;  bat 
barthen  of  proof  necessarily  rests  upon  the  \m\ 
ant. 

None  of  the  usual  imputations  can  be  made 

the  irapuguant's  will.     The  deceased  vias  a  cai 

clear,  and  strong-minded  womao,  though   of 

age;  was  under  no  control  or  undue  influence; 

had  at  the  time  an  intention  and   purpose  to 

cute  a  testamentary  writing  of  some  sort  ;  she 

so  in  the  presence  of  Dodd  and    othcrrs  ;    and 

subscribing  witnesses  were  of  unlmpeached 

ters,  from  whom  no  secrecy  appears  to  have  been 

quired,  nor  was  U  observed-     The  difficulty 

arises   in  the   impugnant's   proof  orginates    in 

tliat    he    himself  alone    prepared    the    testamoit 

writing,  giving  all  to  himself,  in  trust  for  his  ii» 

and  for  himself ;  and  in  his  mother's  presence 

ducted  the  execution,  produced  the  instrumeati 

execution,  and  took  the  custody  of  them   a( 

According  to  the  rule  of  the  Komao  law,  a  t< 

or  legacy  written  by  an  interested  party  in  his 

favour  was   considered  as   not   written   at  all, 

therefore  so  far  void  in  law,  and  this  by  rcaiOB 

the  legal  suspicion  of  falsity  and  fraud,  and  that 

sumption   could  not  be  rebutted  by  circunut 

A*iUi>rit«>*7  But  the  law  of  these  countries  does  not  net  with 

m'SJ^'Ii^wo    extreme  strictness,  and  permits  the  party  to  addiw 

'*'*'*3*frw'i    «*'''J^n<^e  to  rebut  the  legal  presumption,  not  by  meit 

•DiikBoiricKnur  pfoof  of  cxccutioii,  but  by  proving  that  there  wa^M 

bapravvd.        fraud,  and  that  tlie  testator  liad  full  knowledge  sod 

underbtanduig  uf  the  contents  of  the  paper  ;  but  tlu 
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whole  onus  of  proof  lies  on  bim,  the  law  in  such  a 
cue  not  rcquiriug  the  opposite  party  to  prove  fraud 
or  faUity,  or  circumvention,  and  it  being  incumbent 
on  the  agent  beuclited  to  remove  the  suspicion  by 
clear  and  satisfactory  proof.  In  an  ordinary  case, 
i  a.  where  there  is  nothing  but  the  agency  of  the 
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terestcd  partv  to  misc  the  suspicion,  the  prcsuinn-  ""*  ">*  P'®- 
ion  may  be  pnmu  facie  rebutted  by  proof,  clear,  rmud  m-j  h.. 
that  the  will  was  actually  executed  before  the  wit-  "  """  ■ 


neecs  by  a  person  clearly  of  sound  mind,  and  capacity, 
and  of  volition;  and  that  he  then  intended  to  do  a 
I  testamentary  act ;  from  whence  it  may  he  inferred 
^Jlhat  the  testator  would  not  have  executed  it  without 
^■ndcrstoiiding  its  import,  either  from  its  having  pro- 
r  ceedetl  from  his  instructions,  or  from  its  being  read 
and  approved  by  him  aflcr  it  was  drawn.  But  further 
ircunis(ance:(  inducing  suiipiciou,  and  strengthening 
legjil  jjresumption  agaiust  the  act  of  the  writer  of 
own  legacy,  may  impuse  on  Inni  tlie  necessity  of 
liog  further  in  proof  of  instructions  or  reading 
rer  than  what  might  be  inferred  from  the  proof  of 
volition  and  ca|>acity,  coupled  with  fonnal  execution. 
The  cases  referred  to  as  illustrating  these  princi- 
ples, arc  chiefly  Pmke  v.  Olhd{a)t  and  Ingram  v. 
H^yo/(£),  in  which  latter  case,  one  of  Ousett/  v. 
fi'efl$(c)t  before  Sir  George  Hay,  in  1777,  is  cited, 
where  the  Court  laid  hold  of  the  circumstance,  that  the 
executor,  who  wrote  his  own  appointment,  amused 
the  next  of  kin  in  order  to  prevent  their  taking  ad- 
ministration till  he  had  obtained  probate,  as  showing 
«  malafdes,  and  founding  a  suspicion  of  fraud.  If, 
H  ia  contended,  the  presumption  from  se  scn'jmi  he- 
ndem  were  rebutted  in  every  case  where  capacity  is 

(a)  2  PhU  3i3  i  see  albo  ZacSarioj  r.  CotUs.  3  PhiU.  176. 
t»)  I  B^f.  W4.  (0  Ibia.  994. 
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not  doubtful,  there  nouM  be  no  use  in  it*  m  the  b* 
requires  from  the  party,  in  crcry  emae  of  (kmfacivl » 
pacity,  proof  of  instructions,  or  reading  om;  ■! 
notwithstanding  the  capacity  be  clear,  the  Uw  mtdM 
the  transaction  with  anxiety  aail  care. 

Let  us  now  look  to  the  circumstances  attending  tk 
framing  and  execution  of  this  paper,  and  tbeeondMt 
of  the  paity,  to  sec  whether  they  raise  a  sospicimrfj 
falsity  or  fraud  in  additiou  to  what  the  UwicKlf 
forward.  It  is  a  strong  preparation  of  the  wiai 
suspicion,  that  this  paper  of  1B24  is  not  in 
ance  with  the  declarations  and  principles  of 
wliicli  appear  throughout  to  have  influenced  the 
ceased,  but  adverse  to  thcui.  I  say  preparatiaiv 
cause  that  alone  could  form  no  sufficient  grounj 
defeating  the  will,  it  being  the  clear  and  un 
right  of  every  testator  to  bequeath  his  proper^ 
pleases,  however  capricious  and  strange  the 
tion  may  seem  to  others  to  be,  and  that  witboot 
signing  any  reason  whatever.  All  the  evidence, 
ten  and  verbal,  except  that  of  the  housemaid, 
the  great  improbability  of  the  disposition ; 
proud  of  her  family,  kept  her  sen-ants  in  due 
dinatiou,  and  was  particularly  attached  to  her 
Owen,  who  had  behaved  to  her  and  ber  niter 
great  generosity,  and  had  given  them  up  the 
they  lived  in  ;  and  independent  of  any 
she  might  have  had  for  her  brother  and  his  dewcnr 
ants,  she  had  this  in  her  mind,  that  she  was  bound  ia 
justice  and  duty  to  leave  to  her  family  what  caiaekf 
them,  but  that  as  to  her  other  property,  she  was  d 
liberty  to  indulge  her  inclinations.  That  prineiflf 
renders  the  disposition  of  13'2-(  more  improlabki 
and  that  she  should  give  even  the  old  plate  and 
mily  portraits  to  her  servant;  she  would  have 
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lore  likely  to  do  so  had  she  been  led  away  by  Hkiags 
individual  persons,  as  her  likings  and  dislikings 
rere  subject  to  perpetual  chnngcs  according  to  the 
■nccs  she  rcceired  from  lior  niece,  or  the  increased 
mentions  of  others.     That  she  was  influenced  in  her 
irocntnry  intentions  by  the  affection  she  enter- 
tined  for  her  niece  and  her  niece's  son,  and  also 
igly  by  the  above-mentioned  principle,  appears 
from  the  evidence,  verbal  and  written.     A  letter  of 
deceased  to  the  son,  dated  15th  July,  1824,  thanks 
child  for  three  letters,  two  written  to  her  whilst 
was  confined  to  lier  bed  by  a  very  severe  illness, 
fbicli  kept  her  there   about  ten  weeks,   expresses 
pleasure  and  thanks  to  \m  mama  for  her  visit,  and 
>niing  to  sec  ber  every  day,  and  mentions  a  copy  of 
^Goldsmith's  Natural  History  which  she  sent  by  a 
rinid  oi  a  present  to  the  child  ;    this  letter  is  writ- 
in  the  must  affectionate  terms.    In  the  deceased's 
*tter  to  Mrs.  Gore,  dated  the  8th  February,  182^ 
defends  the  Gahagans,  and  says,  that  the  stories 
had  heanl  to  their  disadvantage  were  false  ;  she 
sn  writes  thus:  "with  the  candour  and  sincerity  I 
conducted  myself  on  every  occasion  towards  you, 
and  to  make  your  mind  easy  on  the  present  one,  I 
mil  communicate  to  you  what  I  purpose  doing  ;  I 
shall  leave  to  YOunsELF  ray  whole  worldly  sub- 
stance, save  only  the  legacy  many  years  ago  be- 
qoesthed  me  by  one  who   loved  mc  with  more 
fondness  than  did  my  own  mother,  and  as  it  was 
not  derived  from  my  own  family  on  eitlicr  side,  I 
hat'e  alway»  considered  it  as  my  right  to  dispose 
■s  I  might  choose."     [The  Court  also  mentioned 
reral   other    letters,    but   which   are  not    consi- 
neccssary    to   be   published].      Lady    Char- 
■ville,  her  second  cousin,  deposes  to  various  conver- 
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in  the  Tears  1823,  1325,  aa^ 
tbeme  was  Mrs.  Gorvandbtt 
to  her  in  IS19,  to  be  ■ttni> 
;  that  both  bpfore  and  dt» 
to  speak  of  the  child  il> 
and  discoTcnrd  a  fti«f 
■nd  her  brother  Owen, 
Ml  bii  perfections ;  ood  from  1 
•f  certain  articles  of  ber  p 
be  aU  Mr*.  Gore's.  Mrs.  Bw 
oorroboratcs  tbistestimonvt  and 
in  1611)  for  the  child,  whom 
giMHkJuld  (implying  the  mother 
hgK  cUU)  i  that  her  affection  for  both  con 
ereo  m  1S26  deceased  spoke  irilk 
;t  of  her  niece's  intended  visit  to 
Mn.  Wjnne-,  nife  of  William  AVynne,  a 
it  paxtirularly  strong  in  her  evidence, 
relitcs  to  the  last  three  years  ;  and 
c«iit«nalMMs  with  her  impressed  the  witness  wkb 
eonriction  that  deceased  thought  of  little  clae 
Mrs.  Gore  and  her  son,  whose  letters  she  showed 
with  thegreatest  delight ;  and  particularly  in  the 
ber  before  her  death,  she  lnn>resscd  Mrs.  Wynne  wiA 
the  conviction  that  the  promovent  and  her  son  wgaU 
have  all  her  property ;  she  s]>okc  of  proroovcnt's  tibI 
in  Mardii  1824,  as  the  strongest  proof  of  aflceluni 
that  it  was  not  the  Gores'  fault  she  did  not  see  mm 
of  them;  and  that  they  wished  her  to  go  to  them 
And  the  very  Christmas  before  she  died,  she  boaric^ 
of  an  affectionate  letter  from  Mrs.  Gore.  Mrs.  Bat- 
ler,  another  cousin,  corroborates  the  above,  and  eean 
down  to  September,  1326;  the  deceased  toM  Imt 
Mrs.  Gore  might,  from  the  great  distance  between 
them,  fear  an  abatement  of  deceased's  love,  but  dut 
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bwl  done  her  best  to  remove  the  erroneous  iin-    „.!^2? 
lion,  that  it  could  not  abate,  and  that  she  had 


;  time  before  written  to  Mrs.  Gore  on  the  snb- 
;t,  which  witness  thinks  is  the  letter  exhibited;  in 
kprirate  conversation  in  her  carriaj^e,  she  expressed 
It  satisfaction  at  her  niece  bein<;  so  hitrli  in  the 
rid,   and  rich  in  family  possessions,  and  f»ave  wit- 
to  understiind  her  own  property  would  go  to 
Ire.  Gore,  her  natural  representative;  she  used  to 
of  her  old  china  and  plate,  saying,  Mrs.  Gore's 
umilarity  of  taste  would  insure  their  being  taken  care 
■II     Mrs.  Wynne  corroborates  this.     Mrs.  Purcell,  a 
Witness  for  impugnant,    speaks  to  her  family  pride 
^id  attachment  to  her  grandchild  ;    and  Mi-s.  Jones, 
pnothcr,  considers  she  was  anxious  to  leave  Mrs.  (lure 
all  that  cnmc  by   her  own  family,  and  gave  her  to 
■ndersiand  that  she  intended  the  family  portraits  fur 
■n.  Gore,  and  if  she  survived  Mrs.  Gore,  for  some 
^uicr  relation ;  and  that  Mrs.  Gore  would  have  her 
ty.    And  Mrs.  Jones,  from  all  she  knows,  says, 
cannot  bring  herself  to  suppose,  that  whilst  de- 
had  her  faculties,  slie  would  have  left  lier  pro- 
that  she  got  by  her  family  to  another  than  Mrs. 
or  her  children,  much  less  to  the  Gnhagans; 
It  she  continued  to  write  in  raptures  to  the  witness 
of  Mrs.  Gore  and  her  son,  with  whom  she  regularly 
corresponded  from  his  leaving  her  in  1819'  An  affec* 
tionate  letter  from  deceased  to  the  son,  of  the  1 5th 
[une,  iy2-(,  is  produced,  acknowledging  the  receipt  of 
letters;"  two  received  in  the  ten  weeks' time."  She 
FB  **she  was  confined  to  bed  of  much  illness;"  that 
probably  about  the  ver}'  time  of  the  will  of  18th 
ebroarv,  1824.     Mrs.  \Vay,  who  was  intimate  with 
Eoscd  for  thirty  years,  speaks  to  her  affectionate 
elaration»  and  corrc&]ioudence  before  and  after  Fe- 
ci 
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h  — I,  mt;  ^id  tfctt  TTfTshortlT  berore  her  Aatk 
ihr  taU  fcer  ske  «o«l<l  tooa  dte ;  that  she  lately  U 
a  *Mt  bid  arf  ^ecboBitc  letter  frmn  ?iln.  Gm, 
adtkitAe«««U«eoahftvc  it  all;  but  thatslwki 
a  TigliK  to  da  what  die  pleased  with  Mra.  Daiui*<  h- 
gacf.  TVs  If^liiiMij  indaeea  more  credit  to  Al 
■MertMBi  at  her  intoriioBS  in  the  letter,  8tb  F«b» 
arr.  192^  defendii^  the  Gahagaiu.  She 
thus  :  **widi  the  eandoor  and  cincerity  with 
**  have  ever  coadarted  myself  on  everr 
**  towpdi  TM,  I  will  tell  joa  what  I  purpose 
**  I  shall  leave  to  toubsclf,"  in  large  Ictten, 
"  whole  worldly  soboaoee,  save  ouly  the 
*'  many  years  ago  left  me,  &c;"  add  to  all  thii^i 
absence  of  any  subsequent  letter  or  testimony  ofi 
daratioD  of  any  other  testamcDtarj'  intentions, 
the  will  of  1S*24;  and  that  no  cause  of  offence 
been  proved  hetwe«i  181t>  and  132-1  ;  on  the 
trary,  a  new  bond  introduced  between  them  by 
child's  visit  in  1319,  and  his  subsequent  eoi 
ence  with  deceased.  So  improbable  was  it 
amongst  the  cousins,  to  whom  she  spoke  of 
but  the  promovent  and  her  son,  that  they  ex 
no  legacies,  and  therefore  did  not  pay  her  interred 
court.  And  her  sincerity  is  proved,  by  telling 
intentions  almost  in  express  words  to  her  near 
lions  and  coniidential  friends,  whose  attentioii 
should  have  wished  for. 

Iq  order  to  show  the  probability  of  her  disin] 
ing  Mrs.  Gore  and  her  son  in  1824,  the  im 
brings  up  matters  which  occurred  about  the 
her  marriage  in  1814,  when  the  deceased 
her  letters  that  she  felt  hurt  at  not  being  made  a 
fldante  of  the  mamagc  treaty ;  but,  even  th«i 
adds,  timt  the  niece's  indifference  can  never  rei 
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le  tenderness  slic  still  and  ever  must  feel  for  lier, 
'nor  her  fervent  and  anxious  wishes  for  Mrs.  Gore's 
^hAppiness,  and  that  of  tlie  person  she  made  choice 
»f ;  but  it  n-os  well  answered  that  such  jealous  cool- 
took  place  nearly  tivo  years  Iwfore  the  will  of 
1816,  giving  her  the  residue,  viz.  in  the  latter  end 
1813,  or  early  in  1814.  One  of  the  witnesses 
that  was  all  digested  with  the  wedding  cake  sent 
rer  ;  but  Mrs.  Parcel,  for  the  impugnant,  says,  she 
links  it  was  only  mitigated,  and  Icfi  an  unpleasant 
feeling  of  dislike  behind.  If  she  be  right,  it  shows 
the  will  of  181d  must  have  been  founded  not  on 
ipuisc,  but  on  the  less  mutable  principles  of  honour, 
ticp,  and  duty,  all  seemingly  abandoned  if  the  will 
Uf  1624  be  good.  The  impugnaut,  in  the  next  place, 
jto  shon*  probability  of  change  of  intention,  states 
considerable  occcssion  to  have  been  made  to  Mrs. 
)rc's  fortune  in  1823 ;  she  had,  however,  an  ample 
tune  before,  and  did  not  want  that  of  the  dc- 
;  but  Mrs.  Butler's  testimony  shows  that  the 
was  proud  of  her  niece's  great  family  pos- 
ioos,  and  gave  her  at  the  same  time  to  under- 
ind  her  own  was  to  increase  it ;  and  it  is  human 
^natarr  to  gire  to  those  who  have  enough  already. 

But  it  is  one  thing  to  say  she  meant  not  to  give 
her  property  to  Mrs.  Gore,  and  another,  that  she 
bneant  to  give  it  to  the  impugnant;  he,  therefore, 
[adduced  testimony  to  show  that  he  was  to  be  her  ob- 
and  that  lier  affections  were  transferred  to  him. 
[Hi«  witnesses  to  this  part  of  the  case  are  Jane  Ne- 
ville and  Mary  Colligan,  both  markswomen  ;  the  Hrst 
a  nune-tendcr,  who  was  occasionally  hired.  .She 
fpeoks,  first,  to  the  deceased's  taking  Margaret's  chil- 
dren in  her  coach  to  and  from  nursing,  and  her 
[making  the  nurses  presents,  and  that  she  appeared  to 
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1330.       love  the  impuiniant  at  if  he  was  her  child,  that  sTie 
■ ^__^  took  great  interest  about  his  sister  who  died,  and  wa 

Goss  in  the  habit  of  employing  him  to  get  her  drafls 
Gahauas.  charged,  and  of  getting  him  to  copy  letters  for  her; 
and.  secondly,  that  about  August,  1819»  (which,  fay 
the  way,  was  when  the  child  was  with  her,)  she  denied 
herself  to  Mr.  Gore,  and  gave  orders  to  deny  her 
when  he  called ;  that  she  expressed  dislike  of  him, 
and  wished  he  would  not  bot/ier  her  with  visits,  thit 
she  saw  through  his  motive,  and  that  his  visiting 
was  not  from  any  regard  he  or  his  wife  had  for  her, 
but  to  suit  their  own  interested  purposes.  Would  thii 
high,  lady-like  person  use  such  expressions  ooofi- 
dontially  to  a  nursetendcr,  and  at  a  time  when  she  oi- 
tertained  a  new  affection  for  the  child  ?  The  hoiue- 
luaid.  Mar)'  Colligan,  living  with  and  chiefiy  sap- 
ported  by  Margaret  Gahagan,  is  the  next  witziefl. 
She  also  believes  in  deceased's  love  for  the  impogo- 
ant,  and  sa}-s  that  she  used  to  go  into  his  room 
nioniing  and  evening  to  see  that  it  was  comfortably 
and  had  a  tire  in  it ;  and  says,  that  on  the  morniif 
of  her  death  she  sent  for  and  conversed  privately  widi 
him  for  a  half  hour,  always  holding  his  hand,  andhad 
pen  and  ink  brought  in  (why,  does  not  appear) ;  thit 
she  heard  her  say,  that  she  had  been  neglected  aod 
treated  with  disrespect  by  her  relations;  that  she  wh 
deiiitHl  to  William  Wynne,  saying  he  neglected  her 
^Mr.  Wynne  says  she  never  changed  towards  him); 
niul  heard  her  say,  from  Margaret's  long  services, 
slie  had  no  other  object  to  leave  her  property  to  but 
Margaret  and  her  family  ;  this  is  quite  incredible^ 
iis  she  had  relations — a  grand-nephew  and  othen. 
Except  the  evidence  of  the  housemaid,  which  is  quite 
incredible,  considering  her  affection  for  the  chiWi 
and    her  principles,    there  is  no   evidence   of  any 


^■^^■i  int;  nuu)»e  uii  me  niKcuiiuing  ui  juun, 
Itic  of  the  e\pre»$i(}ns  of  love,  and  affection,  and 
lidc  introduced  into  tite  \vil),  and  confines  itself 
re  esteem.  I  aui,  tlierefore,  as  much  surprised 
witiiesst,  Mm.  Joues,  ut  the  coutcnta  of  tlie  will 
24  ;  but,  if  legally  proved,  the  disposition  must 
,  however  improbable. 

e  now  cotnc  to  tlic  preparation  of  the  will  of 
the  impugnant's  statement,  in  his  additional 
ion,  is,  that  in  the  latter  end  of  January,  18'2-I, 
(pressed  her  intention  to  make  her  will,  and 
faim  rerhal  instructions  to  prepare  it ;  that  he 
ft  draft  exactly  conformable  to  those  instruc- 
wtiich  he  shortly  aftenvarda  delivered  to  her, 
fhich  she  kept  nearly  a  month,  and  then  gave  it 
A,  It  the  same  time  expressing  her  satisfaction 
and  desired  him  to  hare  three  parts  cngrosseil, 
r  Kemmis,  one  for  her,  and  one  for  impugnant ; 
w  made  three  copies,  and  gave  them  with  the 
to  her;  that  she  kept  them  nearly  ten  days,  and, 
ing  very  ill,  she  bid  him  get  witnesses ;  and 
ifter  execution  the  impugnant  retained  one  part 
be  the  other  two  ;  and  that  shortly,  or  imme- 
y  before  execution,  she  read  over  two  of  the  du- 
es, and  the  ninth  article  says,  that  at  the  time 
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turning  back  to  the  first  page  again,  and  a  seomd 
time  fixing;  her  eye  and  attention  apparently  upon  it; 
afler  which  she  took  up  another,  and  in  like  manna 
attentively  perused  it ;  and  afterwards,  on  the  same 
day,  Dodd  put  a  private  mark  on  each  of  the  two 
parts  so  as  to  be  able  to  identify  them  as  the  two  read; 
that  she  afterwards  placed  the  will  alledged  in  her 
desk,  shortly  aflcr  the  execution,  and  then  kept  it 
under  her  constant  care  and  inspection,  and  kept  the 
keys  herself;  and  that  no  one  opened  the  desk  in  her 
bedroom  from  her  death  till  Dix  sealed  it,  and  thit 
there  were  persons  always  in  the  room,  so  that  it  conld 
not  be  opened  without  their  knowledge.  To  thosepirti 
of  the  allegation,  stating  the  preparation,  no  evidenee 
is  adduced,  nor  to  the  part  that  she  herself,  shortty 
afterwards,  placed  the  will  in  her  desk  (she  was  tiieo 
confined  to  her  bed),  nor  to  the  part  showing  no  one 
could  have  bad  access  to  the  desk  before  Dix  came; 
and  Dodd*s  evidence  disproves  that  part  which  il* 
ledges,  that  it  was  her  directions  to  have  three  pirtii 
and  that  she  had  them  ten  days,  and  that  she  said  one 
part  was  to  be  for  impugnant ;  for  Dodd*s  evidence  ii, 
that  on  a  third  part  of  the  will  being  produced  by 
impugnant,  at  the  execution,  she,  as  well  as  Dodd, 
expressed  great  surprise,  and  asked  why  there  were 
three  parts  ?  to  which  he  replied,  one  was  for  Kemnuii 
one  for  her,  and  one  for  Mr.  Beauman.  The  facttbit 
the  impugnant  was  employed,  in  the  capacity  <^ as 
attorney,  to  draw  a  testamentary  paper  for  her,  is  « 
very  suspicious  circumstance  in  the  case ;  and  the  third 
part  being  made  without  any  instructions  from  herte 
do  so,  as  such  a  thing  is  very  unusual ;  but  it  be* 
comes  still  more  suspicious,  that  one  of  the  three 
parts  is  confessed  not  to  be  forthcoming,  and  no  ac- 
rount  is  given  of  what  became  of  it,  or  of  the  alledged 
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if  ihe  instructions,  but  by  the  allegation,  that    _  1890, 
"tept  two  parts,  inipti^iAnt   retaining  tlie 
ird.    It  is  not  likely,  as  deceased  was  only  to  keep 
for  herself,  she  should  keep  the  executors'  part 
;  she  kept  but  one  of  the  nill  of  ldl6;  it  is  more 
^ly  that  impugnant  got  it  to  deliver;  Dodd  says 
produced  the  three  parl^  and,   on  leavinj*   the 
im,  after  the  execution,  he  left  inipugiiaiit  behind, 
had  folded  up  all,  and  taken  possession  of  them  ; 
we  find  a  duplicate  prixlueed  by  him  on  an  affi< 
it  of  scripts ;  this,  if  there  be  any  truth  in  the  case* 
must  have  retained  to  deliver  to  Beauman,  but, 
of  HO  doing,  he,  contrary  to  his  duty,  retained 
his  own  possession  during  ail  the  hfe-time  of  the 
Why  did  he  so  keep  It  ?   neither  Kemmis 
Dcauniau  got  a  part.  If  she  kept  it,  why  was  not 
or  the  draft  found  in  her  desk  ?  she  was  in  the 
it  of  keeping  papers  and  letters,  and  even  copies 
Jeltcrs,  and  kept  the  will  of  1819.  though  of  no 
if  she  made  that  of  1824.    But  the  case  is  still 
suspicious,  when  it  is  proved,  beyond  all  doubt, 
the  part  missing  was  that  specially  and  particu- 
marked  by  Dodd,  as  read  by  the  deceased;  he 
to  the  ninth  article,  she  took  first  into  her  hands 
lof  tlie  three  papers,  and  read,  or  appeared  to  read 
from  beginning  to  end,  with  great  attention  and 
as  he  conceived  from  her  manner;  she  turned 
leaf,  and  after  looking  for  some  time  on  the  second 
turned  back  to  the  first  again,  as  if  something 
struck  her ;  and,  he  says,  he  afterwards,  on  the 
dajr*  marked  that  jiart  in  a  peculiar  manner  be- 
reen  his  Christian  and  surname  ;  no  doubt,  he  says, 
after  reading  the  first  she  took  a  second,  and  in 
manner  attentively  perused  it;  and  he,  the  wit- 
afterwards,  on  the  same  day,  marked  that  diffe- 
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ff]^'  rcntly,  as  well  as  the  third  part  in  the  same  way  u 
the  second,  though  she  did  no  more  than  just  look  at 
the  third.  There  is  a  great  difference  in  Dodd's 
evidence  as  to  her  reading  the  first  part»  and  perusing 
or  appearing  to  peruse,  the  second ;  and  it  is  a  ^ 
inference  from  it,  that  he  had  serious  doubts  whether 
she  read  the  second,  on  which  he  put  no  other  maik 
than  on  the  third,  which  she  did  not  peruse  at  ilL 
He  has  not  expressly  told  us  why  he  so  spedally 
marked  the  first  part,  or  how  he  knew  it  when  be 
came  to  sign,  for  the  three  parts  were  brought  by  tbe 
impugnant,  after  being  signed  by  her,  to  a  tiUc^ 
some  feet  from  the  bed  she  was  in,  and  handed  by  tbe 
impugnant  to  each  witness  in  succession.  There  mvat, 
therefore,  have  been  something  extraordinary  in  tbe 
appearance  and  attending  the  execution  of  the  part 
first  handed  her,  and  the  only  one  he  was  convinced 
she  read  over ;  and  yet,  he  says,  the  three  were  Itk^ 
and  occupied  the  same  space  in  each  page.  Doddsiw 
something  suspicious  in  the  transaction,  and  he  sap 
he  watched  it  as  closely  and  sharply  as  he  could,  as  he 
perceived  Gahagan  so  much  interested  and  so  veiy 
uneasy  until  it  was  done;  but  he  could  discover  no- 
thing. Dodd  cannot  recollect  whether  she  signed  eacb 
part  as  handed  to  her,  if  she  did  not,  he  says,  there 
might  have  been  a  substitution ;  if  otherwise,  tb«e 
could  not ;  and  he  inclines  to  believe  she  signed  eadi 
part  as  handed  to  her,  for  she  signed  the  last  on  merelj 
looking  at  it ;  but  the  witnesses  all  signing  at  onoe 
is  as  good,  if  not  a  better  reason  for  believing  she 
signed  after  looking  at  all.  Another  suspicious  ci^ 
cumstance  is,  that  John  Gahagan  kept  outside  on  the 
lobby,  occasionally  looking  in  and  watching  the  mat- 
ter, and  he  was  found  on  the  lobby  when  the  wit- 
nesses were  going  away,  the  mother  and  Thomu 


being  infttJc,  all  verv  tineasv.  If  it  be  true,  that  de-    „  !*™ ' 

ceased   deliberately  ^d\e  instruetions   ao   long  pre- , ' 

Ttously,  and  had  tlie  draft  in  Ikt  |>osscssion  for  ten       Gomt 

Biiys,  and  orderrd  the  engrossment,  &c.,  with  such    Gahaoah. 

^■tenns  of  endeamicnt,  a.s  has  been  allcdged,  how  is  the 
restlessness  and  trateliiiig,  and  the  great  uiicnsiness  of 
all  to  be  accounted  for,  more  espceially  when  such 
jng  and  aftcotionatc  terms  of  endearment  are  to  be 
round  in  the  will?  The  conduct  of  the  three  savours 
lore  of  conspiracy  thim  confidence;  that  such  is  pos- 
nble  i»  plain,  for  the  impugnant  produced  the  wrt- 
tingx.  and  might  have  substituted  at  the  execution  one 
ffor  the  other ;  the  deceased  was  very  old  and  weak 

,   at  the  time,  the  room  probably  dark,  as  she  was  in 

Bbed,  and  she  was  very  shortsighte<1,  and  had,  even 
then,  and  after,  as  appears  by  the  letters,  the  greatest 
confidence  in  the  impugnant's  integrity  ;  he  was  sit- 
ting in  a  position  in  which  he  could  have  concealed 
papers,  and  he  afterwards  took  possession  of  all,  and 

Biru  the  person  who  handed  them  to  deceased  and  the 
witoesies;  and  after  her  death,  he  had  for  several 
boun  an  opportunity  of  removing  papers  from,  or 
putting  them  into  her  desk ;  he  says  he  found  the 

1    draft  letter  of  September,  after  her  death,  in  her  li- 

Bbrary  desk.  It  is  curious  bow  Mahon  persists  t^ainst 
the  reading,  though  convinced  of  want  of  recollec- 
as  to  other  parts  of  the  transaction,  for  which  he 
tives  as  a  reason  that  he  was  so  short  a  time  in  the 
im.  Dodd  says  he  was  ihere  nearly  a  quarter  of  an 
ir.  Could  Uodd  have  been  in  the  room  before  the 
others  ?    Time  has  been  consumed  in  inquiring  wlie- 
iher  she  was  likely  to  have  signed  a  paper  without 
rcailing  it;  but  she  did  so  sign  tlie  last  part,  and  this 
from  confidence  in  the  writer.   I  think  the  impugnant 
k  bound  to  clear  away  the  cloud  of  suspicion  from 
the  three  parts. 
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It  it  a  wmaiui^  circumstaoce  ia  thu  cne, 
or  eren  apglhecan',  me  called  ia,  i 
fidstnrs  or  friends  in  Dublin  appricd 
Q^l^^g,  ^  btt  iDBMB,  whikt  it  nss  going  on.     Althc 
if  there  k  a  shadow  of  tnith  in  what  the 
maoA  carii,  of  ber  sending  for  the  iinpugnanc, 
hal£^  bis  hand  in  her's,  &c.,  it  most  hare 
Lwnrn  at  ten  o'clock  in  the  morning  tbat  the 
drtng ;  her  death  was  not  told   to  Mn-  V^rxatti 
the  morning  after.  Donngall  that  time  the 
coald  hare  had  acccn  to  her  drawers  and 
lies,  and  rai^t  have  substituted  one  of  the 
parts  for  the  one  slie  retained — that  first  read, 
might  hare  rcToked  by  writing  on,  or  cancelled,  orl 
sCroyed  that  part,  and  the  draA  of  the  will  of  1  H'i4 ;  aA\ 
one  of  those  parts  might  baie  been  folded  in  the  wfli 
Idlt},  as  if  she  had  done  it.  That  might  hare 
object  in  having  three  parts,  at  which  deceased  i 
surprised*  aswc)la$  Dodd.  It  is  strange  tbit  d< 
in  the  mind  she  wa^  iii,  should  not  have  destnm^i 
written  something  on  the  will  of  1816.  it 
inconsistent  with  that  of  1824.  and  that  she 
destroy  the  drafl  of  the  will  of  182-1.  and  the 
authenticated  part  of  it.     Counsel  for  the  ini| 
account  for  her  keeping  the  will  of  1 81 6;  that  fhei 
balancing  between  it  and  that  of  1824,  but  omitvl 
to  tear  the  seal  of  that  of  IHIf).  It  is  a  strange) 
however,  in  such  a  case,  that  she  should  seal  op  I 
will  of  1824  in  the  envelope  of  that  of  1S16,  u  i^J 
verse  to  it,  thus  adding  insult  to  injury.    It  is 
that  the  will  of  1B24  must  have  been  in  impt 
favour,  fur  several  reasons — that  the  impugsant' 
not  a  witness  to  it,  though  the  drawer;  but  It 
that  John  Gahagan  was  on  the  landing  place,  and  M ' 
no  legacy,  yet  he  was  not  called  in;  if  a  frtudm 
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contemplation,  a  Gahngan  witnessing  would  have       ]830. 

HU.  Term. 


loiled  all ; — that  the  deceased  was  told  one  part  ^ 
ros  for  Beuuman  ;  if  that  be  true,  which  the  impiign- 
it's  owii  allegattoti  seems  to  doubt,  it  is  po&sible  he 
ight  have  been  named  trustee  of  the  £1500  stock 
the  separate  use  of  the  married  woman  ;  it  is  at 
est  but  equivocal,  and  the  answer  came  on  deceased 
y  surprise,  iind  in  her  weak  state  she  was  easily  sa- 
afied  where  she  had  confidence.  In  whose  favour  the 
1  teslauientary  act  was  docs  not  appear ;  but  her 
Dpioying  the  impu^nant  as  the  draiver  is  against  his 
iving  been  the  object  of  it.  All  is  mystery;  but 
hose  fault  is  that  ? 

The  impugnant  stands  in  this  position  :  he  is  the 
of  the  legatee,  and  the  confidential  drawer  of  the 
ilU  being  at  the  time  just  out  of  his  time  of  service 
►  an  attorney.  A  false  reason  is  assigned  in  the  will 
M"  the  Iwquests.  We  find  him  producing  and  taking 
ay  all  the  prts ;  making  a  third  part  without  leavu ; 
euUng  and  conducting  all  the  proceedings ;  having 
to  all  the  papers  of  the  testatrix  ;  having  pos- 
iOD  of  one  he  should  not  have,  and  concealing  the 
t  illness  ;  and  he  is  the  son  of  a  servant,  to  whom, 
this  allcdgcd  will,  the  portraits  of  a  proud  family 
bequeathed. 

[The  Court  condemned  the  will  of  1 824,  but  with- 
tut  costs.] 


Gons 

ti. 

Gahagan, 


knei 


Di-  Kad^:lztt. 


TrU  yjiiz  w«  commenced  by  Charles  Goo£^ 
'^  the  illei^ed  bn?:her,  and  one  of  the  next  of  bo  ■ 
*-  *^t  «.£  Ricbiri  Goodin.  a^unst  his  two  daughters  and  mf 
hxruKwc-  cni.dren  ;  the  promoTent  took  no  steps  id  theiwi 
^^^M^.««r  j^^^  j^^^  &illagher,  strling  herself  Goodin,  int* 
^UT^-*  terrened,  as  deceased's  widow,  on  the  6th  June,  l33Si 
antn  afur  ibt  alled;nng  her  marria^  with  deceased  in  1 777,  »nd  " 
aOrifcdbw-  intestacr.  If  she  were  so  niarned,  it  follows  that  tM 
thMcUiwd     impu^ants  are  not  legitimate  or  of  kin,  as  they  il- 

•dniBirtrstion 

to  bin  ■•  fail 

widow,  which  lh«  Conrt  refiued,  preferriDg  *  legBtM;  then  being  a  wriow  dooH  af  Ai 

nArrdffl  and  of  th«  •eateace  for  it  b«ing  in  force. 

TIm  doctiioa  ot/atalia  contidered,  and  bow  b  mow  in  ■  Coort  of  Appeal 
hy  tbrir  kpM. 


niencc  was  appealed  from,  and  that  a  transmiss 
?nt  to  the  Delegates,  and  an  appcllatory  libel 
and  the  cause  never  was  decided  in  the  Court 
legates,  or  remitted  ;  that  she  executed  a  deed, 
)wle<l^iig  she  was  not  married,  and  releasing 
that  afterwardii  she  issued  a  capias  against 
in  her  name  of  Gallagher,  and  that  he  paid 
ihe  costs  of  it ;  and  that  the  sentence  does 
Ifpcrate.  But  the  impugnants,  besides  relying 
Mt  exception,  alledge  a  testamentary  schedule, 
lut  a  date,  signature,  or  witness,  giving  them  a 
iderable  property  ;  and  that  this  paper  was  his  last 
It  his  death,  which  took  place  on  tlieOth  March, 
}.  Txvo  questions  arise,  first,  did  he  die  intestate 
ftve  the  will  ?  secondly,  in  either  case  to  whom 
jbninistration  to  be  given  ? 

c  Court  here  proceeded  to  consider  the  evi- 
in  support   of  this  unexecuted  testamentary 
and  the  law  in  such  cases,  as  it  existed  up  to 
&  2  Vict.  c.  2G;  and  decided  that  the  testa- 
paper  was  the  last  will  and  testament  of  the 
.  But  as  this  part  of  tlie  judgment  is  not  re- 
to  elucidate  the  remaining  portions,  it  has  been 
;bt  mure  advisable  to  omit  it,  and  to  pass  on  to 


IS    TVS 


br  ^  pn»F«t  .fcmW.  bf  Ike 

IV  pcwfot  ^  M^e  M  pnoC  ma  M  hk 

in  tliif  esaie  depcnb  OB  that  of  the  wi(iow;iftbt 
witeibABAe6,lmtimmhSh,  She iMalledgMl & 
riage  on  the  S3rd  Fefamr,  1777,  hctweqi  tkf 
cfl  sod  Mf^  BBd  nppdrts  her  cmiip  Mndy  b^  praT < 
a  tealeBce  in  a  letlitudaa  came  in  Noveviber,  1 
which  die  doe*  oo  ■  repGcJtion  to  in  cxceptioo  of 
non  interett.    The  impagiutnts,  to  meet  ihil, 
that  the  sentence  was  appealed  froin  to  the 
and  gire  m  eridcnce  a  CoaunL<>ton  of 
dated  6th  Mar,  1786C  and  an  luhibiliaa,  dated 
May,  1786,  to  the  Coesbtonal  Court,  a  tnn 
of  the  Ut  March,  1787,  and  an  appellator^  Hbd 
the  2Dd  May,  17^7  ;  that  the  rule  hooka  and 
of  the  Courts  of  Delegates  from  16S1  to  F< 
17USt  except  a  few  rales  of  1787.  hare  b«n 
also  a  deed  of  release  in  1798 ;  and  in  Augn«t,  IT 
an  entry  of  a  capias  in  execution  sued  out  by  Ji 
Gallagher  against  deceased,  and  the  plaintiff's  ttUf 
ney's  receipt  for  the  costs  of  it  found  amoi^  i^ 
ceased**  papers;  that  for  many  years  before  1814, 
she   cohabited  with  ooe  Beatty*  a  huxter,  in  Kena* 
street,  as  his  wife  ;  and  from  1814  kept  on  the  disf 
as  his  widow,  assuming  his  name,  deceased  being  tf 
the  time,  with  his  wife  and  children,  in  another  part  *! 
Dublin ;  also  the  actual  marriage,  in  church,  by  ik 
Fordc,  of  the  impugnant's  mother  to  deceased  in  1784 
their  cohabitation  and  issue,  and  reputation  of  beiif 
man  and  wife,  and  that  she  was  recognized  by  dcecssei 
as  his  wife ;  and  non  constat,  the  intervenicnt  before  if 
after  that  marriage,  gave  any  notice  of  her  cUia, 
though  he  was  rich,  and  she  was  comparatively  poor,  ■• 
were  it  not  for  the  sentence,  the  marriige  of  theiotec 
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tetttwould  bavc  nothing  to  supportit.  But  that  son-       '^'■ 

though  (if  not  null)  conclusive,  was  suspended  ■ ^-r— — - 

le  appeal — suxpcnrled,  not  destroi/ed.     It  appears     Goodik 
le  Heed  of  release,  that  the  appeal  was  depending      sm"th 
nndetenninedin  1788^  the  papers  of  which  period 
boon  lo9t.     It  is  stated  that  this  deed  was  a 
and  imposition  on  her,  if  ever  executed,  which 
It  aduittted ;  but  the  capias  by  her  mai<len  name 
mg  to  show  she  was  a  party  to  it ;  its  effect  will 
lore  jKirticularly  considered  hereafter.  No  record 
of  any  decree  of  the  Delegates,  or  letters  re- 

« 

■is  to  l>e  obserred,  that  there  is  no  pleading  or 

ition  in  reply  to  these  matters  which  occurred 

[ucnt  to   the  sentence,  either  by  the  interve- 

or  promovent,  though  there  is  a  reply  in  the 

iments  of  the  advocates,  for  Dr.  Staples  first  and 

len  after  him  raise  this  point,    that  after   three 

from  the  last  proceeding  in  the  Delegates,  the 

became  deserted,  and,  by  lapse  of  the  Jataiiaf 

I  to  the  ground,  although  no  order  was  made  by 

Delegates  for  that  purpose ;  and  so  the  sentence 

restored  tn  171)1  i  and  several  {nissages  have  been 

[from  Maranta, Ciattl,  and  other  books,  toshowthat 

lapse  of  thcya/(i/ia  appeals  become  deserted,  uuless 

be  shown  and  allowed  to  the  contrary ;  but  none 

l»how  that  DO  order  declaratory  of  the  desertion  is 

On  the  desertion  by  lapse  of  the /ataiia  in     in  «■  «di- 
ordinary  Court  of  Appeal,  there  is  no  doubt  but  ^«dJ«Mb« 

should,  in  all  such  cases,  be  a  declaratory  judg-  *„3jilSJ^ 
kt  of  desertion  bv  the  Court  of  Appeal,  not  by  the  tfc»  *^«« 
ior  Court ;  and  that  is  proved  by  the  very  pas-  /aiiHa. 
cited,  and  especially  by  Gaill(a);  though  the 
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■I'-r 


■:if-  ir-  -- 

"  HIT-    ■!     li-- 


^n-  iEr^a3«r^-?3  &  the 

.;—  -r    tuwai  HIT  ^t^  -iau  iecree  ej  o^Ccto,uid 

-.  sT"-^  1  -  i^B  init  Miimici:  :3e  Jadge  «/ fim 
3  0  T"--.  iHi.-*  -ne  ,uiupieni:.  »  he  alooe  can  gire 
-rr:~r:-n.  •■  "t:  Jineii  lu  Jipise  oc_/aA:/«i.  The 
..-.iT'rr  -.TD'--r:_-n  ^  n  ?imier  £    :  " m  ippdl is )<at 

•  T-tn    r    LIS    it-rn    it?-^m:ii  ?jr  ihree  jeaa,  ud  i 

-  L.i^r^trnr     inniat-^i.  if^arnir  the  r^t  of  peremp- 

-  :.-:         ::e  mnt-u  :ij  le  iL"riiir?u.     Thb  jadgimt 

•  :^  -"r    ifi-T  jr'  I  .-HuiniacoG  :::' the  seotence 9- 

-  jr.-_r-t  ^7^:iiC.   aid  j"*t  c  :iie  r'jrce  of  a  rtsjuA 
^n:oii;ri  "iii;  "Tse  iiis  ^iLapsed.  the  pem^   ^ 

-  :  -11    :    it>L    iL-iuir^i    mr.Z  there  s§   a  juc^moit 

-  if.;-j-ii:i  r  tj  le  ^.j  :   irni  r  vr^^c  th<  expimkaoT 

-  ■::t: -intf.    md    Mnjr;   sich  ;  iiijnent:,  there  buj 

•  irir-'iur-;  in  :e;iuir  jr  tiie  Derstjn  i£-.uist  whom  die 

•  inrtr  u    T ;-  ir'.-:vd'l.  md  "le  ojes  not  dtssTOir  lui 

-  -jr;!—!!-  -.:t?  perfmaom  ;s  liescroyei  and  cannot  be 

•  ;nci-'>-.':    inr.l   -_iii   iipinccc.  oca  farther  term  of 

•  ~:rr:  -  ;x% . '  'mt  I  tiii  :t  thit,  in  an  ordinnj 
.'  i:;-    :r  A:nt;x.   •-.-z^rr  r.'tnisscry  ire  not  essmbal 

iiu.  »•-  !;-*■.-  - ;,;   :.:-j..i-i:'py  :«::ricce.     It  may,  however, be 

1  -.."-  v-;;.>  ;  ir-rt-'ic.  Tti.;c':ic-r  :he/;*t2.'jei  are  tobe  . 
rfci-"'i  '^  '  --■-  '- .'i-t  :c  />■-'/ vr  rj^.irt  of  the  Prince 
!  ::s:  ■'  — hi:  v:  ..- ■  :^^rs  :>  no  ippeaL  and  whether 
.7—  -i  -:  ■_  -s.rr  1.-:  T.-:z  njiiuired.  see  GaiII(6),  ind 
A-  ~i  ■  .  _  ~-;i:l-,;  or  ippeaU  to  the  Imperiil 
*.  -i":":«:r;  :.:::  .1^  r.:<:ai:r.i:  "hac  in  so  high  aCoort 
1-  : ■."■"-  ir;  r\:::lv.  ?p^eJtlT.  and  solemnly  tnns- 
jr'.ii.  T"-fr;  >.  >.:  v-Tir.  no  doubt  that  this  Conrti 
:. ;  :C"-  ^  v":.:.!  r. .:  zs  :ur>:\-to  pronounce  upon  the 
r.u..::y  o:  .i  *<i:r.:e::cc  or  ajt  ot'ilie  Court  of  Comistorj 
or  o:  Dviv^ire-i.  r.uy  lio  so  indirectly;  and  so  may  Ac 

1.  pA.-:^i  IV.  r.  .3.  ir<.  ^.  in.  1.  ru,  3. 

'-.  LIr..  I.  f  i:,.  ui.  r. ,.  7.  c    Pw.  oa  ipp. 
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crior  Court  pronounce  indirectly  on  the  nullity  of 
ndgment  or  act  of  the  superior  Court,  by  proceed- 

«s  if  it  were  out  of  the  way.    See  Ougljton(o). 
Such  being  tlie  law,  to  restore  the  eflfect  of  tlie 
iencc  it  mu!it  be  known  that  the  proceedings  of 
!  Delegates  were  a  nullity,  or  a  presumption  of 
ir  sentence  must  be  raised,  affirming  the  sentence 
the  Consistory.     The  only  ground  that  could  be 
in  this  case  that  the  nets  or  proceedings  of  die 
ilegates  were  null  is,  that  the  appeal  was  collusive 
void,  or  that  sentence  of  affirmance  was  prevented 
the  collusion ;  but  neither  proniovent  nor  intcr- 
lientnlledge  any  such  collusion  or  fraud,  nor  could 
intenenient  do  so,  she  being  necessarily  a  party  to 
llusion,  if  existing,  though  a  third  person  might 
M,  and  the  deeds  and  capias  by  her,  and  her  ac- 
nce,  might  be  the  evidence  of  such  collusion  or 
Now  as  to  a  presumption  of  affirmance,  no 
lUicc  has  been  alledgcd  by  any  party,  nor  should 
raised  in  favour  of  one  wlio  has  lain  by  and  slept 
lier  supposed  righu,  decreed  to  her  froni  the  year 
B5,  without  ever  seeking  to  interrupt  the  cohabi- 
ioa  of  the  deceased  with  a  woman  alledgcd  to  be 

K'fe  ;  who  does  not  appear  to  have  given  notice 
■  claim  iHjfore  the  marriage  of  I7B3  to  the 
man  or  her  friends;  who  cohabited,  herself,  during 
greater  |»art  of  tlie  period,  as  the  wife  of  another ; 
ho  lay  by  till  the  deceased  died,  and  first  apjjcars 
t  claimant  against  his  children  atid  grandchildren  ; 
td  who  was  a  party  tu  a  deed  warranting  the  delay 
a  decision,  which  she  might  have  demanded  at  any 
he  in  the  Delegates  from  I7Bti  to  IBt^Ui  and  more 
pKiallj  tu  we  do  not  know  what  passe<l  in  the 

(a)  Tit  129. 
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iusprncinci  by  appral,  nnd  in  such  a  way  as  to  entitle  ifl3i. 
icr  to  have  the  administration  here.  If  a  prcsiimp-  t^"^'  T*'*!* 
tion  must  be  raisc<i,  one  of  the  reversal  of  this  sen- 
tence would,  under  all  the  circumstances,  be  the  most 
^TMSOnablc.  At  al!  events,  there  is  a  serious  doubt  of 
the  intervenient's  marriage,  suflicient  to  warrant  nie 
in  refusing  to  decree  her  the  administration,  and  the 
promuvcnt  has  not  alled^cd  si>ecially,  nor  made  any 
proof.  My  course  is,  then,  to  give  administration  to 
ihe  legatees,  as  such,  leaving  the  parties  to  t>cttle 
the  question  of  distril>ution  in  a  mure  efficient  juris- 
diction(a). 


(■)  Adntntslntioo  aeeordingly  was  (rtitntcd  to  Mary  Smith,  oQicrwise 

,  niduw,  aa  oan  uflbe  jiriRcipal  Icgnteet  named  tu  [)!«  will.      A 

filed  ia  llie  Coart  of  Otmncery  by  J^ae  Goudin,  otherwiHc 

'b#r,  ■giintt  lh«  ailminiiitrainx  and  olh«rs,  preying  an  accouDi, 

the  mighl  be  ieicrttd  (tniitlml  ui  a  n)ol«iy  of  dm  personal 

of  the  (MUtor,  I*  hit  widuw,  and  ttutt  a  dower  might  be  anaigiied 

t.     Tbt  emam  came  on  lo  b«  beard  tx-forr  T^jrd  IMunlirll,  ihf-  l\ico 

mi  Chaneellor,  and  oo  the  Utli  Felmiary,  IKITt,  liis  Ix>rd.iliip  made 

l«Her  dfTVcliog  that  the  partie*  should  proceed  to  obtain  the  opinion 

the  jodg^ft  at  the  Court  of  King'i  Bench  on  th«  cose.     In  pursuance 

lUa  CFfiJcr  a  cate  w  settled  by  counsel  at  boih  «ide>,  and  Ibe  opi- 

M  of  the  Court  taunted  lo  the  following  rjuorica:    "  Firat,  andcr 

itw  cimiiaataB»(i,  it  the  aentencfl  of  the  Court  of  Cotuistory,  dati-d 

34Ul  Nuvraber,  178^.  to  be  dwrnivd  and  taken  u  oundiuive  eti- 

tiftbc  narriage  of  the  plnintifT.  Jane,  and  Richard  Gi>odin.  in 

rii  between  the  plainlilTaDd  the  defendanta  ?    Second,  ar«  iht 

of  ilie  Court  of  PrCT<ig»iive,  beannf^  dale  tlie  2tilb  day  uf 

Afhl,  \Ki\,  and  the  leliera  of  aihiinistration,  bearing  date  the  7i:li 

«f  Jaly,  IS3I.  to  be  deemed  and  taken  ai  condu«ive  eyidencn  in  Uie 

•aid  Mul,  t)ut  iIk  plainlilT  is  not  tlie  H-idi>w  nf  the  said  Richanl 

t"  To  ibnae  (jneries  llie  judgw  of  the  Court  of  King'*  Bttndi 

dwtr  certiftcale  in  (be  following  worcti :  "We  mnnot  give 

ijp  a|i4aloo  wbetfaer  iha  appeal  by  Kichard  Govdin,  from  lbs  >ea- 

ofthe  Cunaistory  Court,  dal«d  24tb  da/  of  November,  I78S, 

(teteriDineil  by  the  death  of  said  Kirhard  Goodin,  and  the  raid 

thereby  rendered  valid  and  cffcduul.  llie  <jii«;«tion  being 

eeeteuMical  jurisdiction.   Kuti;vi>n  auutning  Uiat  the  appeiil 

4*laniiJowl  by  the  death  of  Richard  Guudio,  and  that  tlie  «en- 

af  the  (.'Oaaistorjr  Cowl  waa,  in  ccmarquente,  valid  and  eflec' 

ii2 


UutDeer;  for  a 
mol-Dti  at  (Im 
Ateeai*i'a 
anct*  and  for 
duwrr.      CwQ 
■en I (o  the 
Court  uf  Kii>|i** 
U-eiicb. 


t)|iriiJoii  of  thft 
juitgF*  of  tha 
Court  «f  Hlni"a 
nrni-h. 


J 


hwtac  bnai 
Ink 

fra**^  ^  M  fttftber  prowwdrng  etfcem  lbmi«,i 
"  ibe«M  Rm^  kmi«  dad  b  ibe  r«w  IftK.  nd  iW  mUi 
••afAaCawMlanat  Cowt  aot  katiof  teca  revcnMl;  dn 

"afiriJ  iia<iii>.iyiBJwaKllLt,if  anfp^atod  fnn.  it  «««M  k«< 
••  bees  i«i«iliwin  f  "nici^  auglit  the  «id  lenUoea,  ^faai|  ii 
*■  MwhamBH*  bm  ■KnuJ  b^  iht  appnl  vd  pfacaadises  ilarwn 
**  hmiabffawi  •tiled,  br  flpKtaBr  ptoadcd  ia  repjj  to  a  f4r«  (rf  ••  ^ 
■*  fM  aenMf»f(.  ia  a  arrii  of  dwwo'  fnibag  b«lireeo  thit  wi4  \ 
**  Of  BHut  ibe  iftnitan  ofinarmgc  oeorwarily  b«  rcfcrtcd  la  ibtl 
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tat  bm  rertiAcal«F"    To  iheae  querii'i  the  judges  of  Uie  Court  of         IH9I, 
ICoannuD  Plew  relamed  lo  ihe  Clianccllor  ilieir  ci-Hificate,  in  Uie  fol-    ^"^-  ^< 

'iog  wort!*:  "*  In  r^fnencM  to  the  qin>»tii>ii«  pT>i]in»ei1  lo  n»  by  -, 
**  your  Larddiip,  liy  jiour  oriler  of  the  )9th  tiny  of  November,  IS.'Vt,  we 
_~  b^C  leare  Ui  Btal*!,  in  answer  tlierfflo,  tlisl  we  tiaTe  lipiirti  tlie 
■■•  oaae  argoed  before  im  hy  counsel,  and  wo  hnvc  considered  ihe  miih?,  Opinim.  of  ilm 
m^  aad  ar«  of  opinion,  in  snivrer  (o  yvui  Lotddiip's  fiisl  qumiun,  ibut  jiulxcn  q{  Cbcu- 
B*lb«  teniMce  of  Ihe  f^iurt  of  l^rui«tory.  dated  the  a4th  ofNotem.  ""*"  *'''^- 
**b«r,  l/tU,  ifanappaaled  from,  would  be  rcnclusive  cridence  of  tlm 
**  MMUTiage  of  iIk  [ilaintilT.  Jan«,  and  Richard  Umidin,  us  uj^ainRL  tliH 
*  mid  pwliei^  or  sgainsi  uij  percon  claiming  eiilitfr  under  ihe  tutid 
**  Janr,  or  the  nid  Rictiard,  in  any  suii  ni  Law  reK|ieciJng  Uie  {lenoiml 
**ciUle  oflbe  nid  Ricbard  Guodin;  but  not  un  against  ulbcr  (tnriic*. 
**  To  tiie  aeeood  ({ueiiioo,  we  ant  of  tiptnion  that  diu  wvurnl  clrmui- 
**  atances  adterted  to  by  juur  Lord«bip,  und  atuled  in  the  wtcond  i|ii»a. 
**  tioB  prafM>aed  to  ui  tut  oar  opinion)  do  affect  the  coDclunveneBS  dF 
*tbe  said  •enteotw,  even  xuppwing  tbat  tlis  said  scnltiaev  woukl,  IT 
**  aaappealed  fronir  have  be«n  ounvluvire.  To  ibi;  third  (juotiwn,  wc 
**  art  ufopinioD  that,  lai^iKMing  the  coaoliiiiivenesiurtJie  senicnvi!  nut 
"■Aded  bjr  th«  appeal  and  pro<:e«dinga  lliereon,  a«  »Lat*-d  in  llii? 
"MCood  question,  that  the  sunie  coiild  not  be  ptearied  vp«dully  in 
*■  rvplj  (o  «  pica  of  N*  un^e  ueeomplt  m  a  writ  uf  dower,  but  that  the 
**qoestion  of  marringe  must  b«  tvfatKtl  to  the  binbop  fur  bij  ccr> 
"  ti&eate." 

Jane,  the  plainiilTtD  tlio  cause,  died  iu  ilie  month  of  January,  l^3t), 
and  ber  cxfn.-uti>r,  John  Barry,  filed  a  bill  of  revivor  on  tlte  'il*t  L>eti>- 
ber,  1^36.  The  eao«e  came  on  for  futiher  hearing  in  November,  I83t», 
aodea  the  I4tli  uf  that  moiillitbe  Lord  CliaiM-vMor  made  an  oriWtliat 
tttt  |«rtiea  atiould  proceed  lo  a  trial  at  Uw  in  tite  Court  of  King'* 
Bench,  upon  an  issue  whether  Jane  Guodin.  olhcrwise  Gullagber.  was  Trial  at  law 
or  wsa  Do(  the  Uwhtl  wife  of  Ktdiard  Uuudia,  deceased  i  and  it  w.is  •lirocttd. 
onletfld,  thai  the  parties  ^ould  be  at  liberty  to  giro  in  evidence  on 
Ifaa  trial,  the  pkradinga  and  dfpoMtioiu  in  the  cause  for  restitution  of 
eoni^gal  righia  in  tlw  year  IT'O-  The  cause  was  relieitnl  in  May, 
1838^  OB  tfae  petition  of  (he  pluinlilTtliat  the  order  aliould  be  rercrw'i  Objections. 
i— HBtKb  a*  the  question  thereby  directed  to  be  tried  by  a  jury,  in. 
fohred  ia  ita  decision  a  question  which  was  not,  by  the  Uws  of  the 
realm,  triable  by  a  jury,  such  being  a  question  tho  cognizuui-e  of  which 
beViaged  lo  a  court  of  ecclenastical  jurisdiction ;  and  also  iaasmUL'b  as 
the  CsctaDd  talidity  of  the  mareiage  of  JaneGoodin  with  said  Richard 
Gnodia  bad  been  already  asoertainH  and  deetdcd  on  by  the  only 
C«wt  competent  lo  try  the  same,  and  tlie  sentence  of  the  Eccleitias- 
Ikal  Coarl,  establishing  not  only  the  fii-t  of  marriage,  but  the  validity 
tmi  Uading  eflecu  iltereof.  still  remained  unreicrsed ;  when  the  Lonl 
Chuirellur  affirmed  the  furtner  decree.  The  parties  then  proM-iNlttil 
a  trial  ot  ihfl  iaaue  in  (be  Court  of  Queen's  Bench,  before  Juilgt» 
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Grorge  Dillon,  Escj.,  the  deceased,  led  an  inComial  iiiisiTihn 

paper  of  a  testamentary  nature,  whereby  he  disposed  I!l,  ^tiwii 

ufpr<>|»erty  to  a  large  amount.     On  his  death,  his  J^^^'^^^^ 

Ltiftter,  Harriet  Sexton,  obtained  administration,  witli  ««it  lo  mi mijo 

'this  will  annexed,  aiid  afterwards  died  before  Febni-  »ubroi<Ki>ib3> 

My,  1811.     After  her  death  this  document  became  „  "rprm-rti  !i 

the  subject  of  a  suit  in  this  Court,  brought  by  V'il-  f„'dt.Tri ballon'* 

Uun  Stackpoole,  one  of  the  residuary  legatees  named  ^ui  ii«i  i.artie. 

.      .  •  *-i  111  Co  the  foniKY 

m  it,  agatnst  George  Stackpoole,  the  then  only  sur-  miu    An  rr. 

TiTing  next  of  kin  of  tlie  testator ;  and  on  the  23rd  ''l^tT.^'t^in^ 
July,  IHI7,  tt  sentence  was  obtained  decreeing  for  its  "^"^^1"''""' 
Tilidity,  whereupon  letters  of  administration,  with  this  '"^'ii'i<;»«tnc»in 
tcsumentary  document  annexed,  were  granted  to  Wil-  iii«  wm^r  wn. 
tun  .Stackpoole.     llic  present  suit  was  instituted  by  u.  imi^.r» 
Suiuel  FunicII  and  Mary,  liis  wife,  claiming  dislribu-  m"ti«r''eo"iMir 
ti»e  imrtions  of  the  dt-ceased's  assets,  as  of  an  intestate,  »*""""  •«'»• 
ijainst  Wm.  Stackpoole,  theadministnitur,and  others,  Eicppimn.Bf« 

_j  -11  1         1  1      -     •  •  ""*  eoiilincJ  lo 

Who  were  cited  to  shew  cause  why  the  adniinistratmn  so  dtfenre.  good 
gnateil,  with  the  testamentary  [taper  annexed,  should  u  ""h!.7"pM 
lot  be  revoked,  and  why  administnUion,  as  of  an  in-  ("^b'"*"? 
telite,  should  not  be  jjrantcd  to  the  protnovents.    One  t*'*  J*fi'»c«. 

-   ,  .  .        °  ,  /  ,  T5i«  laoUern 

oi  the  parties  so  cited  appeared  under  protest,  arid  ex-  Aec  nxdniioita- 
fcibited  an  allegation,  pleading  the  sentence  of  1817,  '."n  wSIul^" 
*ttdthat  the  suit  had  been  already  determined,  and  '«"«p*''>''- 
•Iledgine  many  special  niattei-s,  which  are  fully  set  ni«nuicMMi. 

f     1    •         1        .    'i  •  1  1  I  ■    ■         ti*lfor»M. 

'"itJi  m  the  judgment,  m  order  to  shew  the  privity  teutortooiu 
''f  the  present  promoveuts  to  the  former  suit,  and  by  owi'r  je^Jj"* 

B«il  of  hill. 
BuIm  in  p»- 
%am  kbuvid  Im 
^*«rt4  loliMt  t«n(M  dlt4  umI  n«l  Appairlni.  In  order  tfaul  thf  walanc*  tmj  Mod 


StMtrook^Stf  WiKMSHbbMwaKl  Sir  11 
M'V^kam,  to  arpw  md  Aewove  «hj 
tntdoB  to  G«ar|^Daw,»  mimetmcAM 

he  pvittfd  to  the  pnMurCBli;  lad  to  renikc 
natntiM  gnnted to  WiSSmm Stockpoalr,  witli  ac^ 
orwiMirMlBwof  the  irillof  1906  — ncd.    1^ 


■liiDtniitndoa  mt  puled  the  23id  July,  l^lTt^ 
the  copy  or  inenaaraiiliiiB  of  s  will  of  1  >0H  auiru^ 
The  present  mrt  is  broo^bt  by  the  promorenb  a 
fqwnite  rights:  Samuel  Fumetl  sues  «•  •dmnnA* 
tor  of  Lucrnds  Cudmore ;  Mtry  Fumen  as  aditiis>- 
tratrix,  with  the  will   annexed,  of  Uarriet  ScJrtss, 
ohtitined  on  the  4th  November,  18*22-    Od  iheex)B> 
bitiot)  of  a  primary-  allej^tion  here,  an  exception  *■ 
ftlcd  by  Sir  Thomas  M'Mahon  alone,  no  appcanaff 
l)ciiiK  f!f!ven  for  William  Stackpoole  or  Sir  Wiffiaa 
M'Muhoii  ; — an  exceyfio  litis  finiteE,  before  ihep* 
wufi  entered  on.     This  sort  ufuxceptiun  ma;  bett' 
hihiti'd  bc'furt'  or  iiftcr  suit  runU'^tttl,  iK'ing  a  favourcJ 
vxcej)tiun,  it  being  for  the  public  gcxKl,  to  pmtst 
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the  continuance  aiul  ttic  repetition  of  suiU  antl  legal 
conlroveniies.     See  liefurmatio  Legum{a). 

The  exception  consists  of  three  brandies:  first,  it 
itates  the  nature  of  the  former  suit  and  proceedings 
loscntcnce,  to  which  itisallcdgcd  Mrs. Mary  Furnell 
waft  I  party,  and  tvas  served,  with  a  citation.  Second, 
'that  Lucinda   Cudniore,  whom  Mr.  Fumell  repre* 
sents,  though  not  served  with  a  citation,  was  privy 
to  and  conusant  of  the  suit  when  proceeding.  Tliird, 
that  Furnell,  as  mandatory  and  attorney  of  his  wife, 
did  certain  acts  and  took  part  in  the  proceedings  in 
the  French  tribunals,  proving  his  knowletlge,  acqui- 
eiccnce^  and  even  adoption  of  the  sentence  of  181 7i 
and  that  therefore  he  should  not  be  allowed  to  pro- 
ceed  with  this  cause.     To  rightly  understand   the 
matter  of  this  exception,  it  must  be  known  what  was 
the  interest  of  Lucinda  Cudmore  and  Mary  Furnell 
in  the  assets  of  George  Dillon,  as  alledged  by  the 
promoveuts.    Harriet  Sexton  and  George  Stjickpoole, 
the  next  of  kin  of  George  Dillon,  being  his  brother 
•nd    Eister,    were    living   at   his  death.       In   about 
five  years  afterwards  Mrs.  Sexton  died,  and  after  her 
death  her  will  was  set  up,  in  which  Lucinda  Cud- 
more  her  daughter,  and  Mary  Furnell,  then  Cud- 
more,  and  Paul  Cudmore,  the  daughter  and  son  of 
Lucinda,  were  named  as  her  residuary  legatees,  and 
Lucinda  and  Michael  Cudmore,  her  husband,  exe- 
cutors.    Harriet  Sexton,  as  sister,  took  out  adminis- 
tration to  Dillon  as  intestate,  and  died  before  February, 
Idl  1.    On  her  death,  a  citation,  dated  (tlli  February, 
IBM,    i!Uiue<l  at   the    suit   of  William    .Stackiwole, 
agaiiut  George  StackpiKile,  the  then  only  surviving 
next  of  kin  of  Dillon,  to  sec  a  copy  or  memorandum 
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of  the  will  of  Dillon  proved  per  tetters.  The  inl 
rest  of  William  Stack^xwle  was  as  co-rcsicluary 
tee  with  Sir  William  and  Sir  Thomas  M'> 
in  the  alledged  will  of  George  Dillon.  The 
cipal  as&ets  of  Dillon  consisted  of  his  one-tenth  fhtft, 
tinder  the  Statute  of  Di&tii buttons,  of  the  as»tt  oT 
one  John  Stackpoole,  of  Craigbrlen,  deceased, : 
iug  which  proceeding  had  been  taken,  and  At 
pronounced  to  account  hi  the  Irish  Court  oi  Clia 
in  a  suit  by  the  same  William  Stackpoole^ 
the  same  George  Stackpoole,  as  administrator  of  i 
John  Stack})oole,  and  a  decree  of  payment  of  I 
one-tenth  to  the  representatives  of  Dillon  had 
obtained  between  1800  and  I  BIO,  from  which 
an  appeal  to  the  Lords  depended  in  rebruary,  iBJ 
when  that  citation  issued ;  but  in  the  equity 
William  Stackpoole  was  plaintiff,  not  in  hii 
right,  but  as  administrator  of  Barbara  Stackpoole, 
mother,  one  of  the  ten  next  of  kin  of  John  Stackf 
Tlic  exception  tlien  proceeds,  in  its  first  bf 
to  state  the  acts  in  the  former  cause  in  this  Coi 
that  the  citation  was  served  on  Geoi^  St 
the  only  surviving  next  of  kin  and  a  caveator, 
also  on  Paul  Cudmorc  and  Mary  Cudmore  (or 
nell),  it  being  reported  by  them  and  their 
that  they  had  the  residue  under  Harriet  Sextt 
will,  which,  however,  was  not  then  proved  or  lodgedj 
registry ;  and  that  service  on  those  two  was  to 
them  notice  to  defend  their  interest.  On  the  15th 
bruary,  IBU,  that  citation  was  returned  against 
three.  On  the  ISth  Feb.  IBll,  George  St 
appeared  by  Uogcrs,  as  his  proctor,  after  the 
ance  of  all  had  been  expected ;  but  ^fary  Cudroorci 
Paul  Cudmore  did  nut  apjiear  at  any  time.  On 
appearance  by  George  Stackpoole,  then  sole  next 
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[kinof  said  Dillon,  ami  a  cavcRtor,  a  libel  or  utlegHtion  ^  ,  y  . 

exhibited  on  the  25th  June,  1811,  but  uo  rule 
[«ppeArs  hi  pain  of  the  other  parties,  u«r  iiotitte  taken 
of  them,  and  (ieorjje  Stackpoolc  was  treated  through- 
oDt  as  the  sole  impugnant — why,  docs  not  appear, 
except,  OS  alledgcd,  that  the  service  on  them  was 
1  merely  as  notice  to  defend  their  interests  :  it  might, 
bowcvcr,  be,  that  the  usual  rules  were  prayed  but 
I  not  taken  down,  the  ctiief  impugnant  appealing.    On 
,the   l'2lh  July,  Idll,  George   Stack[K)ole  duly  con- 
tacted suit ;  tenns  were  assigned,  witnesses  cxannncd 
for  promovent  and  further  proofs  gone  into,  and  ]>ub- 
UcDtion  passed,  and  the  ordinary  rules  gone  through, 
uid  after  first  assignation  for  sentence,  there  was  a 
disappearance  by  the  impugnant,  George  Stackpoole, 
after  which  sentence  in  pain  was  obtained  for  the  will 
00  the  14th  July,  1817.     The  impugnant,  though 
he  nlledged  specially  forgery  and  other  matter,  exa- 
miaed  no  witnesses.     The  exception  then  stales  that 
ill  1813.  while  the   suit  depended,  the   promovent 
intennarried,  and  that  there  was  no  appeal  from  the 
tentenoe.  That  sentence  recites  the  three  parties  as  not 
appearing,  but  contumaciously  absenting  themselves. 
So  far  is  the  first  branch  of  the  exception,  resting 
«  the  sentence  in  pain  after  adverse  defence,  and 
wrvice  of  citation  on  two  of  the  residuary  legatees  of 
Huriet  Sexton,  but  not  on  the  other  residuary  lega- 
tee, Lucinda  Cudmore,  who  is  also  an  executrix;  it 
i»  objected,  therefore,  in  argument,  that  the  sentence 
v  no  bar  to  llie  right  of  Mary  l-'urnell,  who  was  not 
proceeded  agaiiut  in  pctnam;  or,  if  it  was,  that  Lu- 
cinda Cudmore,  as  residuary  legatee  of  Harriet  Sex- 
ton, could  not  be  barred,  she  not  having  been  cited, 
ud  that  if  she  were  nut  barred,  so  neither  is  her 
itpretentative,  Samud  iMirnell.     To  meet  this  ob- 
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jection  as  to  Lucinda  Cudmorc's  title*  the 
part  or  branch  of  the  exception  states  th»t 
Furnell  and  Lucinda  Cudmore  were,   iu  fact, 
sunt  of  the  proceedings,   as  itliewn  by  the 
Hlledgcd ;  that  Afary  and  her  husband,  Sunnd 
ncll,  who  stoo<t  in  her  place  from  their  marri^j 
1813,  Hvcd  until  the  sentence  of  181/  with  orin 
neiglihonrhood  of  her  father  and  mother,  LuciiuUi 
ISallyclough,  and  iu    constant  conimuuication 
them.    Tliat  in  February,  181 1,  before  her  nur 
with  Funiel!,  and  from  1810,  Mary  and  her 
Paul  lived  with  them  in  their  house,  where  the  cit 
was  served ;  and  it  sets  forth  her  being  rcsidnuy 
tee  of  Harriet  Sc-xton.  That  In  July,  1811,  a 
WHS  served  on  Michael,  Lucinda,  Marj-,  and 
a  cause  in  this  Court  of  Byrne  v.  Cudmore,  and 
80  served  on  tliem  all  at  Ballyclough,  the  hotur 
Michael  and  Lucinda.     That  suit  was  to  set 
the  will  of  Harriet  Sexton,  and  it  wasstrenuouslj-i 
fended  by  Michael  Cudmore.  That  Kagors,thc 
for  the  impugnant,  George  Stackpoole,  was  empio; 
by  the  Cudmorcs  and  Furnell  in  Jij/rne  v. 
and  that  Michael,  in  the  defence  against  B\*Tne, 
stantly  and  actively  coniiuunicatcd  with  Rogers, 
frequently  attended  at  his  office.     That,  in  adJitMi|| 
Samuel  Maxwell,  since  dccea&ed,  wa^  the  Cudioc 
solicitor  and  conlidential  adviser  in  and  before  l?4ll 
to  Michael  Cudmnre's  death  in  1817,  and  wai  Fa 
ncll's   confidential    solicitor    from    IH13;    and 
Maxwell  had  perfect  notice  uf  the  existence  and 
cecdings  of  both  suits,  and  had  various  comnt 
cations  with  Michael  and  Lucinda,  and  conTcnatk 
in  relation  to  theui,  and  that  Kogcrs  had  frcqt 
conversations  and  communications  with    LueinJi 
Ui  lier  riglits  as  executrix  of  Harriet  Sexton.     Tk**' 
whilst    the    two   suits  were   going   on,   proccciiinSt 
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lent  on  in  Cliftnccry,  touching  tlie  rights  of  George 
Hllon   as   one  of  the    ten   next   of  kin    of  John 
Itackpoolc,  and  that  the  appeal  hroughtin  the  House 
f  Lords  in  May,  1811,  was  decided  by  an  order  of  the 
^rds  dated  the  5th  March,  l6l7(o),  which  decreed 
lyinent  to  the  representatives  of  George  Dillon  of 
Mt  one-tenth  of  John  Stack|>oo1e*s  assets;  and  yet 
[tat  Lucinda  never  interfered  in  the  said  suit  con- 
rming  the  will  of  George  Dillon,  but  acquiesce<l, 
bd  on  the  1th  November,  1822,  renounced  probate 
i  executrix  of  Harriet  Sexton,  and  let  Mary  Fur- 
lell,  who  had  l>cfore  acted  in  administering  I).  Sex- 
's assets,  get  Rdministrntion  with  her  will  annexed, 
:h  administration  was  granted  to  Mrs.  Furnell,  as 
uf  the  residuary  legatees.     This  ends  the  second 
h  of  the  exception. 
Thus  in  1822,  Mary  Fumell  became  invested  with 
new  right,  that  of  adniiniatratrix,  acqiilrcd  by  her 
virtue  of  lier  original  riglil  as  residuary  legatee, 
ing  left  to  operate  by  the  withdrawing  of  her  mo- 
,  Lucinda,  who,  as  executrix  of  H.  Sexton,  had  a 
ount  claim.      Tlie  objection  then  is,  that  even 
Mrs.  Furnell  been  privy  to  tlie  sentence,  that  it 
d  nut  be  set  up  against  her  in  her  present  and 
tative  character.     In  antici|>ation  of  that  uli- 
ion,  the  exception  puts  funvard  its  third  and  last 
ic^,  and  alledges  not  only  that  Mr.  and  Mrs. 
furnell  acquiesced  in  the  sentence  of  1817)  from  the 
she  administered,  hut  actually  assisted  and  l)e- 
party  to,  and  fully  conusant  of  proceedings  in 
Courts  of  France,  founded  on  and  in  execution 
that  sentence ;  and  suffered  others  to  do  acts  and 
luire  rights  founded  on  it.  which  it  would  be  a 
ud  to  endeavour  to  disturb.     That  Mrs.  FurncU 
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(»i  Pm  pr«f  iut»  decreet  un  ibi*  a(>i>eiil,  tee  Stnc^pcvlt  v.Stackyooie, 
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u>  or  ms 

a  refimenUUTe  cTis- 
thedefendsDiio 
in  the  suit  here,  was  spt- 
of  *  large  property,  and  tlial 
Mrs.  Furuellthra, 
mnn^jgo  of  Hsiriet 
from  George,  the  td* 
Mrs.  Miexton's  ow- 
•f  Jaln'ft  avettk  ihe  Wii^  cme  of  hit  next 
hmi  mU.  if  Gcw^t.  DilloD  hwl  died  intesute.  \ 
anU  cUm  a  litsn  of  his  asseca,  equally  « 
Sticfcpaiile.  tnclDdm^  in  them  DilloD'x  oi 
I's  iBCtt*  and  liiit  sharp  of  one-' 
hatendaiaied.     WiJliam 
m  thnc  rigiitB,  6rst,  as  in  to 
ito  anmxo  of 
Ts  aae-tnich ;  secoiui  io  hit  mo(bpr, 
lA  nB"^  **  ■hom  be  via  admin Utrator,  thi 
■  «ar«f  the  kin  of  John,  entitled  to  at 
't  aaKtei  third,  m  admin  Jtitrator  of  aoo 
Johs.  ta  i4ilh  ikRot      Dtm  Stackpoole  abo 
dMMad  agauHt  John*s  aiMt^  aa  administrator  of 
Wfip  ^ulliiinit.  ooe-ttBth.      Those  three  pcrso» 
10  have  acted  in  eoncert,  for  the  exceptioa 
tlHt  oa  the  19th  JaDoary,  1823,  Mrs.  Furuell 
gare  her  husfaand  a  power  of  attorney  to  act  as  ber 
waamkdOTf  in  rcJpect  of  the  administration  of  il 
Seitoa*s  anets,  and  to  sue  for  .\f  r$.  ^Sexton's  &t 
of  John's  assets.    With  this  instrument  and  authorr 
he  went,  in  Fcbniarr,  1S23,  to  I'dris,  to  recover  froi 
George,  in  execution  of  the  decree  of  5th  Mardh 
1817;  uul  on  the  29th  April,  1^25,  in  conjunctioa 
with  Wiiliam  Stackpoole  and  Dean  Stackpoole,  be 
acknowledged  before  the  Counsel  General,  a  power 
of  attorney  to  one  Moore,  to  arrange  matters  wid 
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Le  Gros,  in  onler  to  the  proposed  suit.    In  tliat 

umcnt  the  title  of  each  party  is  stated ;  that  of 

Bell  as  said  mandatory  ;  second,  the  Dean's  title  ; 

tlanUvt  tJie  titles  of  William  Stackpoole,  es[>enially 

Be  adniinistrator  of  George  Dillon.   Thcarrange- 

btwith  he  Gros  having  failed,  Fumcll  and  the 

ien  j^^recd  to  sue  George  Staclcpoolc  jointly  in 

r  several  rights,  and  on  the  6th  May,  1823,  passed 

r  joint-bond  to  Moore  as  coni])ensation,  in  which 

ipMubility  of  a  compromise  is  contemplated ;  and 

thf  23rd  July,  1823,  they  entered  jointly  into 

UTtyto  the  French  Government,  to  answer  for 

C8  to  arise  on  the  intended  proceedings  there.    In 

>Ct*8uit  in  the  Court  of  Firbt  Instance,  their  res- 

*W  rights  were  stated  and  put  in  issue  and  the 

^istrations  exhibited  and  read,  all  as  in  their 

'^sentative  capacities;  William,  as  adminiiittrator 

».aeorge  Dillon,  appointed  by  the  Court  of  I'rero- 

i*e  in  Ireland,  &c. ;  Funiell,  as  mandatory  of  his 

fe;  tlie  administratrix    cum   testamento  annexo 

btrriet  Sexton,  &c.,  and  others,  all  of  them  as 

lo^  rights  under  the  aforesaid  titles  to  the  assets 

I  property  of  John  Stackpoole.      The  orders  of 

I  House  uf  Lords   were  also  in  issue,  and  all  done 

I  Fumell's knowledge  and  consent;  they  had  the 

0  attorney  and  advocate,  Dupln,  whose  8|H>eches 

r  Juined  in   having  printed,  and  who,  by   their 

i  co-operation  and  instructions,  brought  forward 

f   several  rights.      In  that  cause,   on  the    13th 

ell,  1824,  the  Court  of  First  Instance  ordered 

parties   to   plead   further,   but  ordered  7>'>,(KK) 

ca,  on  account,  to  William  Siack|K)ule,  Furnell, 

the   Dean,  on  account   of  the  portions  which 

>lvcd  to  each  in  the  inheritance  of  John  ^)tack- 

That  cause  and  hearing  were  attended  by 
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Fumoll  in  porson,  and  he  was  active  and 
promoting  lliu  suit.  From  the  jud);ment 
therein  the  three  jointly  appealed  by  one  and  (1h 
same  attorney  and  advocate  to  the  Cour  RoyiL  ad 
the  other  parties  by  a  different  attorney  and  ■dvaafe'. 
Ou  25th  March,  1824,  Count  George  Stickp«fc 
died,  pending  the  appeal,  leaving  a  will  in  «M 
Fitz-deorge  Slackpoole,  an  illegitimate,  and  Ami 
Tiillock,  are  named  as  deviscoii,  and  William  Seal' 
poole  and  others,  his  paternal,  and  Sir  Williaai  ni 
Sir  Thomas  Af 'Mahon  and  their  sisters  and  otfaen, 
maternal  heirs,  i.e.  next  of  kin  ;  and  in  April,  I 
they  sued  in  the  Court  of  First  Instance  Fitz-Gi 
Stackpoole  and  Anne  Tullot-k  to  set  aside  the 
Anne  Tullock  had  her  suit  to  establish  the  will, 
Fitz- George  Stackpoole  had  an  appeal  dc] 
for  adoption  which  would  have  Bct  all  the 
aside  in  every  cause,  and  in  that  appeal  Sir 
liam  opposed  him.  The  appeal  of  FumcU 
others,  called  the  joint  appeal,  was  alito  o| 
by  the  devisees  of  Count  George,  who  also  1< 
a  cross  appeal  against  the  decree  for  payment  of 
75,(K)0  francs.  In  March.  1S25,  the  ap]>eal  canr 
in  the  Cour  Koyal,  and  the  admiuistratiuus 
again  put  in  issue,  and  relied  ou.  After  DupiQ 
heard,  the  Court  adjourned  to  another  day, 
in  the  mean  lime  the  devisees  proposed  tenai 
compromise,  and  a  treaty  was  o])ened  between  tKc* 
and  Furnell,  William  Stackpoole,  Sir  W.  M*i 
hon,  and  others,  by  Dupin  and  Monsieur 
Mr.  Roberts  acted  for  the  uiatcnial  heirs,  and 
William  and  Sir  Thomas,  as  two  of  the  ronsidi 
legatees  of  George  I^illon.  Dupin  and  Coeke 
various  meetings,  sometimes  with  Furnell,  but  ifci 
wta  one  general  meeting  had  of  the  claimants  uo<^ 
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Chancery  decree   of  March,  1817*   which   was       lfl2»- 

tided  by,  amongst  others,  Roherts,  on  the  M*Ma-  T"!'  J^^ 
'  behalf,  and  by  Kumel!  and  William  Stackpoole  ;      Furnbll 
t there  lioberts  s^tccifically  l)ronght  forward  and      Stack- 
cd,  in  Furaell's  presence  and  hearing  and  with 
f  full  acquiescence,  on  the  rights  of  the  M'Mahons, 
brstduary  legatees  of  Dillon,  and  their  claims  to  be 
Id  their  legacies  directly,  without  the  fund  going 
^ugh  the  hands  of  William  Stackpoole,  the  admi- 

Eitor ;  and  in  the  propriety  of  that  suggestion 
HI  acquiesced.  This  proposal  of  compromise 
;ht  to  include  every  claim  on  the  Count's  assets, 
had  reference  to  the  M'Mahons'  rights  as  niater- 
hcirs  and  legatees  of  Dillon.  Accordingly,  on 
15th  April,  182o,  William  Stackpoole,  in  all  his 
bti  expressly,  and  Fumell  as  mandatory,  signed  a 
rer  of  attorney,  atDupin's  chambers,  to  Cocke,  to 
with  and  compromise  with  the  devisees ;  in  pur- 
ee of  which,  Cocke,  acting  for  them  and  the 
perpartics,  made  a  minute  of  compromise  with  the 
Wjces,  entered  into  by  William  Stackpoole  as  admi- 
p«tor  of  Dillon,  &c.,  and  by  Fumell  as  mandatory. 
I  April,  1H25,  Cocke  was  sent  over  to  Dublin  to  Sir 
tM'Mahon,  with  a  proposal  and  offer  of  the  costs  he 

0  incurred,  which  were  heavy.  This  was  accepted  by 
^William,  on  the  express  condition  that  the  sums 
p  to  the  M'Malions,  as  legatees  of  Dillon,  should  be 
n,  not  through  William  Stackpoole,  to  which  Cocke 
feed ;  and  Fumell  had  notice  of  that  by  himself  or 
ligent,  Cocke.  On  the  22nd  June,  1825,  four 
tirial  acts  of  compromise  were  drawn  up,  as  pleaded 
the  64th  and  65th  articles ;  and  it  is  also  alledgcd 

1  the  compromise  was  immediately  fulfilled  In 
^r  of  the  devisee  and  FurnclU,  and  that  accor- 
^y  the  devisees  were  put  into  possession  of  the 
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rtsidoc  and  the  suits  to  uinul  the  will  dtscfliitiDHl 
and  rrlinquished.  and  the  will  wu  jndicuUjr  e>t>> 
bUfibed ;  and  on  the  I3th  September.  1825.  the  Mock 
mm  kmufcrred  to  FuroeU.  That  FurneU.  from  F^ 
bruary,  1823,  genenlty  resided  in  Paris,  walchi^ 
and  superintending  the  proceedings  in  the  wtfod 
suits,  and  giving  imtmetioos  and  infonnatiiMi  fir 
the  advancement  of  his  wife's  rights,  and  reputirij 
corresponded  with  her  thereupon.  That  \ViU«i 
Stackpoole  reusted  the  claim  of  the  M*AIaliaas  ll 
hare  payment  direcdy  and  not  through  him,  aai» 
the  M'MahoDS  were  obliged  to  sue  him  in  the 
of  First  Instance,  when  he  pletuled  to  the  jurt 
and  the  M'Mahons  were  obliged,  on  the  18th 
13*2Cs  to  6le  a  bill  in  the  Court  of  Chancoy 
against  the  deriseeSf  and  obtmned  orders  oo  the  IBft 
March  and  5th  Mar,  1826,  on  the  devisees,  to  lodge  il 
Court  two-thirds  of  the  sum  appropriated  to  I^Uflill 
re])reaentative  fur  benefit  of  the  M'Mahuns  as  h0t 
tees.  The  M'Mahons  put  those  orders  in  isnc  A 
the  Court  of  First  Instance,  and  prayed  cxecutioarf 
the  decree  of  March,  1817,  and  the  sentence  ha» 
on  the  7th  April,  1626,  The  C^url  of  First  Instaotf 
overruled  the  plea  to  the  jurisdiction  ;  from  U* 
William  Stackpoole  appealed,  and  on  the  IBtb  Jatfk 
1826,  the  judgment  was  affirmed  and  the 
remitted.  On  the  25th  August,  1826.  the  Com/ 
First  Instance  suspended  proceedings  till  the  docn^ 
tion  of  the  excipient  sliould  be  ascertained.  Ott  <^ 
30tli  June,  1827,  that  judgment  was  revened 
appeal,  and  the  Cour  Royal  ordered  the  sentciuc  ^ 
tliis  Court,  and  of  the  Court  of  Oiancery  of  1817i  !• 
be  carried  into  execution,  and  tlie  two-thirds  of  rf 
sums  to  be  remitted  to  the  Court  of  Chancery  bcti 
and  on  the  4tb  December,  1827,  ordered  the  eavA 
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of  property  to  be  made  out  in  M'Mahon's  naiue, 
"dcr  to  the  transmission  on  tliese  orders  being 
!  by  the  Cour  Royal.  "  Oppositions"  were  lodged 
revent  the  transmission  here.  Tlie  opjwsitions 
ed  M'Mahon  to  bring  fresh  actions  against  Wil- 
StackpooLe  and  the  opposcrs,  in  the  Court  of 
Instance,  and,  amongst  them,  against  Funiell  as 
latory ;  and  on  tlie  24th  March,  1828,  he  pleaded 
tification,  claiming,  not  m  against  Dillon's  will, 
H  representative  of  Luciuda  Cudmore,  one  of 
next  of  kin  of  George  Stackpoole,  of  Antigua 
in  Article  7^).  a  distributive  share  of  his  assets 
MKd  by  his  representative,  William  Stackpoole ; 
iMrt  of  the  sum  appropriated  by  the  compromise. 
ilw  opposed  and  pleaded  rights  as  a  creditor  of 
lanne  Dupont,  who  claimed  as  one  of  William 
kpoole's  opposing  creditors;  but  on  the  lOth 
\  1829,  final  judgment  against  the  oppositions  of 
nell  and  the  others  was  given,  and  the  decree  of 
Cour  Iloyal  of  the  3*}tli  June,  182",  was  ordered 
t  carried  into  execution,  which  adjudged  that  the 
tore  here,  and  the  order  of  March,  1820,  in 
DCCT)-,  aliould  be  carried  into  execution,  and  that 
two-thirds  should  be  remitted,  and  that  the  or- 
of  the  Cour  Koyat  uf  tlie  4th  December,  1827, 
id  be  executed.  The  exception  then  goes  on 
late  tKat  all  tliese  proceedings  were  open  and 
rious,  and  that  Fumell  was  cither  personally 
mt  at  them,  or  had  persons  to  report  them  to 
I  and  that  he  watched  the  proeccdiugs  carried 
ly  the  M*Mahons  at  great  expense  ;  and  that 
djr  before  the  final  order  of  iGth  May,  1828,  he 
ntarily  and  amicably  settled  with  William  Stack- 
t,  who  also  was  representative  of  George,  of  An- 
iirsuant  to  the  arrangement  in  the  act  of 

s2 


259 


ISSO. 
East.  Term. 

FuanBLL 

r. 
Stack- 


S6Q 


CASES  DETERMINED  IN  TUG 


1889. 
iwf/.  7>rm. 


FORNELt. 

9. 

Stack- 
pool*. 


compromise  as  above,  giving  the  legatees  and  ka, 
and  others,  the  power  to  claim  again^it  the  refpectivc 
representatives;  ami  on  the  iCth   April,   1828,  be 
received  XGOOO  by  virtue  of  that  act  of  tettkacflt ' 
and  compromise ;  and  he  never  intimated  any  ■!»■ 
tion  to  question  the  will  till  the  6th  June,  \9tti 
when  he  lodged  an  opposition  with  a  notary  to  pi> 
vent  the  transmission  of  any  sum,  on  the  allegatia 
that  the  sentence  liere  was  during  his  wife's  minontr; 
and  that  the  first  intimation  of  such  iutentioo  mi 
the  opposition  went  also  against  William  Stackpoole'i 
one-third  :    and  then  the  exception  states,  that  If 
reason  of  all  those  matters  the  suit  should  be  £^ 
missed,  and  the  sentence  decreed  a  bar.     No  point  a 
made  that  such  exception  is  not  before  cootestHM 
of  suit(a). 

The  admission  of  this  exception  is  opposed  ooAi 
ground  that,  taking  the  facts  to   be  truly  stated  t 
docs  not  contain  sufficient  to  pcrcmpt  the  suit ;  ditf 
the  exception  here  being,  as  they  say^  ret  Judicata 
should  shew  the  sentence  itself  to  be  a  strictly  k^ 
bar,  and   that  none  of  the  equitable  circumstaom 
especially  subsequent  to  the  sentence,  can  come  M 
consideration  liere,  as  they  might  do  were  the  ft^ 
ceedings  by  act  on  protest,  &c. ;  and  that  all  to  br 
inquired  here  is,  is  the  sentence  between  the  5aroc|«f- 
ties,  and  in  the  same  rights,  for  Oiat  the  cause '»  far  | 
the  same  there  is  no  doubt.    It  in  also  contended  lin 
though  Mary  Cudmore,  one  of  the  residuary  U^- 
tees,  was  cited,  Lucinda,  the  other  residuary  UpU%  \ 
and  the  executrix  of  Harriet  Sexton,  was  not ;  aJ 
that  therefore    the  promovent,    Samuel   Fumel],  • 
administrator  of  Lucinda,  is  not  barred,  as  sbeshfiU 
have  been  cited  as  being  concerned  in  the  diitrfl* 

Cn)  Vid«  Ref.  Leg.  Dc  Except,  c  & 
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tian ;  And  that  even  supposing  Mary  alone  was  re- 
aired  to  lie  cited,  she  has,  since  the  sentence,  acquired 
new  rijfht  and  character  of  suit,  in  which  she  is  not 
and  that  even  leaving  that  point  out  of  the 
and  resting  on  her  first  right,  the  sentence  could 
hind  her,  it  being  null  as  to  her,  as  she  was  not 
ed  against  in  p(enam :  and  it  is  generally  in- 
on  thai  William  Stackpoole  should  have  cited  all 
iming  under  Harriet  Sexton,  for  that  a&  she  sur- 
ved  Dillon,  her  rights  were  transmissible,  and  that 
le  should  have  even  raised  a  personal  representative 
Huriet  Sexton,  to  cite,  in  order  to  escape  new 
its,  especially  as  she  administered  to  George  Dillon. 
I  have  delayed  my  judgment,  and  have  searched 
r,  but  can  find  no  similar  case  to  the  present    The 
Kmne  at  Ducturs'  Commons  is  preferable,  but  I  cau- 
t  6nd    that  practice  to  have  been  adopted  here, 
heancient  practice  was,  to  bring  forward,  by  exeep- 
KMt,  defences  collateral   to  the  merits  of  the   suit 
ught  to  be  instituted ;  and  it  is  a  mistake  to  say  that 
Kccptions  contain  only  defences  good  in  strictness 
law;  a  reference  to  the  Institutes  will  at  once  con- 
radict  that ;  exceptions  were  originally  allowed  as 
nirely   equitable    defences; — see  the  Institutes(a): 
If  a  man,  compelled  by  fear,  or  induced  by  fraud 
or  error,  makes  a  promise  to  Titius  by  a  stipu- 
lation, which  promise  lie  ouglit  not  to  have  made, 
it  t£  plain   that  he  is  bound  by  the  Civil   Law, 
and  that  Titius  may   have  an  efficacious  action ; 
but  it  would  be  inequitable  that  a  condemnation 
should  follow,  and  therefore  an  exception  is  allowed 
to  the  defendant  to  bar  the  action  by  setting  forth 
that  the  promise  was  extorted  by  fear  or  fratid,  or 
<Mherwis«  by  setting  fortli  the  special  circumstances." 

(«)  C«rpii»  JuTU  Civilu  Imtiiut.  lib.  iv.  tit.  13.  De  Eic«pt.  sec. 
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So(a)  **  If  a  man  has  beeo  sued,  the  obligMiai, 

**  withstaoding,  remains,  and  therefore,  in  ttrid 
"  he  may  be  sued  again  on  the  same  account;  tmt  db 
**  defendant  may  be  relieved  by  an  excepCioD,  ititi^ 
**  that  the  caose  has  been  already  adjudged."    Tin 
will  more  fally  appear   by  a  reference  to  the  on- 
roentators  on  the  digest.    To  those  exceptions  nrpfr 
cations  wnr  allowed  when  shewing  matter  rendfrnf 
it  inequitable  that  the  actor  should  be  excluded  If 
the  exception,  and  so  triplications  and  other  pleidiB|y 
were  admittcd(A).    In  fact  and  substance,  theactaJ 
allegation  on  protest  is  an  exception,  though  out  a 
form,  and   has  been   introduced   in  modern  pncbtt 
that  the  matters  mav  be  decided  shortU*  and  on  A- 
darits;  and  such  a  proceeding  is  more  bene6cidi» 
the  defendant,  as  affidavits  may  be  received.    1^ 
present  is  an  exceptio  lUisfiniteEy  which  is  a  geinc 
term,  including  the  exception  rei  Judicat<e,  and  «llo- 
ceptiuns  which  shew  the  new  suit  should  not,  lu  jiuttt 
and  equity,  be  allowed,  though  the  judgment  ia  tk 
former  suit  maj/  have  been  etroiiemts,  for  such  ex< 
ceptions  do  not  rest  on  the  merits  of  the  f< 
deciMon. 

This  case,  therefore,  on  the  practice  Iiere,  is 
be  considered  as  if  according  to  the  English  pnD>j 
ticC}  and  we  are  to  see  what  the  substantial  jtadsJ 
of  the  case  is,  and  whether  the  promovent  is  Ofii' 
tahly  barred.  It  is  true,  generally  speaking, 
the  former  sentence,  to  be  relied  on,  must  have 
between  the  same  parties  or  privies;  those  deriving 
dcr  them  are  considered  as  the  same,  and  so  arc  ^r^] 
sons  whose  rights  depend  on  those  of  the  parties  to 
judgment,  though  not  themselves  actually  parties;  a' 
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question  put  by  Pothier(o)  for  consideration  Is,  ^^J**^^ 
Who  are  to  be  considered  as  the  same  parties?" 
!ven  in  Courts  of  Common  Law,  notice  is  taken  of 
ic  really  interested  parties,  tliough  not  on  record, 
id  their  acts  and  declarations  and  admissions  arc  so 
Mve<l  in  evidence ;  Phillips  has  many  cases  to 
kl  effect.  So,  from  the  authorities  mentioned  in 
Ir,  Harpravc's  Tracts,  and  IVood  \.Me(lle^{b\  in 
ifnrcnce  to  the  case  of  the  Duchess  of  Kingston, 
ito  some  of  which  I  have  looked,  if  a  suit  be  against 
fegitimu4  contradictor t  t.  e.  the  party  principally 
itcrcftted,  and  from  whom  the  right  of  the  others 
itere«lcd  follows  and  depends,  the  others  are  bound 
if  panics  eliam  nmi  interoenienies  et  non  citatm^ 
DO  collusion  appears;  thus,  if  the  executor  be  a 
tT,  all  the  le^tees  are  barred ;  so,  if  judgment  be 
linst  a  princiiKil  debtor,  the  surety  is  barred,  and, 
equity,  the  decree  binds  tlie  rcmainden;,  if  against 
le  fir&t  tenant  in  tail.  I  have  serious  doubts  whether  Sfmuu— 
was  essential  in  the  former  suit  for  the  person  set-  Hji'ireifr*" 
ing  up  the  will  to  cite  the  persons  claiming  under  "' """ '^"'''"'* 
Harriet  Sexton,  as  the  surviving  and  then  only  next  nwtoricin. 
iTkin  was  cited.  Oughton(c)  oidy  recommends  the 
xecutor,  in  order  to  avoid  future  suits,  to  cite  the 
text  of  kin  in  s[>eciul,  and  all  others  in  general^ 
caring  such  t4>  intervene.  It  might  be  great  cause 
if  delay  and  expense  to  cite  all  claiming  under  de- 
eoscd  next  of  kin,  as  legatees,  &c.,  more  especially 
here  it  is  not  certain,  or  suits  depend  whether  they 
crc  testate  or  not,  as  here.  The  surviving  and 
ly  next  of  kin  might  perha|K  be  deemed  a  legiH- 
eonlrndictor,  because  he  has  the  primary  right 
the  administration,  and  no  otiier  person  could  have 


(«)  Pan  4,  c  3,  art  H,  N.  51. 
lie  bj  Evan^  vol.  i-  p.  S&7- 
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CAtB  DVmtHIVKO  IM  TH£ 

to  die  rales,  but  on  bis  rrfiOiiLai 
wtKf  d^ad  OQ  the  aaertioD  oDik; 
decide  Ibat  If  that  be  »o,  then  the 
■ader  Uaniet  Scxtoo  should  have  inlc 
md  not  hiring  done  m,  would  be  barred  iftlieTt 
■•  edknoe,  and  the  tentence  would  be  valid. 
Now  Ifarf,  as  a  residuary  legatee  o(  Hanirt 
ton,  was  cited,  with  her  brother  Paul,  to  vx 
wiU  of  George  DiUoa  proved,  aod  therefore, 
fatit^  is  bound.  But  it  is  said  the  sentence  ti  ukD 
IS  to  her,  as  no  proceedings  were  had  in  pmam. 
Xododit,  rules  nt^OHorn  should  have  been  cd lend: 
tbey  vngbt  hate  been  so,  as  of  course,  on  the  uoo- 
■ppmauce,  skd  that  might  have  been  taken  for  i 
negative  contest,  and  at  the  sentence  it  most  btw 
been  taken  for  granted  they  were :  their  omitMa 
was  through  inadvertence,  perhaps  from  a  convictiM 
^iC  George  Stackpoole,  who  was  similarl)'  inte 
was,  hy  Rogers  really  defeodiog  her  rights;  si 
incline  to  think  that  the  sentence  does  not  bind 
as  a  sentoice  or  judgment  against  her ;  and  that 
citation  to  her  is  no  more  than  a  notice  of  the  iaiO* 
tution  of  the  suit  a^inst  the  caveator  named  in  tk 
citation.  That  citation,  containing  the  nature  of  ik 
suit,  and  the  interest  of  the  residuary  legatees  of 
Harriet  Sexton,  was  sen-ed  on  Mary  and  her  brotker 
in  their  father^s  and  mother's  house,  where  they  lived. 
The  suit  was  going  on  when  Fumell  marriol  ii 
1813,  at  which  time  it  is  natural  to  suppose  thatik 
rights  and  fortune  of  Mary  were  fully  inquired  into. 
They  continued  to  live  on  with  the  Cudmores  to  tlv 
sentence,  and  the  same  proctor  employed  by  Gi  - 
Stack[}oole  was  employed  by  the  Cudmores  and  irur- 
nell  in  the  subsequent  cause  of  .£[yr/ie  v.  Cudtnore; 
nud  it  18  averred,  as  before  noticed,  that  R<^n  fa«l 
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reqaent  comrauni cations  with  the  Cudmores  touch- 
Dg  her  rights  as  executrix  of  Harriet  Sexton  and 
vsiduary  le^tee;  and  that  Michael  Cudmore  de- 
nded  himself  strenuouiily  I^^nst  Bynie,  and  ofleu 
rent  to  Rogers*s  ofHce,  and  particularly  that  Max- 
rell  was  well  atvare  of  both  suits,  and  ofWn  com- 
nnicated  with  Michael  and  Lucinda  respecting 
hem  ;  and  their  tendency  was  the  frequent  sub- 
ect  of  conversation  with  them  ;  and  that  the  cita- 
n  in  Byrne's  cause  was  served  on  the  29th  July, 
81 1,  on  all  the  parties,  at  Cudmorc's  house.  Add  to 
is  that  coutemporaneous  suits  were  going  on  in 
Chancery  and  various  decrees  made,  in  which  George 
Villon's  rights  were  referred  to,  and  that  there  was 
bi  appeal  in  the  Lords  in  May,  Idll,  iu  which  orders 
rere  made  in  June,  1816,  and  March,  1S17,  so  that 
e  Cudmores  claiming  under  Harriet  Sexton  were> 
itnd  Jiiciej  alive  to  their  rights  and  aware  of  the 
it  here.  It  has  been  generally  considered,  that  if  a 
erson  entitled  to  intervene  knows  of  the  existence 
s  suit  affecting  his  rights,  of  which  he  is  aware,  and 
ennits  another  to  carry  it  on,  he  cannot  intervene  to 
Tent  execution  after  the  judgment,  which  then 
ids  him,  though  in  the  same  cause,  ^*  nam  tunc,  sibi 
prejudicai  propter  patientiam  et  scientiam ; — sci- 
eniia  habetitrpro  cotisensu"(a).  And  if  he  would  be 
excluded  by  the  judgment  to  which  he  is  taken  as 
consenting  party,  how  could  it  be  less  binding  on 
im  in  a  separate  suit ;  he  would  in  either  case  be 
Kccd  to  lay  special  ground  for  the  indulgence  of  the 
!ourt;  and  if  his  simple  acquiescence  would  have  that 
Kct,  what  would  be  the  rule  if  he  had  gone  further 
nd  by  bis  acts  adopted  the  sentence  ?  and  if  Lucinda 

(«)  G»iL  Pru-i.  OIm.  Lib.  I.  Ob*.  70;  N.  U. 
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CndiAore  hail  notice  here  and  sutfcrnl  Stackpoolo  lo 
carry  on  and  defend  the  cause,  she  was  the  iegitiiBUl 
contradictor  of  Harriet  Sexton's  assets  as  cSEccutor, 
and  through  her  the  legatees  wonld  be  bnund,  as  there 
is  no  rrason  to  suppose  she  must  not  have  known  of 
her  rights.  I  think  enough  appean  on  the  face  of 
the  exception,  ifuncontradicied,  to  shew  theCudmoni 
were  aware  of  the  proceedings.  Lucintla  Cudmon 
lu  \^^2  abandoned  lier  riglit  of  probate  by  reuounctn^ 
and  then  Mary  took  out  administratiou  to  Harriet 
Seiton,  as  did  Samuel  Fumell  soon  after  to  Lucinda 
whu  died;  and  thus  anew  right  was  acquired  by  Mar; 
Fumell  as  administratrix  of  Harriet  Sexton.  For  tbe 
sake  of  argument,  admit  tliat  as  to  such  new  right  m- 
quircd  after  the  sentence,  Mary  was  to  l»c  deemed  a 
diflereut  person  in  strictness  of  law  from  Mary  ai  re- 
uduary  legatee,  aiul  that  she  docs  not  now  sue  in  tlie 
same  character ;  still,  if  Lucinda,  the  executrix,  hadno- 
ticc  and  did  not  intcrrene,  Mary  would  also  be  bound 
as  coming  in  on  her  renunciation,  and  having  uonev 
right  but  in  consequence  of  that.  There  m.iy,  how- 
ever, be  a  serious  question,  how  far  a  person  having 
on  interest  at  the  time  of  a  sentence  and  bound  by  it 
by  notice,  and  ability  to  intervene,  can  by  subi^ 
quently  obtaining,  by  means  of  that  venf  intent^  i 
new  charat-tcr,  get  rid  of  the  bar  iu  £quity.  Aitei* 
aona  ca»e{a),  cited  by  counsel,  does  not  go  far;  it 
is  not  a  case  of  suits  iu  two  rights,  but  of  nrui^; 
1>rucecdings  ou  a  single  right ;  there  the  plaintiS,  ex* 
ecutors  uf  J.  Kobinsun,  brought  an  action  of  debt  ou  a 
bond  against  defendant;  the  defendant  pleaded  thit 
one  of  the  plaintiffs  as  administrator  sued  him  befon 
on  it,  and  he  theu  pleaded  that  J.  Kobinson  had  nude 
executors  whoadministered,  and  traversed  that  he  died 

(a)  i  Cole.  32. 
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mtcstatc;  then  the  plaintifT  replied  that  administra-  _  „ 
Uon  was  committed  to  him  pendente  lite  between 
the  exceutors  of  the  said  will ;  on  which  the  defend- 
ant demurred ;  and  it  was  adjudged  for  the  defend- 
ant. And  this  plea  was  pleaded  by  way  of  estoppel. 
.e  plaintilFs  in  the  new  action  replied,  and  shewed 
iBe  repeal  of  the  letter  of  adiniiiistratioti,  and  that 
{>laioti[r»  are  executors;  to  wliichdefetidantdeumrrcd, 
rtiug  that,  furaiiinuch  as  one  of  the  plaiutifls  was 
rred  in  the  former  action,  they  should  be  barred 
ever;  but  judgment  was  given  fur  pluiutiHs*  itbeing 
eed  that  by  the  former  judgment  the  pIuiiitilF  was 
red  as  to  the  action  of  the  writ,  to  have  any  action 
aciiniuii^tnitor,  but  although  he  then  in  truth  was  cxc- 
tor*  yet  the  mistaking  of  his  action  was  no  l>ar  or 
p[>el  to  bring  his  true  actiun.  But  if  Mary  be  not 
ed  in  her  new  character  by  lier  acts  and  notice  in 
original  one,  though  the  new  character  was  gained 
the  old;  soneitherwouldLucindaandsheliavcbccn 
bound  though  defending  the  suit  as  actual  parties, 
before  either  obtained  administration,  if  they  had  ob- 
incd  administration  after  the  sentence  and  there  was 
lo  executor,  which  would  render  judgment  insecure; 
that  is,  if  it  were  necessary  that  tliey  should  be  cited 
aiall  under  the  circumstances  above  stated. 

But  if  she  were  nut  strictly  barred,  let  us  see  whe- 
ther  her  suUequeut  conduct,  by  her  mandatory  and 
bu&band,sliould  not  equitably  estop  her  from  disputing 
the  sentence  or  say'mg  she  was  not  privy.  Hoffman  v. 
JViurru(a)  is  a  case  of  lliat  kind,  though  the  probate 
wftfl  only  in  common  form,  and  a  quiet  possession  for 
only  nine  years,  the  plaintiff  having  admitted  in  bts  an- 
■wer  in  Chancery  that  he  believed  there  was  a  will,  and 
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receiving  Interest  on  the  legacy.  Brahamt.Btr- 
ckeU(a),  was  a  sutt  by  an  administrator  of  the  toothr 
to  inipeacli  probate  granted  in  common  form;  the 
mother  had  acquiesced  and  assisted  the  executor  t» 
get  probate,  and  afterwards  in  carrying  the  will  iott 
execution,  and  he  was  held  to  be  barred  ibcreby.  t 
will  not  again  go  over  the  special  acts  in  Fraocei  wIm( 
Samuel  Fumell  assisted  and  joined  the  admmitfi^ 
tor,  William,  to  have  the  rights  under  the  will  it 
dared  and  recovered*  and  money  paid  to  him  ;  suffenj 
the  compromise  on  foot  of  the  claims  of  the  rendna; 
legatees  of  George  Dillon  to  be  entered  into,  and  it- 
leases  to  be  given  in  consequence  thereof;  and  in  » 
Icmn  and  public  documents  permitted  the  rights  uoder 
Dillon's  will  and  his  own  as  mandatory  to  be  put  ii 
juxta-position,  and  made  common  cause  with  Dillot'l 
administrator,  and  in  the  suit  by  the  M*Mibai'i 
against  William  to  have  the  two-thirds  transmitttd 
pursuant  to  the  decree  of  Chancery  here,  set  up  tt 
opposition  on  other  grounds  only ;  and  never  broi^ 
forward  a  claim  for  Lucinda  or  his  wife  in  Dillaa^ 
assets  before  the  final  proceedings  of  the  Cour  RoyJ 
to  execute  the  decree  of  1827,  and  the  sentence;  m^ 
fering  the  M'Mahons  to  go  to  all  the  expense  mA 
trouble  of  securing  the  two-thirds  as  their  own,  af4 
then  claiming  it  for  himself.  Such  an  acquicseeaM^ 
and  such  acts,  from  I8I7  to  1B28,  were  not  likely  If 
take  place  if  he  was  not  conscious  that  the  ienteaee 
was  had,  and  the  disappearance  was  with  the  kno*- 
ledge  of  the  parties  interested,  and  that  George  Stukr 
poolc  was  intrusted  to  conduct  the  defence  to  chit  sA 
Evidence  may  be  lost  by  delay,  so  that  due  dilignxt 
is  always  required  in  producing  the  claims.  Tbeki^ 

(a)  3  Add.  »«3. 
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cttts  are  those  I  have  mentioned,  with  Newel       LS2S. 

King  7.  lVeekes{a)y  Richardson  v.  Claney{b\ 
lerc  the  sentence  was  in  ptfinam^  and    JVoud  v. 
^eiUey{c) ;  and  they  decide,  that  it  is  not  of  course 
for  even  one  of  the  next  of  kin,  though  not  cited  in  a 
lit  between  some  of  the  kin  and  the  executor,  to 

le  in  under  any  circumstances,  though  not  appeal^ 

;  aud  that  knowledge  and  acquiescence  n)ay  be 

^uiraleiit  to  citing,  and  that  ac/ua/ privity  will  suffice 

of  legal,  and  that  parties  not  cited  may  be 

>uud  by  other  means.     Indeed,  as  Sir  John  Nichol 

inresfrf),  there  is  no  authority  saying  generally 

tt  in  all  cases  where  there  is  a  suit  between  an  ex- 

:ulor,  and  one  nc\t  of  kin,  and  so  a  Us  pendens, 

riothcr  not  cited  has  an  indefeasible  right  to  institute 
new  suit.     All  that  has  been  relied  u|K)n,  is  the 
practice  of  citing  to  see  proceedings.     In  Newel  v. 
Weekegf  Sir  John  Nichol  held,  that  they  were  sub- 
Mautial  parties  quite  as  much  as  if  they  had  appeared, 
ind  might  hare  intervened  at  any  time.     In  Loyd  v, 
Joknes{e),  in  discussing  the  question  whether  a  re- 
Buinder  man  is  bound  by  a  decree  against  a  tenant  in 
tail,  great  stress  is  laid  on  the  remainder  man's  acqui- 
escence, aud  acts  done  out  of  the  Court,    llefore  con- 
cluding, I  wish  to  notice  a  principle  laid  down  by 
Polliier(y).   Aftershewing  that  where  a  creditor  has 
mth  tereral  heira,  a  judgment  in  favour  of  the  debtor 
Bn  the  demand  of  one,  cannot  be  opposed  to  the  dc- 
■pand  of  another ;  fur  the  parts  demanded  by  the  other, 
^boogh  parts  of  the  same  demand,  are  not  the  same 
which  were  before  in  judgment ; — he  adds  :  "  It 
b  otherwise  when  the  thing  due  to  several  hell's, 

(a)  a  Phil.  2M.  (b)  3  Phil.  238.  ia  d. 

[()  I  Ua«g.  frid.  [d)  2  Phil.  227. 

<#)  9  Va.  Jm.  64. 

(f)  PotMer.  pvi  4.  e.  3,  N.  58,  S9,  edit  by  Evaim  ful.  i.  p.  561. 
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"  or  other  co-proprietors,  u  something  iDdivwUe, 
"  such  as  t  right  of  ferritade :  for.  «s  thtt  U  DOl  <» 
*■*  ceptible  of  pu'ts,  each  Is  creditor,  or  co-pioprirtot 
**  of  the  whole.  And  therefore  the  judgment,  upon  At 
*^  demand  of  any  one,  has  the  same  object  as  the  i^ 
**  mand  of  the  others  and  is  eadem  ret ;  and  it  wf 
**  likewise  be  said,  that  it  is  not  res  irUer  atiotjudia/k, 
**  with  respect  to  the  other  creditors  or  prc^etm; 
**  for,  from  the  indirisibihty  of  their  right,  they  n 
**  regarded  as  the  same  party,  and  therefore  the  » 
**  thority  of  the  judgment  extends  to  themieires:ifft 
"  was  in  farour  of  their  co-proprietor,  or  joini-^rf 
"  ditor,  they  are  entitled  to  the  befiefit  of  it ;  if  s 
*'  was  against  him,  they  are  bomid  by  it."  There  im 
analogy  here,  for  though  the  shares  for  diatrihatiai 
are  several,  yet  in  this  Court  the  right  is  joint;  aMi 
could  not  be  testate  as  to  one  next  of  kiu,  and  iit» 
tate  as  to  another.  The  right  principle  would  wa 
to  he,  that  sentence  between  an  executor  and  onenot 
of  kin,  would  bind  all,  unless  collusion  were  ilv*^ 
or  sufficient  cause  to  dispense  with  the  rule,  and  ikri 
would  set  all  right,  but  I  do  not  decide  that  tm. 
The  admission  here  of  the  exception  does  not  pre««« 
a  replication,  to  account  for  all  that  is  pleaded  \rj  tk 
exception. 


[The  exception  was  accordingly  admitted  to  pn«£ 
From  this  decision  an  appeal  was  made  to  the  Ddr 
gates,  who  affirmed  the  decision  of  the  Conrt  bdoi^ 
recognizing  and  establishing  these  principles:  **l^ 
"  a  pcrsun  shall  not  be  at  liliert)'  to  renew  a  llt^aboi 
"  to  which,  by  liis  own  acts,  agreeraenls,  or  ew* 
"  laches,  he  has  expressly  or  virtually  put  an  end;" 
and  "  that  whatever  special  matter  shews  it  inequiu- 
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*  bl  mnd  against  consc'ienee  in  a  promovent  to  carry 
"  on  a  suit,  which  yet  in  strict  law,  aiid  if  well  proved, 
"  ffould  entitle  him  a  (lecrce.  It  may  be  a  bar  by 
"  a  peremptory  exception,  or  plea  of  such  special 
"  exception ;"  the  judgment  being  so  affirmed  the 
cause  was  remitted.] 
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On  the  return  of  the  letters  remissory  from  the 

»urt  of  Delegates,  affirming  the  admission  of  the 

;>lion,  a  petition  was   exhibited  in  the  Court  of 

rative  on  the  port  of  Sir  Thomas  M'Mahon,  the 

Eipicut,  stating  that  Samuel  Fumell,  and  Mary 

Fumell,  Iiis  n-Ifc,  had  some  mouths  previously,  and 

ailing  the  appeal,  departed  from  this  country,  and 

their  residence  in  France ;  that  tlicy  had  no 

or  residence  iu  Ireland  \  that  tliey  had  left 

luntry  in  consequence  of  the  present  suit,  and  of 

I  wit  in  the  Court  of  Chancery,  in  order  to  avoid 

lyment  of  the  costs  which  may  he  decreed  against 

sm ;  that  on  an  application  in  the  Courtof  Chancery, 

\  suit  to  restrain  the  receiving  of  George  Dillon's 

su,  until  the  suit  here  be  determined,  the  proceed- 

bftd  been  stayed  until  Fumell  and  his  wife  should 

ivc  security,  which  had  not  been  given,  though  a  eon- 

lerable  time  had  clap&cd  since  the  order  had  been 

le.  The  petition  prayed  that  tlie  promoventa  might 

!  Mngned  toauswer  the  peremptory  exception  within 

limited  time,  and  to  give  security  for  the  costs  of 

suit,  at  or  before  answering  same,  and  in  default 

>^  that  the  cause  should  stand  dismiiiscd  with 

The  motion  being  opposed,  was  argued  by 

Sir  Henry  Mercii^ihyliaH.,  LL.  D^  Dr.  KetUinge 


1630. 

EmI.  7Vrm. 

Th»|iriir(i<'e  of 
rri^uiring  luau- 
rit_»  for  c'laU 
from  [Mrtiei  En 
a  suit,  !■  not 

fimiiclnd.  on  ■!>- 
ftlmrt  j(i»lic« 
or  priiii:i)iIo, 
bill  mu>(  il«. 
|>c-nil  Hilvlt  on 
rule  or  jirttt' 
dont. 

Where  no 
rule  or  prece- 
dent ooiild  bo 
■licim,  ttiK 
Court  rvfuMi] 
to  dir(>ct  Micu- 
rltj  to  begivvn 
bj  ft  j»rtj  red- 
ilanl  alirxiatl. 

Tho  proprl- 
«lTof  rvquiring 
Kvnrlt^  for 
<u.i»t*,  atiil  the 
Of  r|>in  of  tli« 
prarlicc  in 
otiiar  CourU, 
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(now  Judge  of  this  Court),  and  Dr.  Crampim  (i 
J.),  for  the  motion. 
Dr.  Stock — contra. 

Judgment. 
Dr.  Radclifp. 

For  this  motion  there  is  no  prececlent  or  rule, 
a  precedent  supposes  ;  if,  therefore,  the  apphcatiuD^ 
pendcd  on  practice  only,  it  must  be  refused.  It  wodl 
be  different  if  law,  justice,  and  principle  were  is  ill 
favour,  for  then  the  Court  would  make  a  precedoit 
It  docs  not  follow,  that  because  the  practice  of  Dor- 
Commons{a)  has  reason  and  convenience,  itinei  ae 
an  immutable  principle  of  Justice,  and  not  a 
merely.     Paying  money  into  Court  has  ressoo 
convenience,  but  is  but  practice;  here   the 
is,  that  the  Court  could  dot  enforce  payment  of  i 
out  of  its  jurisdiction.     In  fact,  the  award  of  co«o>| 
but  practice,  so  are  its  accessories ;  the  right  10 
debt  does  not,  in  abstract  justice,  attract  a  r^bt 
costs.     In  the  Courts  of  common  law,  Statutes 
required  to  guide  them,  and  in  actions  of  ftMnrai 
pedit  there  is  no  Statute  giving   costs(6). 
would  be  no  ncetl  of  any  Statute   if  in  justice 
follow  success.     They  are  discretionary  in  Courts  4 ^ 
E<iuity.     A  practice  such  as  would  impose  seeing  I 
on  a  plaintiff*  or  defendant  not  to  leave  the  kingdiA 
would  have  some  reason  to  support  it,  as  either  m^  | 
do  so  after  judgment ;  and  if  that  is  a  principle,  »< 
a  practice,  is  it  abstract  justice  that  a  plaiutiff,  tk 
payceofaforeignbillfOrownerof  a  foreign  ship,  ibosU 
give  security  to  a  defendant  who  dealt  with  him  b* 
foreignerabroad  ?  Is  it  abstract  j  ustice  that  au  alieo^lv 

(a)  See  Ordm  of  Court,  3  Ha^g.  xvi. 

(*)  Changed  bjr  recent  Statute  of  4  ft  S  Will  IV.  r.  361 
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ky  be  an  executor  or  administrator,  should,  to  sui>-  r„J*'5?itB 

>rt  his  claim,  be  put  to  find  security  where  he  has  no 

inexion,  and  his  claim  is  fur  the  beueSt  of  others  ? 

lIso,  if  the  rule  were,  that  m  all  ca-^es  security  is  to 

given,  as  matter  of  pure  justice,  huw  Is  it  that  great 

lycrs  differed  ou  the  principle  as  well  as  codes  of 

tber  countries  ?  The  Code  Nupolcon  does  not  adopt 

sweeping  practice  of  our  law  Courts,  and  with 

real  reusuu  does  nut  require  security  where  the  plain* 

"s  demand  is  in  a  matter  of  commerce. 

Whilst  Lord  MansHcid  sat  in  King's  Bench,  secu- 

was  not  required,  but  was  often  refused,  except 

ejectments,  or  qui  tatn  actions,  where  plaintiff^ 

[hi  be  fictitiuus  persons,  and  even  they  had  not  to 

Itecurity  till  the  lime  of  Geo.  1I.("3)     Lord  Maiis- 

Id  and  the  Court  feared  such  a  practice  would  be  iU' 

rious  to  commerce.    Besides  Maswell  v.Ma^er{b), 

uch  has  been  cited,  there  is  a  stroug  case  lu  4  Bur- 

r,  anwo  I707(t:),  where  the  Court  said,  that  security 

lieen  denied  over  and  over ;  and  Yates,  J.,  said, 

•n  clogging  the  course  of  justice,  that  is,  endea- 

iring  to  op[)ose  a  bar  to  the  free  right  to  sue  in  a 

irt  of  justice.     And  so  late  as  in  1774,  in  Nun- 

ir  V.  Burdett{d)y  Lord  Mansfield  and  the  Court 

fiued  it.     The  Court  of  King's  Bench,  in  Easter 

snn,  1786,  in  Pray  v.£!die{e),  Buller,  J.,  leading 

the  absence  of  Lord  Mansfield,  ordered  security 

be  given,  which  is  the  first  reported  case  on  the 

bject ;   and  it  appears  in  Sprout  v.  Math€ws[f)^ 

U  Lord  Mansfield  was  absent  during  the  whole  of 

term.     He  probably  would  not  have  agreed  in  it, 

it  WS8  an  action  on  a  policy  of  insurance  on  a  ship 


to  VHkP.fcr.Oo^W,Sn5er.78.  {i)2Bur.  1026. 
CO  SMfMll <.  /ruA.  4  Bur.  2105.    <.</)  Conp.  199. 
I  <•;  I  T.  R.  267.  {/)  I  T.  R.  IS4. 
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for  foreign  owncrs(a),  and  in  FUzgrrtdd  xJXlA 
mor€[b)t  the  practice  is  said  to  be  very  recent,  ml 
Lord  MansHcld  was  absent. 

'1  liis  rule,  said  to  be  of  universal  justice,  mi  wi 
adopted  in  the  Common  lleas  till  a  mach  later  perid, 
and  then  was  much  qualilicd;  it  was  refuted  thm'm 
17*^Pi  on  mere  residence  abroad(r);  and  second,  ■ 
Henchen  v.  Graves,  in  17^(rf)  ;  and  it  appeinfr" 
the  note  on  that  case,  in  the  recent  editions,  thi: 
rule  will  be  made  but  on  very  spedal  circumitv- 
and  that  on  terms  being  put  on  the  defendant;  x'l:  || 
yet  Buller,  J^  had  been  tlien  removed  to  the  C  > 
mon  Pleas,  and  so  he  must  have  considered  tlw  r 
as  practice.     There  arc  several  cases  in  Cooa 
Pleas  :   TuUock  v.  Crowiei/(e),  in  180?  ;  Sdtf 
Cruf^hJei/(/)/m\»20i  O'Ltirtghla  v.3/' 
anno  \%\%  shew  the  rule  to  have  been  long 
to  fureig'ners  (and  not  to  English)  resident  ibraal 
ill  the  Exchequer   also,   in    1793,    in   Beckmam  t, 
i,eCrang'e{h),  the  application  was  refused,  thov^ 
practice  in  King's  Bench  and  Common  Plnswaseili4t 
counsel  argued  that  there  was  no  practice  agaiMti( 
and  so  that  though  there  was  no  precedent  fof  it,  ^ 
motion  was  not  against  practice ;  but  McDonald,  CB, 
did  not  agree  with  him,  and  said  the  practice ««> 
allow  the  plaintiff  to  sue  without  security,  and  llutil 
would  be  high  injustice  to  make  a  rule  in  the  (A 
though  the  propriety  of  making  one  in  future  mW* 
be  a  different  consideration.   Iletween  then(  I"*J3J* 
1818,  a  different  practice  came  in,  in  an  anongm^ 
case{i).    In  De'MitrneJh  v.  Jac/cson(Jt'^  secarity"* 

(a)  See  p.  3ia  (h)  1  T.  R.  382. 

(c)  PanpM  t.  Eling,  1  U.  BL  106.  (d)  1  H.  B).  383L 

CO  I  Tauut.  18.  (/)4aio««.3»ilB.*&SA 

(j)  3  McMr<-.  77.  (*)  a  Abu.  3S9. 

(0  3  Price.  €10.  U)  13  Price,  WX 


ordered,  not  on  the  ground  that  Beckman  v.  LeGrange 
was  Dot  right,  but  that  the  subsequent  practice  was 
different.  In  a  preceding  case,  Drury  v.  Johns»n{u\ 
the  plaintiff  had  agreed  to  give  security  for  costs,  which 
the  Court  decided  on ;  and  on  what  was  said  tlicre  by 
Hullock,  B.,  though  somewhat  extra-judicially,  an  nr- 
^mcnt  is  raised  against  tlic  rule  being  mere  practice: 

I**  It  wouhl  be  a  monstrous  defect  in  ihe practice  if  that 
**  were  not  so ;  the  rather  that  because  it  is  not  so 
**  much  matterof  practice  owing  existence  to  any  posi- 
"  tire  rule,  as  matter  of  justice  founded  on  tlie  reason 
*  of  the  thing ;  and  the  inconvenience  and  mischief  of 
•*  the  Court  having  no  power  to  make  such  an  order 
•*  tt  too  palpably  obvious  to  need  [minting  out."  The 
justice  uf  the  genera)  rule  is  already  noticed  and 
observed  on.  Garrow,  B.,  does  not  go  so  far,  but 
ttercly  shews  that  the  practice  might  arise  without  an 

»  express  former  rule  of  Court,  and  might  arise  from 
•  general  understanding  on  the  subject,  founded  on 
iMnething  that  fell  from  the  Court,  as  frequently  hap- 
fens,  and  would  be  sufficient ;  or  the  Court  may  have 
trdered  it  on  a  principle  of  convenience,  as  a  mattev 
wholly  within  its  discretion ;  so  he  placed  all  on  prac- 

The  Court  of  Chancery  has  long  required  security 
to  be  given,  and  its  doing  so  may  have  induced  Courts 
I  of  Law  to  accede  to  such  a  practice  ;  but  on  what  was 
'Uie  rule  founded  ?  on  the  Statute  15  lien.  VI.  c,  4, 
lUo  in  force  here  ;  "  No  one  shall  issue  a  subpcena 
m  Equity,   without  finding  security  to  satisfy  de- 
^  fendant  his  damages   and  costs,  in  case   he  does 
**  not  make  good  the  matter  of  the  bill."     See  also 
Vjat(ft),  Ooge  V.  Ladff  i}laff&rd{c),  and  the  rule  of 
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ShMME— ^iflkJ  only  wfoce  tfag  phiatiff  wi  ra- 

»£IOl  fflfaenfe  be  of  general  jankr,  it  oftnip 

dbt  CiKlB  «f  EfMly  ««aU  Bait  k  l»  £  4a  ttd  te 
when  dbe  5imtii  dnei  sot  do  so.    Hw  ate  oT  //o)^ 
w. BUdkatkiH),  and  other ama,  tmt  dbcmlf  ntf 
nfale  fa;  rob^     TW  lute  eoe  of  P 
[e)»  k6te  Lord  EUoo,  sbem  the  pi. 
diem  m  to  X'Mt  and  the  Court  refused  to  iaerraw 
aasMnaipCMe;  two  linap  appear  ia  it,  bs^ 
1^  Cowt  I  lewah  1 1  il  the  tbaeocw  of  an  order  » 

tbaC  a»  Ae  pnetace  was  sai,  it  sboold  not  be 
er  ^e«f  ./bciv.  ia  the  caac  ihen  before  the  C«ttt 
<fc— gfc  p<^^OT  to  do  80  in  futore  cases  (jivt  ■ 
M^DosaU,  C.  B^  said),  and  ihe  pnctice  w» 
to  eoBtrrreoe,  as  it  were,  the  Statute  of  Hen.  \'U 
wfatcb  Lord  EldoQ  seemed  not  aware.  In  Ihtf 
Hitchcock,  tlie  Court  uld,  that  it  is  not  sdSeinittte 
the  plaintiff  goes  abroad,  be  most  be  resident  tlitfe- 

In  our  Courts  there  is  do  trace  of  such  a  motioo  ^\ 
practice  but  Tlillam  ¥.  fVt^ker[H)^  a  very  recent  on; 
and  it  does  not  appear  that  the  practice  then 
so  before,  on  a  special  nde  for  it.     But  the 
if,  is  it  the  practice  here  ?     Even  making 
trators  abroad  give  securities  resident  here,  i» 
the  practice.     Sir  W.  M*Mahon  might  have  W 
decision  of  a  higher  Court  on  this  question,  baJ 
moved  in  the  Delegates,  as  he  knew  it  in 
He  took  a  step  after  knowing  it,  and  returned 
remissory,  and  prayed  leave  to  proceed  acconfinf 
past  acts.     All  the  cases  agree,  that  no  step  is  ts 


U)  p.  81. 

Ce>ll  Vm.AM. 


(i)  i  V«i.  699. 
{rfj  1  Hnffg-  72. 
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sen  after  knonlcdge ;  and  see  Cole  v.Beale(a)i 
where  ilie  intention  to  reside  abroad,  sworn  to  on  belief 
only/was  held  not  to  be  sufTicient,  and  tlmt  the  dc- 
R-iulant  must  make  out  a  clear  ca^e  of  permanent  resi- 
dence, actual  or  intended;  there  the  plaintifTs  brother 

rore  the  ptaiutitf  told  him  he  would  come  home. 

1  shall  refuse  this  motion^  there  being  no  rule  or 

cccdent  fur  <;nuitin<^  it,  but  shnil  make  an  order  to 

jvide  for  such  cases  in  futurc(6j. 


1830. 
East.  Teim. 

FUlltCELL 

e. 
Stack- 

PUOLH. 


(•}  7  Moot*.  613. 

(t)  Suhattptcailj  tho  Cnurt  made  the  toWnviiag  qt^st,  dated  l«t  nt 
f,  ItOO:  "  Ordered — IliPt  ia  all  case*  Uie  Court  may,  upon  appli- 
'  <&tioa  made  lo  it,  direcl  ncatnly  fur  cojiU  lo  be  given  liy  any  ur  all 
'«filie  pnr(Jea(wbo  «li3ll  r«>siduoiil  of  that  part  of  the  United  King. 
fdoiD  ollrd  Ireland},"  diKtring  from  the  Eoglitii  Order  ('A  Hugg. 

iy,  hj  the  kdfliiion  of  the  words  priaied  bctwtSMi  brackets. 

The  law  oo  llii*  >ut>ject.  erpecUilly  in  die  Etrclcsiuilical  Court*,  twjng 
sited  in  much  otMcuriii,  the  Edirt>raj>|iends  two  recent  decisions  by 

I  fii^iiL  UuDoarablc  llklitird  Keali&ge.  LL.  D.,  tlie  preseat  Judge  uf 

iCovlof  Frvrog;itive.  which  may  prove  uM-ful  to  the  ProressioD. 

Lancan  r.  D*Arc». 
(On  Motion.) 
For  the  fDDliua — Dr-  ff'tiy. 
Ctmlrtt—Vr.  J.  Hadeiiff. 

JOBOMeWT. 

[Illb  n  a  molioa  lo  rMtrain  the  promovent  froni  furlber  proceedings 
be  gitessccutity  for  c(Ml»,ani]is  gruuniledun  aji  affidavil,  (lating 
Ibe  proDorent  u  resident  out  of  Ireland,  and  intends  coniinaing 
I  rvside  abroad.  The  tralli  of  this  statement  is  not  denied ;  but  a 
iiion  bas  arisen  wfaeiher  llie  application  has  been  n>ade  in  sufficient 
It  has  heea  argued  by  counsel,  Uiat  under  the  rule  of  tliiH 
nf  Cst  of  Muy,  IS30,  which  corresponds  wirh  the  Eoghsli  rule  of 
February,  l><10.  an  application  of  this  sort  muy  be  made  at  any 
iud  of  a  I'auve,  snd  lie  relicil  on  tlie  words  of  llie  rule  being  general, 
I  Dot  Gimg  any  time  within  which  the  appticalion  should  be  made ; 
I  be  aba  eoniended.  that  suppobing  that  llicre  was  u  limited  jienoii 
mailing  die  application,  yet  lliere  are  special  farls  here,  enlilling 
\  party  lo  be  heard  nder  that  period  has  espired,  as  his  pruclor*  werv 
sni  of  the  at;m.-ii(^e  of  promovcnt  and  his  inteniion  lo  rt**ide 
uniil  immeiltately  before  the  time  of  the  notice  of  ibis  motion. 
.  U  well  establisb*<l  at  law  and  in  Ktjuiiy,  in  llii>  country  and  in 
eUimI,  that  a  motiua  of  this  sort  must  be  niuile  before  the  jMuty  bvs 


tM3. 

Mirk.    Ttrm. 


Appllcailoo  lo 
compel  prcrcno- 
TDDi  li>  icIto 
trciMiylj  far 
ootCs,  made 
sfter  issua 
Julnnl,  un  un 
atSdsvJt  or  tits 
prikrlum  <if  l&l* 
(>ikf[nant.  lluit 
tliFj  ware  not 
prcifouil; 
an  lira  of  lbs 
|iruiiia*ciil  t>«- 
iiij;  (lul  uf  lb« 
^iirixjicttoa  *A 
Uie  t^ourc. 
rtfuud  wtlb 
cosu. 

Sucb  Bpt<ll<*». 
tion  must  (m 
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(On  an  Exception  to  Evidence.) 
At  the  hearini^,  objecUons  were  taken  to  tlie  adniis- 
m  in  evidence  of  certain  French  documents  tendered 

of  It,  appeanlobare  lieen  made  on  caasenl,  and  it  must  be  xJtniU 
thst  it  was.  in  bcl,  made  on  conseni,  Uie  impugnant  and  his 
ilivn  •tippoiing  tluL  lio  wb>  liable  to  ^ive  secuiil)'.  Im- 
iini,  howeTcr,  now  contends  that  hit  consent  wns  an  itii[truvident 
•od  ibat  ihe  Couit  ought  not  to  make  as  order  on  ao  impugnant 
^>e  Kcarity  for  custa ;  and  thai,  ftuppwtiag  on  itnpu^naiii  n  \\a\iii:  \o 
rvqvirrd  lo  give  lecurilVi  the  applicalioo,  in  lliia  vaae,  huh  (uo  late. 
Ttie  rule  of  fhu  Coart,  of  the  Ut  May,  IH3I),  |>ruvi[i»  Umt  the 
WMy  direct  socurtlj  lo  be  {ivcn  by  any  or  alt  the  parlien,  tic. 
tint  rule,  I  think  it  lr  o[)«n  lo  the  Court,  in  a  proper 
Is  conpel  parties  w1m>  are  mere  defeodanta  in  fonn  to  g^ive 
Willi  ibe  exception  of  ca»ea  of  repIevtDi  there  is  no  in* 
of  a  defendant  being  at  law  reijntred  lo  give  aecurity,  >S'W6y 
CrUtktey  (1  B.  &  B.  305).  In  Courta  of  Equity  it  ia  unknown 
a  di:fenilan(  ihould  gire  svcuritv;  and  bo  far  is  ttic  priuuiplc  cnr- 
Ihat  a  deftrnilitut  at  Ian  filing  an  injunrltDn  bill,  or  a  dcfrnilaiit  in 
■Ij  filing  a  cross  bill,  is  not  required  to  give  aecurity  for  c{«lg. 
k  being  Ihc  principle  applicable  to  defeDilsnls  at  law  aod  in  E))aily, 
■c  la  oonndcr  lite  petuliir  Itngnage  of  the  Rute  of  May,  IK30, 
{U  ajtpiiodiililT' tu  this  ease.  The  luvaiiiug  and  priDviplu  ufthis 
b1  take  to  be,  that  every  promovent  residing  out  of  the  jurisdiction 
yba*  liable  to  give  sccurily  for  costs:  next,  lliat  cvury  im- 
M  long  as  he  apjiears  before  Ihe  Cuurl  merely  in  the  chatac* 
dint.  primA  faeie,  ia  not  liable  lo  give  security,  though  he 
oal  of  ibe  jurisdiction.  But  by  the  course  of  proceedings  in 
■C— rt  the  impugnant  freiju^ntly  is  tulMtantially  the  plainlilT,  iLcid 
■Ma  •anna  of  proof  hlla  on  him.  I  am  very  mudi  disposed  to  say. 
In  every  case  where  the  impugnant  sssumes  tlie  positiun  ofpUla. 
if  h«  be  ont  of  Ibc  jurisdiction,  he  ought  to  be  liable  lo  give  bocu> 
fMToaata. 

■  ihis  rue  it  ia  aaid  that  ibe  impugnant  never  was  liable  to 
I  aecnrity,  being  befora  (be  Court  as  a  mere  defendant;  and 
(rrlying  on  what  fell  from  tliis  Court  in  Lnngan  v.Darctf), 
li(DOlesie4  that  the  application  comes  too  late,  being  made  nf(.er 
joined  oD  the  impugnant's  primary  pleading.  To  this  it  has 
■0  answered,  that  it  was  not  until  Uie  2li\ii  November  last  that  the 
IBgaaal  first  became  liable  to  give  aecurity,  as  up  to  Uiat  period  lie 
before  the  Court  as  a  mere  ckfcadaDt,  not  doing  any  act,  or  exM. 
'iiog  any  pleading  fur  lite  atscrliou  of  any  right  or  title  on  his  own 
Ufiand  I  am  very  much  inclined  toholi),  that  uplothcS'^thNovein. 
the  impugnant  eoold  not  have  been  cumj)cllcd  to  give  security. 


Ifl.il. 
mt.  IWm. 
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hud  on  consent, 
tlliit  an  ill). 
l)Ui;iiUtil  du 
giiu  ■ocuril; 
for  co*lii :  re- 
fu*tid  with 
c(i«u:thi)  order 
haiin;  licnn 
muile  horuro 
lull's  JdiniMl  nit 
the  imfinHnnnt'B 
wlilUloDal  •!!(> 
Krltian,  )>h(ch 

lir*t  pat  for. 
war  J  n  true 
on  hi*  tir1>«ir. 

Srmbtt- — 

An  inipiiRTiaiit 
ji  only  liulilv 
loKlvesfciirily 
when  lin  i-itii. 
bits  a  ipDcial 
plnuJinfi  and 
MHumes  tli« 
|>i<«iltiin  of 
{•Isimltr;  acid 
thrpruniaffiil'* 
AjiplicHlivn  in 
hi  Ifmr  If  marl* 
baton  Ihuv 
jolnMl  nil  sucb 
■)Kvi«l  [iIihmI- 
ing. 
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In  proof  of  the  Impugnant's  exception,  *nJ  which  •« 
objected  to  on  the   ground  that  they  were  not  <yf 

PromoTtnt  ailHgn  sbc  is  «>lc  ne«(  of  kio  of  tbe  Att^mti  m  ifeoB^ 
and,  u  tuuli,  seeLs  lu  iidduI  iu  idminUbntion  cArtaioMl  b;  WfWfMB 
u  one  of  tlie  next  of  kin  or<lec«as«d.  ImiMigsanl  adniQni  Mm  \m^»k 
of  promuvenl,  »aA,  cnDMcinentl/,  ttul  impugnaot  wtA  aaC  Mr  dim 
iHfxt  of  kin  of  clvccssod,  though  as  oae  of  the  ocftt  of  Lis  k  lAtaMt 
tliQ  Bdminislntion  vhtch  proraoveni  weki  lo  set  tmH 
on  tlio  29th  Norember,  promoTent  exbibitetl  ft  Iod^t  nid  lyetid 
in§,  •luting  tfast  the  tkeeiued  wu  a  dutnictlcd  Krvndnnftd,  »a6 11 
Uie  law  of  Fnuioe,  nnder  wtiieh  be  eootends  ihal  he  AoaM 
adininistnlioD  thoogb  h«  if  not  next  of  kin.  1  ibink  that  bf  c 
ing'  thit  pkulin^,  atul  pulling  himself  forward  as  i  penoa  A 
adminis  trail  on  apon  )i^«rial  groaiidi,  aad  in  den^tioB  o( 
clear  prim-i/mrie  Hghi,  he  bos  naaaimnl  tbe  puMlioo  oTa  fUa^l 
a»  no  proceedings  tinre  rine«  been  taken  oo  citfiar  Mti,  It  wtM 
pear  to  me  thai  vthva  the  order  (ooir  aoocbt  lo  ba  Ml  aUtO 
mad«,  it  was  not  too  luie  to  eonpel  the  impn^oanl  lo  gire  waii.i  !• 
coat*:  however,  the  order  was  made  tn  the  coowDt  of  the 
and  even,  on  ibal  gniuai)  aluue  I  am  bound  lo  lattiln  il ;  ^ 
pugnanl,  therefore,  must  give  semritj-  for  costa. 

Tltrre  are  difficullirs  of  it  very  serious  kind  attendant  on 
■ecorily  for  ooetls  in  this  Cosrl,  and  stajriog  the  parliet' 
until  %acii  tecurilf  be  gireo.  A  proiaovcni  or  impopaal  ntiuH  b 
probate  or  a[lmini*lralion,n)ay  begreatlj  delaj^^by  tbrmvdMfHi 
or  inabiliij  of  bb  adveraar;  to  give  tlie  retjairvd  aecariiji  1^ 
however,  that  irheo  aucb  adiflicaltr  sliall  ■()■«,  ibv  ('ovrt  wiUfaAAl 
Dtean*  of  meeting  iL  Tn  Courts  of  Equity,  if  a  plaintift  wbaiiMJ^ 
to  step  proc-eedingB  nntil  be  give  smiriiy  Inr  roHa,  ahal)  farm  ■■» 
aonable  time  decline  lo  give  aemritj,  bja  bill  will  be  ifaiii^l  ^ 
coals :  Ibis  baa  been  decided  in  Knight  v.  Lord  lit  Btm/mmf  [Si^ 
&  SciiIL648}.andaeTenleB*i-itbererererredio.  Howhitimfmi^ 
of  tint  cssa  can  be  fcltownl  in  tlit*  Coart,  I  an  not  prapawJ  is  a^ 

Af  the  order  now  impeaclieil  ia,  in  my  opinion,  a  fit  and 
and  aa  it  was  made  oa  ooDMot,  I  mast  refiwe  ihia  motioo,  wiik 


In  Chamr*Hor  V.  Fleming,  iu  IS43,  the  Court  oTIMegale 
the  appellant,  the  sole  next  of  kin  of  the  de«ease4.  to  gin  9tr 
costs,  oo  tfae  groand  ibat  other  partica  were  oiaitng  osa  «f  Ai  ^f^ 
Unt,  wbo  w«s  a  pauper,  to  baiaas  th«  respoadcnu 

In  An^/teW  T.SiMwiC  in  IS43,  lb*  Coort  of  Prtrogalif 
the  lnt«r*<^)<>nt  in  gif«  wN^iritT  for  eott*,  on  the  |rrt<und  ufl^' 
taken  the  benefit  of  the  [naolveiil  Act  sine*  tfae  dcwib  of  ihr 
w  hoa*  atW-i^vtl  will  bt  ael  op  to  defeat  the  will  uodrr  whirti  so*  "^  *  j 
partiaa  dmi-wL 


COtlRT  OP   PUEBOCATIVE. 


381 


H'U  Trrm. 


FUBNBLL 

Stack- 

POOI.lt. 


The  objections  were   to  three   classes  of 

in(s:  first,  compared  copies  of  judgments  or 

of  French  courts  of  justice,  the  objections  to 

■re,  that  foreign  decrees  could  only  be  proved 

Dplifications.     Second,  notarial  acts  of  com- 

s»  copies  ot  which  were  tendered  as  evidence  :  (i<Tcr»iM<.ffo- 

A  it  was  objected,  that  the  originals  should  rllfdred'L'' 

duced  and  prored,  unless  it  appear  that  the  *"o"f"7„j, 

B  could  not  be  obtained;  that  if  copies  were  «<»  proporij 
K,  ~,         •'■■111     P"' '"  "'• 

m,  the  execution  of  the  origmals  should  be  drii.«b} 

1: 


and  that  the  person  attesting  the  copies  was  """*  '^*'P"' 


to  be  a  notary,  nor  was  his  seal  proved. 


MilhoDticated 
by  tbe  cTidenM 
of  kpcr«nn  who 

a  copy  of  a  power  of  attorney  :  to  which   it  cftmiwed  (ben 
}cctca»  that  it  was  not  shewn  why  the  ongi-  gianu. 

btOt  produced.  foroSn'^J 

Ihe  objections.— Z>r.  Stock.  «t.  ^uthcci- 

■^a. — Sir  Henri/  Meredith,  Bart.,  and  Dr.  ftit«i*tiooof 

r(n0W  J.  of  this  Court).  admlMible  In 

utMUtian  of 
CMRM.  .h-nour, 

proiea  th«  co- 

)b.  RaDCLIFF.  P'"'  ""I  ti* 

,_..,..       »«iiIn«vdnol 

!  question  here  arises  as  to  the  admissibility  in  i<e  gtrorM. 
ice  of  certain  French  documente:  firet,  four  Th«f»ctc7iii* 
of  judgments  or  decrees  of  the  courts  of  Paris.  P"?".  ""'*' 

•       o  tng  tveing  a  no. 

d,  four  notarial  acts  of  compromise,  alt  men-  ««■?»■?  to 
Lin  the  exception.      Ihird,  a  power  ot  attor-  cm^nti  of  ib* 
S.B  to  the  first,  before  we  go  into  the  evidence    °^™'n"wed 
port  each  copy,  we  must  advert  to  the  general  n^'.'w-n"!!' " 
ion«  made  to  the  admission  of  the  copies  of  *"»*"•'"•''■ 

,  11-  dewcpthaowhtt 

judgments.      It  is  a   general  objection    that  .vpcr.  sn  iho 
p  judgments  cannot  be  proved  by  proving  ex-  or".!ai"rnot 
d  copies  of  them,  but  only  by  exemplifications  ^','','^di'' 
seal  of  the  court  or  kingdom.     Counsel  sup- 
that  objection  merely  by  shewing  cases  where 
plifications  were  given  in  evidence^  or  where 
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t,  "that  an  examined  copy,  or  an  exemplification 
an<]er  the  seal  of  the  Court,  are  the  ordinar)'  and 
acknowledged  modea  of  proof."     In  Tarleton  v. 
ieton(a)t   and  in   the   case   of  Adamthtcaite  v. 
A),  the  proof  offered  of  an    Irish  judgment 
by  an  examined  copy,  which  would  have  been 
ived,  and  only  failed  from  the  carelessness  of  the 
itnesses  in  not  ascertaining  where  the  roll  came 
I ;  there  was  a  cross-examination  which  shewed 
■le  defect,  and  there  great  strictness  was  required, 
the  issue  was  joined  on  the  record  itself,  the  exist- 
of  which  was  specially  denied  by  a  plea  of  nui 
ti  record,  which  necessarily  concluded  to  the  con- 
try,  the  judgment  being  of  a  foreign  jurisdiction, 
gainst  these  there  Is  no  case,  which  it  lay  on  the 
;tansol  to  produce.     There  must  have  been  many 
Bpl  of  examined  copies  of  foreign  sentences,  though 
em  pi  i  Scat  ions  arc  more  common,  as  being  less  ex- 
tiuivc;  so  that  here  we  must  look  to  the  prhnd 
evidence  to  prove  the  several  examined  copies, 
no  contrary  proof  is  offered,  ond  with  this  view, 
cording  to  the  distinction  taken  in  an  anom/mous 
(Mtf(r),  that  the  judgments  arc  not  proved  as  the 
undntion  of  the  document,  but  as  evidence,  with 
ithcr  matters,  to  sustain  the  case  of  the  circumstances 
nd  acquiescence  relied  on. 
Next,  as  to  the  notarial  ads  of  compromise.  There  is 
general  objection  to  all ;  that  copies  are  not  to  be 
■eceireU,  nnd  that  the  originals  should  be  produced 
md  proved ;  and  that  to  admit  copies,  the  originals 
kould  have  been  applied  for  and  refused;   that  if 
topics  are  to  be  admitted,  llie  execution  of  the  origi- 
nals should  be  shewn ;  and  that  the  answer  of  Mermel 
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the  C4th  Article  doa  not  ut  that  Dnlong  b  i  ■§. 
tarr,  nor  b  his  teal  proTed.  Xow,  to  uuwcr  tbtt 
objcctiooa,  Iri  as  kc^  6nt,  the  nature  of  the  9bje» 
tions ;  wcood,  the  law  of  Francef  as  bcuring  oo  ^ 
case ;  third,  our  cnrnmon  law,  and  the  Uw  of  tha 
Court.  First,  what  are  chose  instnimeDtt  ?  Thej 
are  acknowledgments  before  a  Do(ar>-,  as  a  pnfafe 
officer,  and  bv  him  made  acts  and  pablic  aatheabr 
instruQicDts.  He  is  the  proper  and  only  penoo  a 
attest  them,  he  drew  them  up,  so  that  no  pmf 
is  necessary  to  prore  the  act  but  his  attertida% 
and  the  conBdence  the  law  places  in  such  an  o£a^ 
universally  acknowled^  and  creditrd  bv  the  Is*  if 
nations.  ITiey  arc  like  tlie  protests  of  ships,  or 
of  exchange,  which  the  general  law  intrusts  i  Bi 
to  make  always  at  the  request  of  parties,  and 
ever)'  notary  swears  in  all  cases  to  make  far 
and  without  fraud,  and  not  agaio&t  the  will  of 
party ;  he  is  the  witness.  ITie  law  of  France,  » 
the  duty  of  the  officer  not  to  part  with  the  ongi* 
nal,  and  the  force  of  his  copies,  or  erpeditioiu  k 
they  are  called,  is  deposed  to  by  Monsieur  Fraacii 
Murmet,  of  Paris(a).     This  law  is  not  said  ta 

(u)  Monsieur  MertoFl  depoted  ufoIkm:*'AeDot<fiaf  lelb«In*i' 
*■  (litf  kingdom  crFruice,utdiheun£caadpnaclier  of bwio^ibMi 
"  adiiptwi],atiylelier»ofatlorne]r,ftctio<'coiPptutttiw[,dwci»B»»BKi''f* 
"  or  nriiings,  lodged  orde|M«ted  iritb  »  oalarj  pohtie,  ire  Hmtfi*- 
*'  sctveA  and  k^t  (except  in  een^  special  caaei,  ndi  u  ■  df^ 
"  being  mafli*  wiUirach  pubUcnotarjferlbepurpoMaTftflWiitBpf'M' 
"  of  an;  pultlir.:  all«gatioa  or  UMrlioD,  wliere  flicfc  d^ed  ur  p^v  It  M 
"  uri  J<-r  tbe  »ei-uri(;  of  Uiv  D0U17,  n  being  mi  official  and  rr^rtdii 
"  (jQiceri  l|i«(J<r|>oMt,  iotucbi  n»e,isonl/ t>roteinponl},and4Ki^ 
"  returned  10  the  parties,  nor  permitted  to  Icavetbe  oimtr?,  W<4** 
"  aiiesied  and  compaied,  or  eipeditioos.  u*  iti^j  we  xcmei,  «M 
•*  cxpertilions  ar«,  in  French  law,  equiraleni  to  tbe  ort^iul  ■•* 
"and  winch  expediiiuni  ate  ^\tn  aadare  ihe  only  Mid*««»** 
**  can  be  prodacefL  out  of  the  liingdoin  of  France,  in  IivUaJ  «  '4 
»•  other  country." 
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to   be   proved  by  parol.      It  is  ob-       *"'!*, 


mttcn,  so  IS 
Kteti  that  Mermct  ig  only  a  French  student  at 
iw,  and  had  formerly,  in  France,  been  accredited 
gent  for  exceptions.  Neither  of  these  are  material, 
I  there  i«  DO  contradiction  of  his  version,  whicli, 
J  the  nay,  was  specially  alledgcd,  and  so  is,  prima 
bcw,  pood  law  from  a  student  of  those  laws,  whose 
ee  of  apent  directed  his  attention  more  to  it.  At- 
rneys  have  been  admitted  to  prove  foreign  law. 
Tlie  instruments  cannot  by  la\v  be  taken  out  of 
France,  and  are  to  remain  in  the  custody  of  the  pub- 
lic officer,  whose  copies,  or  expeditions,  attested,  are 
the  only  evidence  to  be  had,  and  they  are  proved  to 
Ittve  been  in  his  custody  when  the  copies  were  made. 
Even  by  our  common  law  full  credit  is  given  to 
fbreign  notaries  in  matters  within  their  province,  for 
the  snke  of  public  convenience,  as  to  the  proof  of 
n«tcrs  abroad,  from  whence  witnesses  could  not  be 
forced  to  come,  and  to  avoid  expense.  It  considers 
^  attestation  of  a  notary  as  equal  to  the  testimony 
flflwo  witnesses.  The  protest  of  a  foreign  bill  must 
bf  made  by  a  notary,  or  an  inhabitant  of  the  place 
where  there  Is  no  nolarj-  public  to  be  had,  in  the 
presence  of  two  witnesses :  and  in  an  anontjmotts 
csip(a),  Holt,  C.  J.,  ruled  that  the  protest,  attested 
by  the  notary,  proved  itself.  In  Hvicheon  v.Man- 
itington(h)  the  Chancellor  says,  that  a  notary  haa 
cndit  everywhere  by  the  law  of  nations;  the  Court 
fill,  therefore,  gl re  cre<lit  to  his  attestation:  but  a 
^rj  different  view  was  there  taken  of  the  magistrates 
before  whom  the  affidavit  was  sworn.  So  in  Gareei/ 
^  lUbitert{c)y   cited   in    argument   here   for  ano- 
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required  that  Im  Md  » 
be  pfored,  thou^  it  nu,  pcriMfi 
ly.|ffvv«dtltttbe  wu^natuj.    Tbe 
rr.X«4r  Saito«ii(a)  tbem  tk  1^ 
tkt  Fiilii  volarj  was  considered,  «ad  nn 
tiie  nature  of  his  offia:  « 
T.AHrWr(&).     If  that  be  thecal 
credit  is  to  be  girto  li 
m  this  Court,  acting  accordaf  b 
ibe  otQ  aad  tcghriartJul  Isir  ? — which  receira  aili 

frxjm  Docton*  Coanuoi  got 
What  ii  a  mKary  public,  and  whr  ■ 
i^rU'^B'^VBHKhe  ii  an  officer  who  atteita  pib- 
fidj  deeda  mA  writingf,  to  make  them  arailiblf  ii 
«lhcr  Mftins  7    Tbeie  u  aoocher  rerv  strong  cue  ■ 
dK  iBBinral  conns  the  case  of  H^abvnd  t.  fai 
Mtmn{<\  ta  which  the  copj  of  ao  ai^cmeot  r^ 
Vred  in  UoUand,  and  attested  hj  a  uotary  tlicnv 
receiTed  \  and  there  no  proof  of  the  Dutch  Uw 
required.     Bj  tbe  etvil  and  erdcattitieal  lam 
notary  ooates  nearest  to  a  judge:  be  ta  so 
Judex  ckarfUariuit  aiid  cannot   attest    anTthing 
■hicfa  he  is  not  requested  to  make  an  act,  whtrti  iia 
poUic  and  aathontic  inMrument,  and  i&  hound  to  Imp 
in  his  possession  the  originaJ  acts,  styled  prDtonk. 

The  only  remainiiig  objection  is,  that  Dukag  ii 
not  sworn  by  Mermet,  iu  answer  to  the  64th  Aitt- 
cle,  to  be  a  notary,  which  is  to  be  ofaserred  oo  aAff 
tbe  judgments  shall  hare  been  disposed  of. 

As  to  the  judgments,  that  of  the  13th  March,  \^ 
of  the  Court  of  Fir^-t  Instance,  is  proved  by  Merwt 
to  tlie  43rd  Article,  and  endorsed  :  he  savs,  ^  Hcaff- 


ta)  1  Mad.  227. 
ic)  8  Hod.  3X1. 


(t)  I  Taant  I-M. 
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fully  compared  it  with  the  original  thereof,  now  in 
Paris,  and  found  the  same  to  be  a  true  copy  there- 
of; it  is  also  attested  by  the  proper  officer."     To 
this  particularly  it  is  objected  that  it  does  not  ex- 
pressly say  where  particularly  the  record  was  in  Paris, 
wid  certainly,  in  precision*  it  should  have  done  so ; 

I  but  the  article  alledges  a  suit  and  judgment  in  the 
Court  of  First  lustiince,  and  Mcrmet  says  he  knew 
ef  the  suit  there  in  the  Court  of  First  Instance,  and 
that  the  attested  copy  of  the  judj^ent  there  is  in 
this  exhibit,  and  says  it  is  a  true  copy  of  the  origi- 
Dil,  not  its  original.  It  seems  sufficiently  certain 
where  the  reirord  is  not  directly  denied,  and  is  only 
inducement  to  other  matters  of  defence :  id  certum 
ed  tptod  certum  Tcddi  potest ;  so  this  judgment  must 
Iw  idmitted  in  evidence.     The  judgment  of  the  16th 

PMay,  1^29,  is  proved  by  Mermct,  who  states  he 
OTnpared  it  %vith  the  original  of  record  in  the  Court 
of  t1rst  Instance,  and  ascertained  it  to  be  correct : 
Roberts  also  was  present  at  the  hearing  and  judg- 
I  nfnt  of  the  lOth  May,  182d.  This  judgment  mast 
~*     ibo  be  admitted.     As  to  the  third  judgment  of  the 

PUar  Royal,  on  the  4th  December,  1827,  Mcrmet 
■^  it  is  an  authentic  copy,  or  expedition,  of  the 
original  judgment,  referred  to  by  the  77th  Article, 
•nii  attested  by  the  proper  officer  to  do  so  as  being 
H  neb,  whose  signature  he  knows  well,  but  he  did  not 
"    Nnpsre  it,  so  it  is  but  an  office  copy,  and  must  be 

Injected.  As  to  the  copy  of  the  judgment  of  the 
•ItH  June,  1825,  between  the  heir  and  legatees  of 
*lie  Count,  Mermet  carefully  compared  and  endorsed 
*!«  copy,  or  expedition,  of  this  judgment,  of  record 
^  the  archives  of  the  Court  of  First  instance,  wlierc 
^f  judgment  was  pronounced,  and  found  it  to  be 
grrect  ;— carefully   compared  it  with  the   original 
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\n  toc  proper  oficcr* 
A  be 
«f  Ae  jmlgwi.  in  of  ti» 
tkai  the  ut 

rortttMUn^iob 

in  ibe  repatf^  ttf  dwCMi ; 

Wthrdoniiot  «ay  lkefouo(lili| 
artne;  n  tkis  aiut  be  n7Riei{ 

Of  COBIpnMBMri  ttMJi 

rf D«l— g;  tbeoopiessre 
witk  thetr  respective < 

M  be  eonrct,  and  sre  aU  lUaMl 
bir  me  proper  officer. 

it  Awild  bcprored  DuIoi^w»i»- 
■1  th—iW  be  prored.    I  hare  iln4, 
•■iacr  the  last  obserration  abootl 
r,  in  an  J  case^  is  required  to  be  | 

I  to  be  found  in 
uilifwiliK  of  the  person 
were  pradaoed  tmder  sesl  of  i 
if  sacb  praof  were  accenaiy ,  there  a  < 
hereof  in  the  cue,  for  the  third  page  of  I 
act,  to  which  Furnell  was  a  partT»  ai>d/ 
■i  prored  bv  Mermet  as  being  the  minutes  of  i 
miat,  ilwwj  Duloog  to  be  a  notary.     There  ut  < 
o^er  pMMgMt  from  which  it  appears,  that  KMDe< 
^  acts  of  eoMprcMnise  were  before  Dulon^  so 
capses  must  be  received  in  erideace. 

The  only  remaining  docuroent  to  be  oonsidcreJ  > 
^  attested  copr  of  the  power  of  attorney  to  CoAt, 
dated  the  1 5th  April,  1825,  Mcrmrt  to  the  tiltf 
article  states*  that  he  compared  it  with  the  oTi^ml  i 
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■cnch  carefully,  and  found  the  copy  correct.  It  is 
jected  he  does  not  say  where  the  original  is  or  was 
posited,  or  vihere  he  read  tt ;  nor  docs  he  say  it  was 
l^ed  with  a  notary,  so  as  to  bring  it  under  tlie 
rcuch  law,  proved  hy  Mermet.  The  answer  given 
Lcouiusel  is,  that  it  has  ou  it  a  certificate  of  Mons. 
Uoiig,  one  uf  the  royal  notaries,  whose  seal  is 
bed,  pursuant  to  an  act  (>assed  by  him,  and  lodged 
|A  liiiii  as  a  minute;  and  in  the  French  copy  there 
a  marginal  note  signed  Mermet,  that  he  compared 
with  tlie  original  in  M.  Dulong's  office;  but  these 
Bttvrs  are  not  sworn  to,  and  it  would  be  too  much 

take  such  a  marginal  note  as  true,  and  to  search  on 
e  document  itself,  which  cannot  be  read  tJU  it  be 
Ten  in  evidence,  for  matters  inside  to  make  it  cvi- 
ace;  this  must,  therefore,  be  rejected. 

[The  Court  subsequently  delivered  its  final  judg- 
t  on  the  evidence  in  support  of  the  exception  ; 
ed  the  exception,  and  dismissed  the  suit.    From 
judgment  an  appeal  was  interposed^  but  was  not 
led.] 
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flnBogca  to  on 

Bffv*  JsK^h  W ooo|  coBBncmi] 

Dablia;  I 

Tbere  wss  no  whaca 

•■  tbe  cridciiee^  whidi  is  hXt\ 

and  public 

!*»  high  chixBcter,  and  t^ 

SMB  bf  Ae  kHtbiBd  of  an  intentioa  of  4^ 

wuitil  br  hot  to  b«n  been  tntemipted  ia  tfa 

0«  tbe  e^er  bnd  it  wh  contende 

removed  tl 

&i«Br  of  Oe  —iie|,ii.  and  ihakji 

was  DOC  proTed.  ^ 

For  the  aaiTiicc  Dr,  Siack  and  Dr,  Ke 

«-^    (now  J.  of  tbe  Iheiugaiire). 

^  CminSir  Uemry  Meniglk,  Bart. 

JflMniEXT. 

Dr.  Radcuff. 
SoTMyH         ^^  ^  '  ^'^  f*^  rcsticotion  of  conjugal  rigl 

Mtl  M.  AMfk  ka  «ntfirf  IWcdctaraiiM. 

O^wriiith  |iiiiniii»>p-wMlMW«riUimMWft«<tolttor«tt«y« 
Omm,  hawnr.  M  Ml  nljr  M  tbiM  m  *tMim«,  tfeoach  «M  wifM  M. 
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»nlelia  MaxweII»  otherwise  Bryan,  against  Albert 
reJcrick  Maxwell.    O*' course  to  found  the  suit  she 
lust  shew  herself  to  be  his  lawful  wife,  which  the 
ipugnant  denies  her  to  be  ;  that  is  the  only  fact  con- 
►vcrtcd  here,  for  his  desertion  of  her  is  clear.    Her 
i\  pleads  a  marriage  between  them,  had  and  celc- 
outhe  5th  of  May,  182(>»  in  a  house  at  Mount- 
leasant,  near  Ranelagh,  by  the  Rev.  Joseph  Wood, 
^nsed ;  that  the  parties  and  minister  were  of  the 
ililt»hed  Church  ;  that  it  was  secret  and  irregular, 
in  a  church,  &c. ;  and  that  no  one  was  present  but 
parties  and  minister.     There  is  no  question  that 
parties  were  then  free  and  able  to  contract,  and 
lal  the  Ilcv.  Joseph  Wood,  who  had  many  years  be- 
fore been  curate  of  Balltnasloe,  wasqualified  to  mairy 
Hmn  ;  but  the  question,  and  the  sole  question,  is,  did 
the  marriage  take  place  at  all  ? 

There  being  no  statutable  requisites  in  Ireland  to 

Talidntc  marriages  of  adult  persons,  the  secrecy  and 

irregularity  cannot  impeach  it,  though  the  priest  or 

pMTties  might  have  been  canonteally  censured  for  the 

irregularity,  and  all  that  is  necessary  in  Ireland  to  a 

■■lid  marriage  is  a  contract  by  words  of  the  present 

BDse  between  parties  able  to  contract,  with  the  inter- 

■ntion  of  a  priest  in  orders ;  every  presumption  being, 

generally  speaking,  to  be  made  for  the  marriage  of 

;nons  cohabiting  as  man  and  wife,  and  professing 

fflves  to  be  8o(a).     There  is  no  question  that, 


183?. 
Jtfich.  TVtTn. 

Maxwbll 

V. 

Maxwelu 


['{■)  All  toarriagps  (o  be  celebrated  in  Ireland  after  the  ^Ist  Mttrclv 

S,  ia  aof  {ilsM  olbcr  than  iboae  tpecificd  in  the  7  &S  Vicl.  c,  81, 

}.  will,  bjr  that  Act.  be  duII  sod  void,  except  they  b«  sucli  mnr- 

I  xn^j  be  now  lawfully  celebrated  by  b  Roman  Catholie  priest, 

■cfa  are  naaifcctud  by,  and  usuepted  from,  lite  provi«ioD8  thereof. 

19  G«v.  U.  c-  13  ;^In&li).  all  marriagCB  whU-h  >hal)  be  ccleliraled 

'  t  RoiDU  C«lholic  prieM  betwMn  a  Roman  Calliolic  and  any  pL-r. 

I  wbo  batb  been,  or  bath  professed  bim  or  licnelf  to  be,  a  Pro(ei(ant, 

V  2 


■  wim/1%  inUhMiiiix^aNpiT 

/.'hNVftr.  hmUtr  rrlitein  ^nnr  >^ 
C^ikalks  MUtoK«ttU»  tlMl9G«La'-4 
H  hwiUtiii.  to  akf  phee  ukd  at  ny  boor,  Uw  icatiittidMif  7f 
yitt-Ml  apflynf  ibMMP  i  bat  laefa  maniifc*  eiaaM.  k« 
fcj  ifci  iigi^iM  w  ■wiiCan!  ir|,i<lir  iinrtri  Il»!  11  r1 
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mmsUntiatly,  and  strict  proof  is  not  to  he  expected  in 
k  country  where  marriage  registries  arc  generally 
disregarded,  and  the  law  is  so  loose ;  and  greater  allow-  M*xw«Lt 
tncc  is  to  be  made  in  t]ie  proof  of  a  marriage  shewn 
lo  be  purposely  and  necessarily  clandestine  and  secret. 
In  the  present  casp^  if  a  marriage  took  place,  the  whole 
nridence,  from  the  Iwginning  to  the  end,  demonstrates 
tliat  it  must  have  been  intended  so  to  effect  it  as  to 
keep  it  undivulged,  so  as  not  to  reach  the  ears  of  Mr. 
Maxwell  the  elder,  who,  it  was  known,  would  not  have 
oonsented  to  the  marriage  of  his  only  son  with  any 
bdy  devoid  of  foi-tune.  It  is  also  a  circumstance 
',  creating  the  impossibility  of  direct  proof,  that  the 
Joseph  Wood  died  suddenly,  before  the  corn- 
cement  of  the  suit,  and  that  being  what  is  styled, 
couple-beggar,  his  certificate,  or  entry  of  the  mar* 
in  his  hook,  is  not  legal  evidence.  Willi  these 
reliminary  observations,  I  am  to  approach  this  extra- 
ndinar}'  case,  and  if  in  the  performance  of  the  pain- 
duty  which  has  been  cast  upon  me,  I  commit  an 
-,  I  have  the  satisfaction  of  knowing  that  there  is 
luperior  tribunal  by  which  my  error  will  be  cor- 
ded. 

It  appears  that  theacquaintance  between  the  litigant 
iriies  began  at  the  house  of  Mr.  and  Mrs,  Birch,  in 
street  near  one  of  the  Inns  of  Court*  in  London^ 
wiy  io  1S2-I ;  the  impugnant  beitig  designed  for  the 
^r.  and  being  entered  at  Gray's  Inn,  had,  through 
r  recommendation  of  a  friend,  a  correspondent  of 
I  fiuher,  on  his  going  to  London,  been  placed  there 
bosrd  and  lodge.  Miss  Bryan,  thepromovent,  who 
M>mc  connexion  of  Mrs.  Birch,  was  there  on  a 
ml ;  the  was  highly  accomplished,  having  been,  when 
infant,  probably  from  the  loss  or  misfortune  of  her 
ents,  placed  under  the  care  of  Miss  Pincnt,  who 
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^  ntemirt  aitd  fnhionable  school  in 

of  joong  ladies.  About  thrige* 
pboed  out  as  a  teadier  in  a  siaihr 
De  aftenrardsa  resident  goreneat 
Ac  the  Birchi'  sbe 
It  opportuDities  of  i 
wmi  there  it  appem  b^  the  promovent's  pcnoad  i 
wmet,  ifait  ■  flcxnal  intercourse  commenced 
ihtM  m  April,  1^24.  They  were  both  verr 
«be  beia^  tbe  elder  br  a  vnr  or  two.  In  admit 
tfcit  iattic— fM  to  hare  taken  place,  she  stales ' 
it  Ad  Bat  take  place  ontQ  after  a  long  and  ui 
«■  Uspart,  and  his  solemn  promise  tal 
her  hiJimd,  which  »he  considered  perfe 
m  ikt  tight  of  heaven.  That  is  a  nutlcrl 
I  ooaaderatkm  in  weighing  the  evidence  of  I 
■urriagev  *nd  the  probability  of  it> 
tian;  far  if  saeh  intercourse  was  casual,  and 
yieUUi^  of  a  wanton,  it  was  less  likely  to  be  fa 
by  a  nurri^e  than  if  it  took  place  on  a 
*'"-^"g  b}'  the  law  of  nature,  and  solcmnlr  nudei 
future  permanent  cohabitation  ;  and  1  take  chat ; 
of  her  answer,  which  impugnant  has  read,  to  be  i 
dence ;  for  she  was  called  on  to  answer  whether 
first  intercourse  wa^i  not  iUicii,  on  a  charge  tlut 
was  his  seducer,  to  entrap  him  into  a  marriage  mm 
interested  motires,  and  it  is  quite  relevant  for  ha* 
state  in  her  answer  as  to  such  intercourse  that  it  ptf- 
took  of  the  nature  of  marriage,  though  it  oMdid 
priest's  intervention  to  make  it  legal ;  and  I  do 
take  it  to  be  the  introduction  of  new  and  indej 
matter.  The  swearing  as  to  that  \&  corroborated 
her  situation,  manners,  and  previous  conduct  and  i 
racter,  for  she  has  tlie  higliest  character  given  her 
conduct  and  behaviour  from  the  ladies  who  ban* 
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amincd,  nnd  at  whose  houses  she  visited ;  her  ac-  j^®39. 
itnplishments  and  innnncrs  were  such,  independent  -._  \  _ . 
any  persona!  beauty,  as  might  have  inspired  a  se-  M*»wp.ll 
ious  and  Inciting  attachment,  and  there  was  no  great  Maxwell. 
fTcrenec  in  their  rank  and  situation  in  life,  at  least 
one  sufficient  to  make  their  marriage  improbable,  or 
irow  discredit  on  the  assertion  that  lie  first  courted 
r  in  an  honourable  way ;  but,  on  the  contrary,  Mrs. 
irch  seemed  to  apprehend  but  oneimpediment  to  their 
ion — her  want  of  fortune,  Mrs.  Birch's  testimony 
tbat  having  remarked  how  assiduous  the  impugriatit 
i  in  his  attentions  to  Miss  Bryan,  she  cautioned  him 
aiost  forming  any  attachmeut  to,  or  inducing  her  to 
any  for  him,  as  she  had  no  fortune,  and  that  she, 
Ira.  Birch,  supposed  his  father  would  not  approve  of 
marrying  without  one,  and  that  she  hoped  he  did 
Dt  intend  anything  dishonourable ;  his  reply  was, 
at  he  meant  to  act  honourably,  from  which  Mre. 
irch  then  concluded  his  courtship  was  in  the  way  of 
arriage.  Mrs.  Street  is  still  stronger;  she  is  the 
ife  of  a  gentleman  in  Britain-street,  with  whose 
lighter,  since  dead,  the  promovent  was  a  school-fel- 
this  lady  became  intimate  with  impuguant,  in 
KMfquence  of  his  assiduous  attentions  to  her  friend* 
promorent,  who  iLsed  to  be  on  visits  at  her  hous^ 
bd  he  used  to  walk  with  promovent  and  Miss  Street; 
being  anxious  to  know  what  was  the  nature  of  such 
intentions,  she  mentioned  to  liim  she  supposed  he 
paying  his  addresses  to  Miss  Bryan,  and  she 
ished  to  know  whether  his  intentions  were  honour- 
>Ies  he  replied:  "that  they  were  so,  but  that  he 
could  not  then  marry  her,  as  he  was  studying 
in  London  as  a  barrister,"  and  Mrs.  Street  natu- 
lly  concluded  he  was  addressing  her  in  the  way 
f  marriage ;  if  she  had  not,  she  would  not,  of  course, 
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antici|>ation  of  the  rights  of  property  the  marriage 
would  have  soon  bestowed  upou  him ;  and  I  am  willing 
Ritp{)osc  that  was  the  tiglit  in  which  lie  viewed  the 
He  came  to  Ireland  in  the  autumn  of  1825,  and 
January,  1826,  was  called  to  the  bar.  The  corrcs- 
}Ddeucc  between  them  in  that  Interval,  and  during 
previous  absence  in  Ireland*  does  not  appear  ;  her 
i\  atates,  he  destroyed  them  when  she  lay  iu,  but 
lere  U  no  evidence  of  that ;  it  would  appear  as  if  he 
preserved  her  letters  to  him,  by  his  producing  that 
of  her's  in  1825.  Her  lettei-s  might  shew  her 
>^ves  for  coming  over,  as  she  did,  in  April,  182G; 
iwcver,  there  seems  to  be  no  doubt  she  came  with 
le  expectation  of  having  the  promise  of  marriage 
fulfilled,  and  it  also  appears,  tliat  he  was  prepared  fur 
;r  arrival,  and  iu  person  engaged  the  lodgings  for 
»r  in  Mre.  Butemun's  house,  iu  Peter's-row,  so  that 
must  have  invited  her  over.  His  case  is,  that  her 
bbjpct  all  along  was  to  have  a  marriage  ;  it  is  his  alle- 
gation on  paper,  imd  at  the  bar,  strengthened  still 
more  by  h'\n  personal  answer,  which  I  have  used  the 
privilege  of  inspecting ;  and  it  is  not  easy  to  suppose, 
ihc  would  have  left  her  profitable  occupation  in  Lon- 
don, where  her  talents  insured  her  a  support,  and  the 
protection  of  her  respectable  and  anxious  friends 
Pnerely  to  live  in  Dublin,  iu  a  strange  country,  as  his 
kept  mistress  Being  lodged  in  Peter's-row,  in  April, 
1826,  it  appears  he  visited  her  there ;  but  there  is  no 
eridpnre  that  any  sexual  intercourse  took  place  bc- 
jlore  May,  182(i ;  if  there  beanything  in  Mrs.  Bate- 
I's  testimony,  to  whom  tlic  room-doors  were  always 
1,  there  did  not. 
In  the  passage  of  the  promovent*s  personal  answer, 
by  impugnant,  and  which  he  could  not  avoid 
ting,  vhc  swears  positively  that  he  engaged  Wood 
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to  meet  them  near  Portobello  on  the  5th  May,  ld26i 
that  they  three  \valke(l  Into  a  house  at  Mount  Pto- 
Rant,  in  the  afternoon,  where  Wood  perfonotd  dv 
wliolc  ceremony  from  the  beginning  to  the  end,  mi 
made  them  man  and  wife  ;  and  it  is  contended  ■!  dt 
bar,  that  impugnant  having  read  it  makes  it  ercdcaet 
for  her.     On  the  other  side  ft  is  said  not  to  brM^ 
being  the  intrnilnction  of  a  new  and    indepesdaC 
fact,  not  relevant  to,  or  explanatory-  of  the  nuUtirM 
which  the  articles  required  the  answer,  and  thititii 
not  like  the  explanatory  answer  1  before  allad' 
On  this  subject  the  principle  is  reco^ixed  in  OUur 
V.  Heafficofe(n),  that  persona!  answers  arc  not  otem- 
sarily  coti6ued  to  a  mere  affirmation  or  denlaiM  ' 
may  go  into  all  matters,  not  more  than  sufiicietit,ii 
fair  construction,  to  place  the  transaction  as  to  wUdl 
the  answer  is  required  in  its  true  light:  if  it  gw 
beyond  that,  it  may  be  excepted  to  for  redundioc^ 
and  the  new  irrelevant  and  redundant  matter  tnat 
expunged  by  the  Court.   More  indulgence  is  illo 
in  such  cases  than  in  the  case  of  a  witnesi  extn-«t)> 
culatcly  deposing ;  for  though  tlie  personal 
if  read,  makes  the  answerer  as   a  witness  tfait 
entirely  and  merely  at  the  choice  of  the  o 
party,  who  is  not  to  make  the  answer  evidence 
he  pleases;  whereas  the  testimony  of  a  witnw 
capable  of  afiectiiig  the  party  against  his  will,  m 
opponent  may  read  it.     In  the  ease  cited.  Sir  i< 
Nichi)!  held  the  redundancy  not  a  vicious  one, 
he  overruled  the  exception.     Kow,  in  this  ct»e, 
only  way  in  which  it  strikes  me  this  matter  couU 
argued  not  to  be  viciously  redundant  is  this,  tkil 
the  contract  of  1824  could  be  fairly  introduced, 
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ibsequeDt  solemnization  of  it  may  be  argued  to  be 

itro<luceable  to  shew  that  the  contract  of  1821  was 

lij^htly  made  or  trusted,  hftving  been  afterwards 

tliilled  ;  but,  I  think,  that  would  be  too  fine  reason- 

f.  Tlic  question  is,  whether  the  Court  can  now  reject 

passage  as  evidence,  it  not  having  been  excepted 

at  the  time ;  and,  no  doubts  the  strictly  proper 

ill  such  cases  is  to  except,  as  was  done  in 

V.  Heatkcote ;  but  that  has  not  been  done  at 

itlier  side,  though  one  answer  seems,  to  most  of  the 

irticles,  as  unfairly  redundant  as  the  other.     If  this 

lurse  liad  been  adopted,  the  answer  would  have  been 

Mrectcd  and  the  case  better  understood.     The  ob- 

tions  to  those  passages  cannot  now  be  put  on  the 

)rd,  they  being  read;  but  an  exception   should 

ire  put  them  on,  instead  of  leaving  the  party  on 

*al,  if  I  decree  against  him,  to  impeach  that  de- 

ai  unsupported  by  the  rest  of  the  evidence  in 

cause.     I  am  not,  however,  disposed  to  rely  on  it 

evidence  of  the  fact  of  marriage,  and  merely  exer- 

Diy  privilege  of  looking  to  the  personal  answers 

both,  tu  see  the  points  of  difference  between  them, 

Eith  a  view  to  tlie  decision  of  the  fact,  as  was  done 

■o  Da/rynipie  v.  i!)u/ri/m/j/e(«),  and  Suliiran  v.Sul- 

iipan{b)f  by  Lord  Stowcll,  cases  both  uffinncd  on 

^ipcal. 

A»  to  the  transaction  of  the  Sth  May,  1826,  both 
agree  in  the  truth  of  the  allegation  that  Wood  was 
engaged  to  celebrate,  met,  and  was  alone  witli  the 
Ivo  in  a  house  in  Mount- Pleasant  in  the  afternoon 
of  that  day;  that  he  was  paid,  and  that  the  parties 
wilked  away  separately  from  the  house.  They  dif- 
fer here:  she  !«)'s,  Wood  read  the  whole  ceremony; 
W  lays   though  Wood  took   out  his   Prayer-book 

LiUfg.  C  K.  127.^^^      (£)  3  Higg.  C.  R.  iSa, 
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1B32.  to  celebrate,  be  was  intcmipted  by  the  cntiy  of  pw- 
XKh.Trrm.  ^^^  comiiig  to  sce  the  house,  which  nw  to  beH 
and,  besides,  was  too  much  intoxicated  to  know  «hrt 
he  was  about,  aud  performed  uo  part  of  it :  Vie 
they  are  at  issue.  It  is  observable  that  the  pnMM 
vent  set  up  this  marriage  in  Wood's  life-lime, 
died  unexpectedly  in  July,  18*29.  for  Mr.  Man 
the  elder,  states,  that  having  heard  that  she 
and  alledgcd  a  certiticate  would  be  Iiad,  made 
Wood,  Mr.  Watson,  a  friend  of  his,  went  to  Vtc 
who  told  him  to  call  next  day,  and  he  would  lo 
mean  time  look  into  his  booths  i^nd  the  next 
he  found  Wood  had  died  ;  and  Mr.  Maxwell 
Wood  might  have  told  Watson  as  is  stated  in 
12th  InterTogalory(o),  but  Wood  having  died, 
ncss  discharged  his  mind  of  the  subject  alt 
Is  that  likely  in  so  momentous  a  concern  ?  H 
objected  that  the  promovcnt  did  not  issue  the 
tion  during  Wood's  Hfc-time  ;  the  answer  », 
the  impugnant  did  not  thoroughly  break  with 
till  afterwards,  as  will  appear.  If  it  be  true  ti 
Wood  was  paid  for  attending  at  Mount-Plnsn^] 
that  would  he  strong  to  shew  he  had  done  sotiKthii 
entitling  him  to  payment ;  and  if  it  be  true,  is  ii 
pugnant  suggests,  that  the  promovcnt  advanced  tht 
payment,  it  would  be  strong  to  shew  that  she  ni 
pleased  anil  satisfied  with  what  he  did  ;  and  if  Woodj 
bad  sense  enough  to  bring  and  draw  out  his  boAi 


(a)  The  ]2tli  Ut(«rrognti:irjr  inquired  HbetJier  WmmI  was  soti 
poned  lo  bate  replied  on  lliat  ovcasioa  :  "  I  niU  go  into  aaj  nsl 
"  Kngland  or  Ireland  to  swc&r  ihat  I  Ufifulijr  married  lbri>.  imIi 
."  DO  ludi  circunisiaace  u  an  iuiem^iion  occbtts^  bw  weie  tht| 
*'  i\n  diMa'imei  unul  Ui<  wbul«  of  ibe  oervnooj  bad  beta 
"  goue  cltruugti.  I  am  vety  eincl,  and  read  further  than  u  iWi 
"  cfaorchei,  and  u  I  am  frequeDlly  cmUed  upon  lo  vitnes  the  i 
"  niAket  me  luorr  |)flriiciilar." 


aftenrards  walk  from  Mount-Pleasant  to  the 
nrtnarket,  he  could  not  have  been  in  so  dc- 
tble  a  state  of  intoxication,  whicli  is  sworn  not 
ccord  with  his  general  habiUt.  If  it  once  be 
ed  that  the  three  were  privately  in  a  room  to- 
er,  it  is  not  to  be  conceived  she  would  have  gone 
e  contented  without  the  cuiemuny,  and  have 
lined  so  when  she  soon  afterwards  found  hei'&elf 
nant  of  the  son  born  the  1st  March,  1^27. 
,  child  was,  as  mentioned,  bom  on  the  1st  March, 
Jf  and  we  have  no  particular  transactions  to  mark 

roterval  between  that  and  May,  ]827i  during 
th  time  she  was  living  in  lodgings  as  a  married 
lan,  under  the  assumed  name  of  Maunsell.  A 
pmstaoce  then  occurred  which  is  a  strong  com- 
tary  on  the  transaction  of  the  5th  May,  1826| 
li,  if  no  marriage  was  had,  is  quite  unaccount- 
b  namely,  his  making  a  communication  to  his 
er,  who  knew  nothing  of  the  connexion,  that  he 

married  to  her,  and  where  she  resided,  for  he 
eared  to  be  all  along,  from  the  very  first,  in  feur 
lis  father's  disapprobation  of  his  marriage  with  a 
Km  of  no  fortune ;  and  is  it  likely  he  would  in- 
I  a  tale  which  was  to  bring  his  father's  censure 
jO  htm,  and,  for  aught  he  knew,  a  disherison,  and 
fle  be  so  long  had  not  the  courage  to  disclose? 
ii  said  she  coerced  him  to  this  disclosure,  but  there 
10  evidence  of  that,  ami  the  disclosure  is  by  letter 
|D  where  she  was  not.  That  letter  docs  not  ap- 
It;  it  might  throw  a  light  on  this  mysterious  case. 
I  receipt  of  that  letter  the  father  went  to  search 
I  her,  and  found  her  secluded,  in  May,  1827>  He 
I  pleased  with  her,  and  repeated  his  visits,  and 
)ught  his  daughter  to  sec  her ;  and  the  result  was, 
It  tdcT  time  to  inquire  and  deliberate,  he,  id  Au- 


KOIX  TH> 

Ae  eluM  bone  tab 
I    dHigbCrr-iii'Uw  lal 
^s  f  ■■riltiiifc  tkift  Jid  tk 
e  nwxantiide.  tf 
readily  fuTe  rxraKd 
of  bis  father's  booar,  bf 
bis  professioo  hrtta  ■ 
in  such  in  a- — r 
wHh  that,  but  \ 
he  calb  it,  opeoljr  u 
them  to  a  i^" 
frieads,— to  Mr  and  Um 
Wb«eter.  Mr.  CreighMi 
Mr  Creightoa 
vi  ifeiiaut's  adaMml 
m  Ae  beginning  of  October,  1' 
tibft  bis  litbtr  mm  mt  nach  pleMed  at  tint 
it,  K  he  4U  wtA  gtt  Bach  wooey  with  her,  bat 

settled  he  would  start  ia 
lir.  Oc^ton  further  sajrv  tbtf 
the  latter  end  ef  1897*  on  bis  congratnlating 
fiwber  on  bis  son's  eianriage,  the  father  said  be 
■■de  a  feol  of  himself,  and  nii^fat  hare  done 
ter;  bat  that  »be  was  amiable  and  accompltsbrd,  af 
as  it  waft  done  tber  mnst  make  the  best  of  ic  M 
that  time  it  bad  not  been  found  she  was,  wluit  tbe 
aDegstioD  describes  her,  troublesome,  &c.  So  firil 
appeared  settled,  and  it  would  be  reasonable  to  o» 
dude  that  the  father  and  the  son  must  have  had  mmif 
conrersatious  about  the  match,  and  that  he  mnli; 
hare  made  inquiry  into  a  matter  which  inrol' 
question  of  succession  to  his  estates.  During 
time  the  promorent  lircjd  in  York-street,  letcen  wril' 
ten  from  the  country  to  her  shew  that  no  setll) 
was  made  of  an  allowance  on   impugnaut  or 
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BO  that  his  disclosure  was  not  the  procurer  of  „  \^^^- 

.  ,  -  ■  T.       ■^'•cA.  Term. 

iniary  advautu^es,  and  was  quite  gratuitous,  iiut 


ime  time  afterwards,  iis  early  as  February,  I82y, 
■pears  that  the  impugnant  tohl  his  father  the 
lan  he  had  for  above  one  year  and  a-hal  f  passed 
htm  as  his  wife  was  not  really  sOt  and  that  his 
lild  was  a  bastard  :  the  reason  assigned  is,  that  she 
•came  troublesome  and  disagreeable  to  the  family ; 
le  father  sap  she  and  his  daughter  disagreed ;  but 
lere  is  faith  to  be  placed  in  one  Hne  of  his  subsc* 
It  letter,  she  gave  him,  the  sou,  no  offence  or 
to  disown  her.  That  the  father  should  believe 
I  first  disclosure  of  the  marriage  without  good  rea- 
might  excite  surprise,  as  it  contravened  all  his 
imud  prejudices ;  but  it  docs  not  so,  that  he  should 
ive  an  assertion  which,  if  true,  would  enable  his 
to  do  better.  "  Quod  cotumusy facile  credimiis" 
>rdinglr  he  called  her  into  a  private  room,  and 
tudtlenly  charged  Iter  with  not  being  the  wife  of  his 
liaii^  and  that  she  must  leave  his  house  and  return  to 
Bngland  with  her  chihl.  A  person  of  greater  ud- 
itanding,  more  especially  a  stranger  to  the  lavrs 
|Ciuttoms  of  this  country,  and  brought  up  in 
lere  any  mamage  not  in  a  church  was  ille- 
might,  unsupported,  at  such  a  charge  from 
an  authority,  have  trembled  for  the  validity  of 
marriage,  and  dropped  some  expressions  which  lie 
led  into  an  admission  by  her  of  an  imposture. 
:;h  would  appear  on  his  direct  cxaniinatiuu;  but 
answer  to  the  9th  interrogatory ;  to  that  inter- 
)ry  he  says,  he  will  not  take  on  himself  to  swear 
litively  that  she  at  any  time  admitted  to  him,  in 
itcrms,  so  as  not  to  be  misunderstood,  that  she 
his  son's  wife  ;  but  he  says,  that  he  having 
her  of  not  being  so,  and  of  having  deceived 
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«  l^^™       l^Wi  slic  merelv  replied :  *'  I  am  not  to  bltme ;  i 

Utrh.  Term.   „.      .  '  _     ,      „  ,  ,       . 

■ ^ — ^  Sir,  It  was  not  my  fault ;     and  not  banng 

^Iaxwell    gi^^j  y,^  „-,f^^  [jp  considered  she  admitted  the 

t'. 
MixwBw-    she  did  not  say,  "Yes,  Sir,  we  were  married; 

only  words  she  used  were  as  above.     I  therefore 

no  stress  on  that  inten'iew^  and  such  an  adi 

not  consistent  with  her  subsequent  conduct  or 

She  sailed  for  England  with  her  infant  in  abool 

days  after  that  interview.     If  the  father  had  do^ 

spite  of  his  wish  to  believe  the  last  story,  some 

givings  of  a  scintilla  of  a  cereiuouy,  bis  allomog 

by  express  leave  to  dine  at  table,  and  cohabit  jaftl 

before,  is  quite  unaccountable,  and  that  in  the 

with  his  daughter.     It  is  said,  indeed,  it  was  to** 

*  her  down  easy,"  but  that  answer  is  unsatisfactory^ 

On  the  11th  February,  1829,  preparatory  to 

promovent's  departure,  some  extraordinary  docu' 

were  drawn  ;   first,  a  letter  from  her  to  im 

callingon  him  to  make  her  his  lawful  wife.acconliag 

the  laws  of  God  and  our  country ;  second,  a  p 

in  answer,  to  do  so  within  six  months  ;  third,  a 

of  recommendation  of  her  to  Miss  Finent,  calliog 

his  wife,  and  saying,  he  would  repay,  with  gntii 

any  attention  shewn  her.     The  two  first  are 

the  composition  of  the  same  person,  and  similar  io  lif 

style  of  date.  If  not  concerted,  why  should  she  »m«ft 

in  the  same  house,  and  with  free  access,  a  letterM 

him  ?     The  object  of  these  was  either  to  countrm* 

the  designs  of  some  one  compelling  him  to  desert  ^ 

wife  against  his  will,  or  they  were  the  fraudulent  J 

artful  contrivances  of  the  impugnant  to  delude  ik* 

promovcnt  into  a  belief  that  the  separation  ww  m< 

voluntary  on  liis  part,  so  as  to  prevent  her  tatungBJ 

step  to  assert  her  claims  for  the  present.     Tbi*  W 

acents  most  agreeable  to  the  truth ;  for  the  pri>a)i)«i< 
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drawn  in  such  a  way  aft  to  cnuble  the  ivritor  to  con- 
cKnie  it  into  an  acknowle(l<ren)pnt  on  her  part  of  no 
|>rc-existin£;  marriage.  At'ttT  s)ie  went  away,  a  cor- 
rvNpundciiL'u  took  place  between  them,  whicli  \%  ^iven 
in  eviflence  ;  her  letter  from  London,  a  mocitt  ]mtlictic 
our,  is  i|iiite  inctiiisisteiit  with  the  father's  supposition, 
that  xhe  admitted  she  was  not  married.  She  writes, 
in  a  letter  exhibited,  dated  in  18211. — "  Your  poor 
••  wife." — "  The  wife  of  your  bosom." — "  Dear 
••  An>ert,  my  husband." — "  I  cannot  lire  away  from 
••  my  hiinband." — "  1  read  many  times  a  day  your 
•*  written  promise  of  marriaf^e;  hasten  to  fulfil  it." — 
"  Your  father  (unworthy  of  so  sweet  a  name)  has 
been  the  cause  of  both  our  illness." — '*  Do  not  tell 
«ny  of  your  friends  I  voluntarily  parted  with  yon  ; 
let  the  wickedness  of  it  fall  where  it  oujtht." — 
Oh,  rijjhteous  Lord,  avenge  us !"  So  a  letter  of 
•s  of  the  3()th  March,  1 829.  "  The  Almij^hty  has 
•een  roy  sntTerings  and  innocence;  he  will  avenge 
ttc."  There  are  letters,  after  the  separation,  from 
in  to  her  in  London.  The  Grst,of  the  2nd  March, 
1829.  U  affectionate  to  her  and  the  child ;  treats  of 
the  cruel  part  his  father  has  acted ;  calls  her  Ins  own 
ittle  wife,  and  says  he  has  been  scarcely  decently 
mil  to  his  sister ;  that  he  expects  al  1  to  be  as  she  wishes, 
hit  he  does  not  wish  to  excite  hopes.  So  his  of 
I7tli  April,  1829)  just  before  she  came  over,  is  In  the 
••we  style  still,  and  represents  his  father's  coldness 
iiD,  adding,  '*some  enemy  has  ruined  me."  It 
quite  plain  he  had  deceived  her  into  a  belief, 
Wtheir  separation  was  but  temporary,  owin^  to  some 
nielty  of  his  father,  but  that  a  short  time  would 
?tall  right. 

At   length    her    suspicions    were    flronsed.      She 
t  over  here  in  April  or  May,  1829»  and  it  do' 


1832. 

Mich,    t'rfm. 

MAXwBi.r. 

o. 
MtxwaLL. 


am 


Z.WSS3  inruousflB  rr  trm 

inc  mnenr  -rua:  my  jilmqDee  k»  been  mde  ber. 
T'u?-?  as  j=sn  ^RTcaEiL  iiere  br  sad  to  ber,  wfatcli 
4ie^  -HE  niitik  w  JiLinatt  -aC.  bat  dux  she  did  not 
uiKiuEiin  1^  Mii^T***  Vmfi  soring  died  in  the  sum- 
suer  It  lri*>  x  3ecaDei&>iinr?s'aaKimr<^pnidaice 
u  'EoiaHnK  7^3.  Jer-  minrni  Bcigdacrd  conduct  od  the 
pnr:  uf  mniiifiiaxE  ro^ttEC  is  aer  letter,  which  ha 
lea  jrsm^i  t*  im.     *-  Yob  are  annmg  against  yonr 

*  -m-fii-  j^inr  <ra£IiL  tost  K.;rUioar.  and  toot  God 

-  Yin  maH  -sof  tamea  deee^e  me  with  wwds;  let 

*  T-inr  x^ama  mak.  ivet  smeeritr ;  n^lect  willuoB 

*  ?ir»  3U :»  neak.  aid  n>  tout  caetS* — ^cak  vfait? 
— -~  Yflnre-CKTrbecsKi^BOfesiTage;  wfardojoa 
'-  nx  roose  T««net£.  and  be  a  man  ?  vfav  do  toq  not 

-  =e  tf  ffctid  H  TOOT  wocd  r"  L  e.  public  manuget 
-r;&ec!ie.~     Tm  letter  is  signed  "  C.  R"   The 

*  B.~  beosf  eridentlr  not  ber  handwriting.  Thii 
prodaced  tbe  bst  note  of  his.  a  rery  cold  and  hirA 
one.  aiiid  his  final  abandonment  of  her ;  sood  after 
wbSc^  tcis  coit  w«s  commenced. 

Under  *L  the  cimunstances  of  the  case,  being  satii' 
&ed  that  a  marriage  took  place  as  libellate*  I  mmt 
decree  accordingly. 

[The  Court  signed  sentence,  decreeing  the  partis 
to  be  lawful  husband  and  wife.  An  appeal  wss  pro- 
secuted from  this  sentence,  but  on  the  I6th  dafof 
June,  1S35,  the  Court  of  Delegates  decreed  the^ 
peal  to  be  ill-appealed,  and  affirmed  the  judgmeot 
of  the  Court  below.] 
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MAGUIBE  V.  MAIISIIAT.U 

he  subject  matter  uf  tliis  suit  was  the  will  of  John 
celt,  Esquire.  Tlic  will  contaiucd  the  following 
ng  other  legacies :  **  1  leave  and  bequeath  to  tlie 
id  Jaiucs  Faucett,  of  (lardreem,  the  sum  of  one 
indred  pounds  sterling,  together  with  all  ihnt  he 
«y  owe  me  at  the  time  of  my  decease."  The  be- 
lt of  the  residue  of  the  personal  estate  was  to 
'ohn  Maguirt  and  Pettr,  huthof  Enniskill€n,and 
hmuei  Gamhle^  of  the  Oran,  in  the  county  of 
'ermaua^h.  Esquires  exccutorSf  hereinafter  named, 
id  to  tlieir  executors,  aduiitiistrators,  or  those  they 
ppoint,  for  ever,"  in  trust  foi*  certain  charitable 
|x>Hes.  llie  wilt  then  appointed  John  Maguire, 
^ouiskillen,  and  Denis  Maguire,  of  Newry,  guar- 
^P*^  to  f)ce  that  the  executors  acted  according  to 
Jew  my  directions  and  their  heirs  executors,  or 
tose  they  may  appoint,  for  ever;  being  herein  cra- 
ires  where  uiy  executorit  and  guardians  are  men- 
oncd,**andthe  executory  appointment  immediately 
9wed  thus  :  '*  I  hereby  nominate,  constitute,  and 
ppoint  the  tmdjokn  i\iaguire,Qnd  Peter MagxiirCy 
f  EnnhkiUen^  and  Samriet  GmnNe,  of  Gran,  in 
if  countij  of  Fermanagh,  F.scjuiri's,  their  lieirii,  ex- 
iiton,  administrators,  or  those  they  may  appoint, 
Kecutorsto  this  my  last  will  and  tcf>tameut."  The 
lit  printed  iu  italics  were  written  on  erasures.  The 
of  of  this  will  was  oppoj;ed  by  one  of  tlie  next  of 
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1833, 

£iitt.  'firm, 

« 

TrtUlM-  tru 

aiructcd  in 

mukiiiH  K  nnw 
Kill,  \>j  s  ]Hirtj 
ileriiring  bviirlit 

under  k  former 
one  ;  tliti  Urjart 
hr]4  Ikftl  tooh 

AaetL  not  affect 
Oiiit  pirt  or  lh« 
for  Diir  will,  «I- 
crpt  thai  which 
SRv«nlq|«o;  l« 
i\w  [lartir  will- 
fultj  iiitiTni[i[- 
tni  tile  tf^Tlatur, 

unimiil  slkiHttl 
|i.<  >tiiii'i  an  |>iirt 
ai  the.  will. 

A  (""nji  who 
lutd  «(.-t«il  u 
eipcotor  with- 
out prnbiktc, 

aflrrwarils  T^- 

oonoecd  und 
brcuniu  a  wil* 
ncu  ill  lujiport 
t>(  (lir  will  ; 
IiIk  ou'iniielmcj 
una  iilijrct'  il 
to  i  tho  Court 
OTPmilMl  lliC 
objcclian,  Bnd 
rcud'cd  hii 
oriileucv.     Tb* 
law  ill  inch 

c**r>,  aiitl  of 

■-■(eciiloTt  ifi- 
tprmrcMIing 
nltlinut  lakl'iR 
prulinlF  fulljr 
dlKUMtd. 


3IM  CASES  DETCUfl^fBD  IN  THB 

l^^       ta_  m'no  had  obcuned  administnitioD  to  the  deceased, 

L_    as  jtt  Latestace ;  aod  it  was  further  contended,  that  if 

N.k.i^:ax  ^^  ^:^  ^jj  n^  totallj  roid,  certain  alterations  made 
b.  :i  could  not  stand,  they  not  having  been  madebj 
Vie  csstaXar :  and  that  John  )f  aguire  haring  acted  ai 
execu&?r  without  probate,  though  he  afterwards  re- 
noanced,  was  not  a  competent  witness  for  the  will; 
and.  fimllj,  that  James  Maguire,  a  legatee  m  thii 
will,  hiring  interfered  to  prevent  a  new  one  bdng 
mode,  operated  against  the  former  one,  and  if  it  did 
noc  render  roId  the  whole  will  it  avoided  the  bequeit 
ot'the  legacy  to  him(a). 

Dr.  St'jci\  Dr.  Keaiinge  (now  the  Judge  of  thii 
Court  V  and  Dr.  Joseph  Raddiff,  for  the  will. 

Sir  Hennj  Meredtfth^  Bart.,  Sir  Thomas  SiapUt, 
Bon.,  and  Dr.  John  Hamilton^  contra. 

Dr.  Jljorgy  for  the  Commissioners  of  CharitaUe 
Donations  and  Bequests. 

JcDtJMENT. 

Dr.    RiDCLIFF. 

This  suit  is  brought  by  Dr.  Maguire,  an  alledged 
executor  iu  the  wilt  of  the  deceased,  John  Faucett,to 
prove  his  will,  dated  in  April,  1824,  and  to  revokem 
administnitioti,  as  of  an  intestate,  granted  in  1830,  to 
the  impugr.ant,  the  alleged  cousin  of  the  deceased. 
The  deceuH'd  died  on  the  6th  October,  1826,  being  then 
upwards  of  seventy  years  of  age;  his  property,  worth 
about  X4lKm>,  was  amassed  by  the  closest  penury,  the 
deceased  having  paid  but  £5  a  year  for  his  lod^og 

(a)  The  l»vt  rflatiag  lo  kltentjona  lod  interliDeatioiu  bu  beenil- 
lered  by  I  &  2  Vic.  cap.  36,  uid  execulora  are  thereby  rendered  can- 
jierent  wilnesses  niihout  renouncing;  yet  it  is  considered, that  lb> 
subjert  matter  of  the  roUowing  judgment  tuay  have  much  beariof  <* 
Aiture  cases. 
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and  diet,  to  a  namesake  of  his  own,  near  Enniskillen,       1893. 
with  whom  he  lived  for  between  thirty  and  forty    '"  ■    "•"*■ 


I 


and  his  dress  was  proportionably  mean  and     Macuibb 

neglected.     It  appears  that  James  I'aucett,  the  son  of  MAMiiiu- 

his  landlord,  was  much  employed  by  the  deceased  in 

his  afiairs,  as  was  John  Maguire,  au  attorney,  who 

lived  in  Enuiskillent  and  used  to  lend  out  the  money, 

ftnd  take  and  examine  the  securities  on  loans  made 

yty  the  deceased,  who  occasionally  lent  money  to  John 

Magiiirc  himself,  on  his  I.  O.  U.'s.    Deceased  died  a 

bachelor,  and  had  no  near  relations,  and  did  not  cn- 

tonnge  or  associate  with  any  relative.     We,  as  there 

h  no  exception,  may  assume  the  kindred  of  Marshall, 

especially  as  he  obtained  the  administration  as  cousin, 

wVich  raises  a  presumption  tliat  all  was  right.     The 

will,  after  giving  legacies  to  the  amount  of  £200  or 

£300,  including  XlOO  to  James  Faucett,  gives  the 

mi  of  the  property  to  chanty,  and  appears  to  name 

John  Maguirc,  Peter  Mnguire  hts  uncle,  and  Samuel 

Gimblc,  executors.     It  gives  the  executors  power  to 

COfiliituc  the  trust   and  representation,  by  naming 

others  from  time  to  time  to  be  executors,  and  appoints 

tfiesame  John  Maguire,  and  one  Denis  Maguirc,  as 

piirdians,  to  watch  over  the  executors,  and  audit  their 

wcounts  from  time  to  time.    In  this  will  arc  erasures, 

■lerein  the  names  of  the  executors  are  written  in 

t*o  places  and  other  interlineations,  some  deposed  to 

IttTp  been  made  by  deceased  himself,  othent  by  John 

Maguirc ;  but  there  are  two,  of  which  no  satisfactory 

•ttoaol  is  given  ;  lliey  are  the  interlineations  of  the 

»onU,  »  or  other  solvent  hands,"   aud  of  the  words 

*Wch  notice  the  erasures  and  interlineations.     The 

execution  of  the  will  is  proved  to  have  taken  place  on 

'*io20th  April,  1824,  the  day  of  its  date,  by  one  sub- 

't^ibiiig  witness,  John  Maguire,  junior,  vvho  is  in  the 


I'. 


J: 
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he  says  Mr.  James  Credon  was  present  when  dc-       *^^^- 

•J  11-..  1^1  .  ^"'f'  ^"^ 

said  so;  and  that  m  a  lew  months  after  deceased 

to  hitu  "he  hud  not  a  relation  in  the  world  to 

hom  he    should   leave  his  property;  tliat  some    Makshall. 

^imed  to  be  related,  though  he  could  not  discover 

nw;  but  that  he  bad  lent  them  a  trifle,  and  he 

mew  they  would  not  come  to  pay  it»  and  so  he  got 

idofihcui."  Charles Faucett,  on  cross-examination, 

loses  in  corroboration  of  the  will,  that  the  deceased 

»elf  told  him  he  had  made  a  will ;  that  he  had 

led  n  will ;  and  witness  heard  that  James  Faucett 

Athc  wiUalledged  long  after  the  death  of  deceased; 

Dess  did  not  believe  it,  but  Iwlieved  that  John 

guire  hud  it;  lie  further  stated  that  he  once  drew 

lill  fordcceascd,  many  years  ago,  when  he  suggested 

mblc  to  deceased,  as  a  Rt  person  to  be  named  ex- 

tor  in  it ;  and  Charles  Faucett,  the  witness,  says 

t  deceased's  intention  was  to  leave  part  to  the  rela- 

u  he  had,  and  the  remainder  in  charity  ;  and  such 

I  the  purport  of  the  will  he  drew  for  hiw.  Thomas 

een,  a  &choo[ma.ster.   says,    that  in  the  last  six 

nths  deceased  often  told  him  he  had  made  his  will, 

settled  his  affairs,  and  left  the  greater  part  of  his 

(petty  to  tlic  poor,  and  that  he  had  no  friends :  he 

d  to  praise  John  Maguire ;  he  said  he  had  long 

ore  made  his  will,  and  settled  his  affairs  to  his  satis- 

on.     Kobert  Brownlce  says,  he  had  long  before 

csscd  a  will  for  deceased,  and  that  deceased,  on 

day  before  he  died,  told  him  that  a  sort  of  a  will 

been  made  for  him,  but  that  he  cotdd  not  read 

of  it,  it  had  been  so  hadly  written,  and  that  he 

ed  the  attorney  who  wrote  it  had  been  burned ; 

abo  uys,  that  James  Faucett  told  him,  after  the 

h,  that  he  had  a  ivill  of  the  deceased,  and  if  that 

Lid  not  do  he  had  two  or  three,  hut  witness  did  not 


sn 
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heed  him.   So  far  there  is  nothing  to  impeacb  ihe  «3L 
not  even  a  contrarv  intention  as  to  tiie  dnritv; 
is  evtilence,  it  is  true,  that  the  testator  hcierij 
hb  opiniun  of  Juhii  Magiiire  and  James  Faiiectl. 
had  been  used  to  follow  him  ■rbcrerer  be  went; 
be  considered  thit  John  Maguire  had  mt 
himself  as  much  as  James  Faucett  had,  id 
hat  pecuniary  concerns,  in  which  John  Magarrr 
hica  uucb  and  con^dcutiy  trusted,  and  for  wltidi 
ceased  had  no  acknowledgment;  and  the  tnfcrtnoe 
's  testimony  would  warrant  an  opinioa 
deceased  meant  to  exclude  them  from  his  will 
anew  one  altac^ether.    Robert  Brownlee 
die  day  next  bot'orc  his  death  he  rlsiced 
Tcrr  ill ;  that  deceased  then  told  him  he 
settled  about  his  affairs,  and  waotcd 
t»  have  his  will  made,  and  asked  him  to  g* 
Fancett,  to  call  on  deceased  to  draw  it ; 
and  James  FHiicett  had  made  a 
deceased  and  Captain  Faucett,  bat 
hit  was  sure  he  would  call  if  he  knew  bow  ill  bi 
tmi.  hov  Bach  be  wished  it.     Brownlee  went 
MH  OfMM  Faucett,  and  saw  Faucett  then  go 
*s  house.     Brownlee  says,  the  i 
«M  ha  vuhI  then  was,  that  the  deceased  had  M 
m  AirSv  at  least  to  his  own  liking.   Cspon 
vailed  on  deceased  accordingly,  and  on 
iMa  hiK  wmm  shed  deceased  had  he  sent  for  him :  9P 
cnacdaHl  he  ha<t,  and  wanted  him  to  make  bisvA 
FaMtMt  said  he  would  do  his  best,  tliat  be  though 
Jahii  Ma^uire,  whom  he  knew  to  be  deceased*!  tf- 
liwveT,  was  the  fittest  person  to  draw  it  i  dectaicrf 
replied  by  cursing  John  Maguire,  and  saying  be  wooU 
btt«v  mtihiug  to  do  with  him,  for  thai  he  and  ^ 
vUUin  i^mcauiiig  James  Faucett),  hati  ro 
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d  that  John  Miuruire  had  £227  from   him,  for   ^  ^^• 
hich  he  had  not  even  the  scrape  o(  a.  pen  ;  he  then    , • 

pcaretl  irritated  and  wcaVened,  and  on  witness  then  5i*c"'*i 
reparinjr  to  take  down  instructions,  deceased  declined  Marohali^ 
pruceediiig,  and  asked  hiin  to  come  over  next  day  for 
be  purpose,  ivliich  witness  did,  having  Iieeu  again  sent 
Bf,  as  would  appear,  by  WiUiatn  Brownlee.  Accord- 
Bgtothe  testimony  ofthelatter.by  which  Faucett and 
lobcrtBrownlccarc  corroborated,  when  Captain  Fati- 
*tt  went  in,  he  found  deceased  considerably  worse,  and 
lis  death  fast  approaciiing,  but  he  appeared  perfectly 
Collected;  Captain  Faucett  then  proposed  tocoinnience 
lakin)^  down  the  instructions,  when  James  Faucett 
interfered,  made  a  great  noise,  and  insisted,  that  no 
tnc  should  draw  a  will  for  deceased,  till  John  Maguire 
Gune,  ashe  wasthc  fittest  to  draw  it ;  Captain  Faucett 
hen  proposed  to  deceased,  that  as  he  understood  John 
ilaguirc  was  then  in  the  house,  he  sliovild  be  let  draw 
t,  and  that  he,  Faucett,  would  stand  by  till  deceased 
irould  give  his  instructions,  and  that  he  would  engage 
to  »ee  them  put  down  correctly  ;  deceased  then  spoke 
»ut,  and  said  he  would  have  nothing  to  do  with  John 
Maguire  or  James  Faucett;  witness  then,  notwi.sliing 
o  get  into  a  row  with  James  Faucett,  in  the  room 
irith  a  man  so  near  death,  left  tlie  house,  and  did  not 
return  to  deceased,  who  died  that  night  orncxt  mom- 
ng.  He  says,  that  what  deceased  wished  to  make 
Rras  a  new  will,  and  not  an  alteration  of  the  one  he 
lad.  Now,  though  Captain  Faucett  is  a  gentleman  of 
bnimpcaclied  character,  corroborated  in  every  part  by 
other  witnesses  especially  as  to  James  Faucett's  impro- 
per and  viulciit  interference,  and  deceased's  hostility  to 
lim  and  John  \fagiiire,  yet  James  Faucett,  in  his  de- 
Kisiliuus,  (hitly  contradicts  CaptJiin  Faucett  in  almost 
rvcry  particular.     All  that  evidence  as  to  the  calling 


tAMZt-   DETCEHIKZI)   ni   THE 

r  r  r  £ucft:.  i-t..  t  ranfinnatorr  of  the  execution  of 
'.i-  ^— .  2:1c  anutr  defeat  h :  and  also  proves  ao  io- 
zrr.'..7:  ii-r  ii  ok  imwrate.  as  intention  to  malei 
::T  ^il  ramitr  affec:  any  part  of  the  former  ooe^ 
-TTTT  m-  Trnin  rnvt  benefit  to  the  party  riolmtly 
>=T-::-in:r  tn-  cxpriniDn  of  that  intention.  As  to 
.•--:■?  1  j^rf^  -  icrarr.  h  is.  done  awav,  accordiogto 
T  .-  ;:  --nn«-  tr  SF-mhoorne  o).  and  I  shall  decree 
-jr-::i~  ::;■  i-^rsir;  a:  ul.  evms.  Tliis  James  Faoc^ 
T :.  V."-  :k  wu-  nrerfiiT  at  the  execution  of  the  wiH,  j 
1  * --iTT-uJi-ieL  ft-  xr  tha:  by  the  two  John  Magnire* 
si:.  .  r"  ■■  ;:!n  nr  kmc  of  credit. 

Tn  ':^:  I  -i.mi.  iht  will  was  fairly  made  and  en- 

-:::•■;.   r  :-  i.  I'li^cioi:  what  now  forms  that  will,  and 

r:--';:;:-^  r  1-  n:  :hi  samt  plifrht  as  when  executei 

:■  1-  .>n;:T^fL  ilia:  zt\i  erasures.  &c.  vitiate  thewlKJe 

T .].  T»ir  t::.!:  1.'  iifi:  so.     Tlie  erasures  alterarioM, 

:.:':  aa::~"iin-  un  run  in  isFue.  and  made  subjectrf    1 

:•  .  ...—  ::  -:>{  .":;i!si  ;  aud  promorent  has  undertaken 

::::.  —  :■:  :    '.i— .■■<■{  men:  to  have  been  made  byd^ 

:•:■;:-;■..    .  ■•   '.^  '^;^  ^.ri-rtlons:  but  in  judging  of  tH 

■■  :-   :->:  T.  ':*-:    ;.S.:n-(-i  ihat  the  will  comes  from    , 

^..~■:  .■    ::-   .-.isT.ifi — rrc^zr.  the   apparent  custody  of    ■ 

.':.-:■>  }  : ..:-:-.  >»j:-  :::  my  mind,  the  real  custody  irf 

.■ .  ■ :  y..^.  r; — u::?.  trcm  a  close  and  secret  custody 

"-  ;"*,  !;;--: -.i  :>:•:::  :he  death  of  the  deceased,  in  Ofr 

::-KT.  >-:.  ::    :ho  ;Vih  December,  1830.    It  ip- 

>:->.   :r:n:   tr.e  ci-idenoe   of  James  Faucctt,  Jolin 

M-:_'..  re.  .>:ii:  o:V-tT>.  that  all  the  deceased's  papera, 

.-uj:::!-,-,  :i:iJ  valuables  were,  immediately  before  or 

at  the  v.:o:v.cni  of  hi<  death,  packed  into  boxes  and 

crctK,   and   carried  away  at  once,  in   so  wholesale 

'"J  Viil«  Swiiib.  Pan  VII.  sec.  xvjii.  Ft.  IV.,  cited  in^tfrrft^A^ 
A/aiiniet/,  arth,  p.  142. 
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mnnncr  that  nothing  was  left  to  cover  the  deceased.        l*"^!*' 
mere  safe  custody  of  them  was  the  object,  ihey  ^'_  ' ,  —  - 
would  hive  been  secured  Id  Enniskillcn,  a  large  and    Maguibr 
guni&oned  town,  where  John  Maguire  had  his  per-    Mabsuall. 
anent  rL>sideiice ;  but  they  were  curried,  first   to 
nniskiDen,  and  from  that  to  the  house  at  Buiido- 
a  bathing-phiee,  and  lodged   in  the  house  of 
oltu  Maguire's  father-in-law,  and  tlie  will  was,  in 
Decoiuber,  1830,  handed  by  Jolni  Maguire  to  the 
or  of  the  promovcnt :  James  I'ancett  says  he 
e  it  to  John  Maguirc  to  hand  over.     This  James 
aucctt  and  his  children  were  the  largest  legatees 
the  will,  and  interested  in  producing  it,  in  order 
to  be  paid  the  legacies,  bo  that  some  strong  motive 
most  have  operated  on  him  to  conceal  the  will.    The 
tery  eonccalmcnt  gives  ground   to  believe  in   the 
^nuincness  of  the  will,  for  why  should  John  Ma- 
lire  conceal   It  if  it  were  not  genuine  ?    James 
aucctt  swears  it  was  not  produced  because  no  pro- 
Lssuetl   to    bring   it  in,   yet   it  was    afterwards 
reduced  wilhoiit  any.      James  Faueett   says  John 
oguirc  knew  all  along  he  had  the  will,  and  it  ap- 
pears that  for  a  considerable  time  he  lived  near  John 
KM>gutre*s,   at   Bundomn,    who   supplied   him   with 
Hmoncy  when  there,  and  there  is  no  ground  for  sup- 
ppofting  Marshall  bad  anything  to  do  with  keeping  it 
back;  on  the  contrary,  it  never  would  have  come 
forward  but  for  his  proceedings  in  Chancery  and 
hen,  when  John   Msguire  directed  James  Faucetl, 
As  he  says,  to  give  it  up.     There  is  every  reason  to 
believe  that  as  the  re^iidue  was  left  in  charity,  and 
John  Maguire  had  property  of  the  deceased  to  a  con* 
jidcrable  amount,  as  a  debtor  and  pO!>>;essor,  he,  in 
conjunction  with  his  creature  and  agent,  intended  to 
conceal  it  until  a  convenient  opportunity  should  offer 


m  if  beU  bM 

:  ir  Jaaes  F«Kitt 
B^  winr  Dot  mfcr  In 
?  hKBotpraUit 
V  torn  ipyoiiiCgu  u  cifr 
e  cnnton,  to  u(fit  Mr 
icrr  4iScBlt,  And  tbe  de> 
frmis  bj  hu  eMCTtm 
OQ  looking  on  the  «31 
hidbeeacnKd.  Tbewocd!''iB 
"  «c  Terr  soqiiciotis,  and  wi 
br  John  Af^vir^ 
whJi  the  assets,  now  lodged  ■ 
Hie  part  erased  at  foot  can  be  reil 
wftraitoaMrrtain  if  it  related  to  him;  the  words  bkmI 
prabablj  were,  **  with  consent  of  John  Maguiiv,"  W 
not  bein^  an  executor.  There  is  a  contrariety  of 
lief  ai  to  the  handwriting  between  the  witnesses  PfaiKp' 
and  John  Magnire,  jun.  and  Green,  the  scboo! 
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0  render  it  unceruin  of  whose  handwiitinff  the    ,.      _ 

•         1-    .  It      /•    t,<ut.  Tenit, 

Deations  are.    1  hiltp  ^laguire  thinks  them  all  of  ^^ , 

ndwritiiig  of  John  Maguire,  the  attorney.  The  M*o«mB 
''each"  would  have  made  nouseuse,  and  must  Marsualu 
been  corrected  before  execution,  if  then  there, 
;ad  by  Philip  and  John  Maguire.  The  words 
ig  the  interlineations  and  erasures  arc  very  sus- 
8,  and  in  a  suspicious  place.  John  ^faguire, 
hews  great  uncertainty  as  to  the  interlineations, 
c  neither  read  nor  heard  the  will  read,  so  as  to 
the  interlineations. 

>p06ing  John  Maguire  to  be  an  executor,  there 
l>jection  taken  against  his  competence,  as  having 
aeddlcd  before  renunciation,  which  renunciation 
rrefore,  contended  to  be  void.  The  objection  is 

1  rest  on  the  ground  which  would  render  a  wit- 
ticompetent,  in  a  cunnnun  case,  namely,  a  direct 
■it  in  the  event  of  the  cause.  He  is  merely  made 
tor,  and  not  a  party  on  the  record,  so  as  to  be 
ually  answerable  for  the  costs  ;  if  he  were,  he 
I  be  interested  iu  the  cause.    Even  a  gi-antee, 

be  appears  to  be  a  bare  trustee,  is  a  good  evi- 
t  to  prove  the  execution  of  the  deed  to  himself, 
fided  in  Goss  v.  Tracei/{a).  All  the  cases  on  the 
et  shew  that,  both  at  law  and  in  equity,  an  inter- 
ling  executor,  whether  he  proves  the  will  or  not, 
ponsibie  for  his  receipts  and  intermeddling  to 
wnand  legatees.  Read  v.  Tnieiuve{b)  is  a  strong 
ICC  of  a  decree  for  a  legatee  against  one  named 
^ccutor,  though  he  handed  over  the  amount  of 
eceipts  to  the  executor  who  proved,  and  though 
eceiving  executor  renounced,  and  the  proving 
itor  was  solvent  and  a  co-defendant.    It  is  need- 


I  Doii(L  lil.  W  Amb.  417. 


mSLi  ;mut-^xt  ;>;  tue 


£^  w  Z'  taTmiTi  tiif  OKL  »  cbeT  are  well  sum- 

1^1    ji    u.  -Stt   t:MDJii£  Oat  of  D^Mfle  T.  £lake{a), 

iLz    =.  Jt-^r'.  '.F'ct.f  :_ ;  aid  thit  o( Do^  r. 

j^  _.-  T.»  i.  5zll  srrtursr  jKTee.  and  at  the  suit  of 

.-zj-jx-rr.     A  tate  ii..r3:  be  fx9p:>!«d  in  which  a  per- 

ttZi    ?T"-^~TTi-:.t".Tir  aiiL  iar-j:^  received  assets  might 

r^i:--    11  ^  JKTiiT  ^uium.ji.  were  tiw  wiji  not  proved 

r    _1       :;=-   ;:i.f-:'ir.t:   bf   ifj-a   f»irt  he  would  not  be 

.-i.:—     r  n.:»-?  iijo.  itt  rfr^tiTed.  whereas,  should  he 

:.-  --.     ;■    XLi^.r.   zk  TAJt  r^pc-Uiible  for  neglecti 

_:.-    ^  -....--v  un:  :..:  ^l^i  bured  bv  the  Statute  of 

l.:z..:Ln>.i:>  .   if^.   ':*i   ■  :-LJd  be  compellable  in  thw 

i  ..LT-u  -   :ii  ariw  ij  l  Jtnr  interested  under  a  nillt 

\.  ^iii:  :'-..:».:--  icjI  *tetr  lie  burden  of  executorship. 

1:  i'l:  -  vi'  .c.--  i-'j^^  lit  be  sud  to  bare  an  intnot 

:r  "nc  i^ii^  :^iK:  &  trcc  certain  or  direct,  but  on 

.  ;.;:'". -ic-'iL'j  -  —  Mt-e  --e  were  a  creditor  he  could 

:■  -  -:-u.:i  :,  ziL}  'i.:i  .-'WTi  debt,  even  a^nst  crediton 

v.:   j;-r"t-i :  ':■-:  iSere  i>  no  evidence  hrae  thit 

;.:  '.-.^zL-i-z.  :.■  he  »  creditor;  on  the  contrwy, 

-..:         ...;■:-   11..:   ■.  >   saswcrs  to  a  bill  and  intff* 

:  Si-'-c.-f  U-L   :.   ;:.£^  that  he  was  a  debtor,  but 

*  :  ■  L  ^:-.f  ::  T-ir:.  wr.ich  set-off  even  an  executor 

•        .   :  1^   ::..i  r.iv.:.  and  be  allowed  if  sued  for 

:i;  :.-."::.      T*-:  ::  ^  no  objection  to  an  executor'i 

t:-;:.:^:';  '.'.k'.  :.c  r.:a_v  be  liable  to  an  action  as  u 

■i\i :.'.::     -   >  •:  r-W.  and  it  was  so  held  by  Lord 

Hjji.../^--.  .y^  a  porition  for  a  Commission  ofRfr 

T;e-.i.   :-:.:;  lu-u  by  Lord  MunsHeld  in  Goodtiiie  i. 

}l\  •■  '-.■-.   1  he  objection,  ihcn,  is  not  to  be  rested 

on  i:itere>t  in  liie  event,  but  on  tbis,  that  the  inte^ 

nitdJi  iijr,  if  proved,  was  a  final  and  unchangeable 


•  n   1  S.li.  &  L.*f.  'in.  (b)  1  Vouuge  &  J.  -109. 

ic    I  l)i,ii(:l.  131),  Ul. 
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ection  to  take  the  office,  rendering  the  renuncia- 
on  waste  jraper,  and  tlierefore  it  bcconips  necessary 

inquire, — first,  is  he  proved  to  have  intcimeddlcd 

fore  he  renounced  ; — if  so,  secondly,  can  tliat  he 
t  up  here  to  render  lits  refusal  so  void  as  against 

le  parties  claiminj^  under  the  alledj^ed  will,  and  the 
her  executor,  who  is  promovcnt,  ns  the  contradictor 
^presenting  them,  as  to  prevent  the  receipt  of  his 

timony.  As  to  the  first  point,  the  general  rule  is, 
lat  any  act  respecting  the  assets  nhich  evidences 
intention  of  one  named  executor  to  take  upon 
im  the  ofidce  is  an  intermeddling ;  and  that  every 
which  would  nnike  a  stranger  executor  de  son 
lr<,  is  au  intermeddling  by  one  named  executor. 

hough  the  evidence  Is  somewhat  equivocal  as  to 

R intention  in  his  correspondence  with  Denham — 
it  might  be  said  it  was  but  cautionary,  lest  the 
bt  might  be  paid  into  wrong  hands — yet  his 
irrying  away  and  detaining  tlie  papers  and  securi- 
ies  of  the  deceased,  and  nhat  money  he  could  find. 
ides  his  direction  to  Mr.  Denham  to  pay  no  one 
It  himself,  which  has  the  effect  of  a  demand  of 
yincnt  to  himself,  and  afterwards  sending  him  the 
>py  of  a  citation  at  his  own  suit,  as  an  executor, 
ve  little  doubt  on  the  mind  that  he  had  acted 
executor,  and  that  iu  no  very  creditable  way, 
K  it  would  Hpi>ear  that  some  of  the  securities 
re  I.  O.  U.'s  passed  by  himself  to  the  deceased. 
at,  taking  it  for  granted  he  so  acted,  the  second 
estion  arises,  viz.  can  that  be  set  up  successfully 
to  render  him  incompetent,  however  strongly 
nuiy  tffcct  his  credit  ?  As  a  general  proposition, 
intcrmcdling  of  an  executor  renders  subsetj^uent 
enunciation  void.  At  one  period,  when  a  great 
lalousy  of  the  ecclesiastical  courts  existed,  it  was 
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that  it  was  a  mere  nullity,  unless  as  a  protection  to 

the  executor.     It  was  true,  an  executor,  having 

acted,  did  not  discharge  himself  from  liabilities  by 

suaS  an  administration  being  granted  to  another : 

but  that  a  debtor  to  the  fund  could  not,  in  an- 

'  awcr  to  a  suit  by  such  administrator,  set  up  the 

'net   in  ^awoftlic  executor  against  his  rcnunoia- 

'  tion,  in  order  to  delay  or  prevent  n  recovery  by 

the  administrator."     That  gram   and  the  admis- 

ioD  of  the  refusal  is  within  the  jurisdiction  of  the 

Jrdinar)',  if  he  pleases  to  exercise  it,  and  the  validity 

the  renunciation  or  refusal  is,  in    the  Kcelesias- 

I  Court,  to  be  resisted  or  impeached  by  those 

who  arc  interested  in  having  the  will  proved;  but  as 

ttrangtTS  who  deny  the  validity  of  the  will  and 

e  existence  of  the  executorship,  I  am  not  aware 

t  they  can  make  benefit  or  defend  themselves  by 

lilng  the   force  of  the  renunciations,    under 

ry  circumstances  by  matters  in  jmis ;  and  it 

Dot  seem  to  be  the  modern  practice  to  inquire 

officio^  without  l>citig  urged  by  the  intervention 

(MTtles,  into  the  fact,  whether  the  renouncing  per- 

lad  first  acted  in  pais  or  not:  that  may.  cer- 

;  in  these  Courts,  be  set  up  against  the  renun- 

liation  by  any  legatee  or  person  claiming  under  the 

Hll,  who  may  call  on  the  executor  to  take  probate, 

knd  pray  the  Court  to  compel  him  to  do  so,  as  see 

FjjfW  y.  FendtiU{a)t  McDonnell   v.  Frenil-ergax£(b). 

may  be  also  set  up   by  the  oppu>iite  party  in  a 

use,  in  opposition  to  an  application  in  that  cause 

behalf  of  the  other  party,  that  the  Court  shall  dis- 

■  the  executor,  also  a  party  in  the  cause,  for  the 

rpoae  of  his  renouncing  and  being  a  witness  in 
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Zm£^3  SAILAMUED  is  THE 

ia'!~zi;r  rttzed  a  legal  Bdnntage  in  the 

'.         =i.:i--_  Id  uar  zx-i  i  r^:x  to  maintain  it  by  insisting 

*_.  - .  rK      31  -at  r^ii^Tt  -ije  jcc  practice,  that  an  interned* 

i_^»^ —HiT  ^sir-nrjc  •aiiLJi  act  he  pennitted  to  Fenoona^ 

£iii  -=r  K-^  :M-ii  Cica  hr-i  casts  against  the  exe 

rrzj:   :ejL;  n  ncrRse  bittt  to  him.    But  no  em 

:»  jfc^a.   rrs-i  -wrijrt  ib*  jame  objection  was^nude 

=-  Tie   iifST-O:;  e  :^  :):.9  ca^.  thoogh  there  mnt 

ri.-i  Tr-a  rf-^srL  :*?£>.  e«peclillT  in  Doctors'  Coo- 

riJiT*.    r  i  ^"71  .g  kzji:  those  referred  to,  T^Aoi^ 

«i  ~  r*  J  rf  ;  .  VIC  Jickfijn  and  WaiHngkn  t, 

~  -.'''.  r      .  1:*=  li  the  cLi#  of  applications  to  dih 

r.--«.    11   vz-n:  -.zji  bes«&i  of  the  strict  rule  mi 

;.  .-T  :i  :.  -z£  zuTTj  VI  ihe  cause,  and  that  is  nidtt 

Tf   ~:r7    .«:_-    — :>Ei»2  w'^erciMi  an  application  to&- 

:  —      .^  .  :<  rfs;aC£ii.     The  dtsmi^  is,  in  all  other 

■  -  >.  .ris.z^z.  :=  xid  o:  justice,  as  great  misdnef 

;.  ^i:  hyina  is  .-i-.^xzeei  if  the  executor's  erideue 

*:r«  -I'^i.-ji-i'L  iz»i  the  intentions  of  testaton  m^ 

~:  is  :»:  :t  r^iTic.     I  will  not.  in  a  ease  of  this  m* 

T--i.  >:  :•.':  tr«c  M  iliow  such  an  objection  as  tbiii 

^tt;.^-  Z-:    :ce  ifr»-^  under  the  will  is  obliged  to 

irc  -  ::c  iz  ;xfrji»f  of  the  authorit)-  or  favour  of 

::c  'S :  ~~-      Here  the  ict  of  the  executor  in  pais't 

s..\:-"  :_■  ":*  ■*:  up  to  defeat  an  instrument,  oothe 

:._-iir.c   ::'  "hith  in  examination  and  cross-ex** 

-  ■  sz    ::  'i'-:  ":^^n  bad  so  long  ago  as  early  in  1831. 

T>^-  ^';.=u  ■;:'cae  decisions,  that  the  acting  »ff«ti 

t>.e  n:n-n..':a:;on.  i#  not,  as  I  mentioned  before,  the 

iTt'-:i:d  o:"r'>  baviiiir  an  interest  where  he  is  but  i 

nude  c\tfcu:or.  but  on  this  ground,  that  he  madehii 

teUvcii>ii   to  take  on  him  the  burden  of  the  will,  sod 

the  responsibility  of  an  executor.     If  it  be  law,  a  a 

«    3A.i.1.2ri  (4)  3  Phil.  577. 
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fur/tson  V.  Whitehead,   that  an  ordinary  executor,        tS-IS. 
lou^fi  co-plaintitf,  may  be  dismissed  to  renounce  in   ^fll^Z^_^ 
|sd  of  justice,  to  be  a  witness  ;  and  if  it  be  law  that     Maodirs 
Rer  having  been  so  he  may  retract  bis  renunciation    Makshall. 

the  benefit  of  the  estate  and  take  i)robate(a),  it 
ly  be  made  a  question  why,  in  point  of  substance, 
iDold  his  antecedent  intermeddling  incapncitatc  him 
giving  testimony*  as  he  has  a  right  to  after- 
ds  intermeddle  after  renouncing?  if  the  election 
Ic  by  a  reunciation  not  to  take  the  oflice,  is  to 
ind,  why  should  he  Ire  received  to  retract  it?  if  it 
not  to  hind,  what  suhstaiitial  difference  is  there 
twecn  liis  first  acting  and  afterwards  renouncing, 
id  his  Brst  renouncing  and  afterwards  proving  and 
ting?  A  stiitnger  could  not,  by  any  proceedings, 
It  an  executor  to  his  election  to  act  or  not,  accept 
refuse,  nor  take  any  proceedings  on  his  election, 
len  msde,  to  benefit  by  it  ;  he  has  nothing  to 
with  that  election.  If  this  point  holds  justice 
tid  be  defeated  in  almost  every  case  where  the 
and  renouncing  exccutOr  is  called  as  a  witness, 
it  being  law  thflt  such  acts  as  would  make  a 
«ger  executor  de  son  tort,  would  be  an  intermed- 
of  an  executor  named  in  the  will,  it  could 
ircely  happen  tliat  an  executor,  one  of  the  de- 
il's  family  or  intimate  neighbours,  could  avoid 
iatermcddliug.  unless  he  had  counsel  by  him  on 
le  instant  to  advise  or  caution  bim.  An  executor's 
tion,  if  a  stranger  could  rely  on  it,  would  inca- 
eitate  hiin  from  giving  testimony  more  than  if  he 
interested  in  the  cause,  for  he  could  release 
iU  interest,  whether  the  release  were  accepted  or  not 
the  releasee;  whereas  the  election  couid  not  be 


t«)  TTiampaaH  v.  /Hhm,  3  Add.  27i. 
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""^       ^r  ~ra  rr  ^^fs  f  "tiaae  amiect.  oa  poc  hnn.  to  dec- 

'-in  iiu.  ijt  »iifl  :d  ID  j9.     'Sunpoie  2  wie  execntoii 

'"  .  "^  -r:;r  zzsrrxtiuiims.  munmcsL  me  Cdort.  at  Ae 
I.ruBAi^  T-trj£?:c  *r  ul  -tif  mries  uLenawd.  voulii  grant a^ 
2..,n-aEr^t:oit  -im  sfanrnnm  uinn-sn*  never  to  be 
.v>  -.'len,  -taetri^ulr  it  •tnoufssiv  ind.  die  rcnoncniMi 
«•  ..^^  M^  ~nuu.  aimi  .r  le  "iiaciiie  iame  rennndt* 
-■-z  m-.:iii  le  TMO  ir  I  itnnaer'*  chuice?  Thieiny 
rTiL^^-Tiua  ixui  ^umuuuxun  -jt*  die  execntor  ai  a 
v:n:t:?»  ir  "tie  lamo  jueistetl  wotilii  bar  dor 
~.^.z  u  MiQnei  um  la  jtu^s  2n£rwan£&r  M  that  il 
t:iitf-j::uii  m  'nac  Jiaii  vquid  be  June  anar.  Fa 
-ncr-c:  -pita^as.  taa  :ne  vrjnauenciun  chac  xbt  Coarii 
n  nmum  :unts  as  jiuuned  ai  txeac  otjtrticMi  II 
Mmut!tL'nL"~  b  jiiitMrsmis  s  creiHt.  espectaDj  «ka 
::i-  -  r::;  ir  ::iti  ibiKtraun  !&  even,  lioobcfol,  I  OfO^ 
-..L-  :ue  7U1IIC  nudti  jere.  icd  recnre  die  wioia^ 
T  :uMf  .T'i'iir  -»  ic  I  iibcuimL  more  esperialiT  wtwj 
Xii'j:£ii)n  T'il  le.  -iu£  Joiin.  Mj^uire  was»  not  an  et- 
iir^nir  ic  iiI .  iiui  x  le  ojis,  uuic  he  has  done  iD 
u    ii>:  7i!>V'ir  ^  z^E  rti  jcf  che  objectioD  to  faist» 

"Tie  ~  MTZ  hurrxd  r:c  che  nlitiityof  the  iriH 
jaiL  -Mc  :tf:-rx:z  •  rr-is  ipoe:krn^  iaterlined,  and  writ- 
Li:!  :(i  in&>^-;s.  UL'i  uctmgx  coem  the  names  of  die 
■:XiC!i-.;r*..  te  jjerf-icr'ire  n«x:oed.  did  not  appear  id  the 
»-_  viiz.  -'.'.K  -Azie  iri:*  t«cu,:ed  by  the  deceased; 
iz-i  :>a;  :>-t  ".vCivT  ■;:  oce  huEdned  pounds  to  James 
Fi-:i£t:.  ■;:  Girir-^:,  written  part'.v  on  an  erasure, 
be  «::rjck  cu:  icd  crtsed  rrom  the  will,  he,  the  aid 
JiULe^  Fiuc^rz,  having,  by  clamour  and  disturbiucei 
prerer.:cd  trie  deceased  from  altering  his  saidwiD; 
and  decreed  the  costs  of  all  the  parties  to  be  paid  out 
o{  the  assets.  The  promovent  appealed  so  far  fordi 
a^  the  sentence  purported  to  decree  and  declare  the 
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appointment  null  and  void,  and  to  the  ex-        '*^^3. 

-    ,  ,  ,  ,      Stut.  Tnnn. 

of  the  words  containing  such  appointment ; 
lot  prosecute  the  appeal.] 


Maouirr 

V. 

Marshall. 


I.EGEYT  t.  O'BRIEN. 

Poole,  Esq,  died  intestate  on  the  2nd  Au- 

(28,  and  on  the  8th  May,  1830,  Mary  Poole, 

en,  obtained  letters  of  adminbtration  to  him 

dow.     These  letters  of  administration  were 

)y  a  curator  acting  for  the  deceased's  minor 
by  a  former  wife ;  and  the  grant  was  sought 
loked  on  the  ground  that  the  adiuiiiistratrix 

ed  a  false  character,  the  promovcnt  assert- 
no  marriage  was  ever  had  between  the  de- 
id  her;  and  that,  even  if  it  ever  was  so, 
ised  was  inca]Mible  at  the  time,  from  menial 
lent,  of  entering  into  any  valid  contract, 
ignant  allc<lged  a  marriage  celebrated  by  the 
eph  Wood,  and  that  the  deceased  was  at  the 

capable  of  contracting  a  legal  marriage. 

;  marriage.  —  Dr.  John  HamiUon^  Dr. 
ktd  Mr.  H'alker. 

— Sir  Henrtf  Meredyth^    Bart.,  and  Dr. 

^t, 

Radclipp. 

a  suit  brought  on  behalf  of  the  minor  chil- 
obcrt  Poole,  formerly  of  a  regiment  of  the 


I  Mlflon  tTMHU,  but  propvr  or  peraMMU  iiwanll;  wu  sot 
M  >M  OMdi  to  iap«M  •  ncCMill;  of  proving  dMMMid'a 


Hit.  Term. 

LoUvni  of 

adiniulslralfon 
gruite^  to  til* 
widow  of  th« 

dc(^eaj«<l  wn'e 
Kucht  to  tw 
rrTokwl,  un  4h« 
ground  tbsl  no 
1«|IbI  contrut 
of  nurriAg* 
hnil  ever  (ob* 
(Ittod  bvtWMR 
bpT  and  the 
dcoMtcd.    Thm 
CoMrt  coDfim- 

trvtioN,  on 
proof  bj  on* 
witnMu  nf  ■ 
Rinrrbg*  tXtn- 
<le«llD«l7  Mle. 
bralcd  bj  ■ 
dcrxjTatD  iIdco 
■Irccaaed. 

Wbera  the 
fact  of  celebnt- 
tion  of  msr- 
riif*  (■  proT«(l, 
V(l«n  of  or- 
df  r*  need  not 
be  pro Ted, M 
Ibe  rrreoiOBj  U 
pre«aniail  to 
ta>r«b««tp«r. 
tarmti  bj-a 

Tto  JlWMid 

wMafcroMly 
4run](«B  iMbtta, 
which  ttleeltA 
bU  nvntal 
poweri,  and 
pro  red.      Httdt 
raped  t J  10  eO«t> 


lioM  bHwMB  tenporari  freoij  anil  Inaanilj  prep«r  Coaiid*r*d,  uhI  wh«0  Uia 
I  fueb  CBMt  i*  diift«d. 
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1834.       Line,  deceased,  to  recall  an  administration  granted  to 
I-    erm.  ^^^  jmpugnant  as  his  widow,  on  the  8th  May,  1830, 
Lbgbyt     on  the  ground  that  she  had  falsely  assumed  that  cfat- 
O'Bbibn.    ractcr,  being,  as  the  promovent  alledges,  neither  wife 
de  facto  nor  de  jure.     Robert  Poole,  the  deceased, 
died  the  2nd  August,  1828,  possessed  of  a  chattel 
leasehold  of  £300  a-year,   and   of  some  furniture. 
The  impugnant  relies  on   her  administration  as  a 
primd  facie  interest,  throwing  the  proof  of  the  fiKti 
to  defeat  it  on  her  opponent ;  and  such  is  the  law,  «■ 
the  grounds  that  whatever  is  done  by  a  court  of  ji» 
tice  is  to  be  presumed  in  law  to  have  been  rightly 
done,  and  done,  moreover,  with  the  opponent's  aeq«> 
escence;  but  this  latter  ground  loses  great  w«gk 
where  the  opponents  are  minors,  unable  to  protect 
their  rights,  as  in  this  case.     She  has  not,  however, 
rested  on  that  defence,  having  gone  into  evidnweaf 
her  interest  as  widow,  and  she  has  pleaded  that  od  a 
certain  day  and  year,  and  at  a  certain  place,  and  ii 
the  presence  of  a  certain  witness,  she  married  die 
deceased ;  and  she   hns  brought  evidence  to  prott 
that  on  Tuesday,  the  28th   August,  1827,  during 
the  Donnybrook  fair,  she  was  married  to  deceased 
by  tlic  Rev.  Joseph  Wood,  at  his  house  in  the  Hif 
niJirkct,  Smithficld,  about  eleven  o'clock  in  the  fiw- 
noon,  in  the  presence  of  one  James  Hatch,  then  the 
deceased's  servant ;  that  immediate  cohabitation  fo^ 
lowed,  and  was  continued  to  deceased's  death ;  andthit 
ho  publicly  owned  and  acknowledged  her  as  his  wife- 
Issue  is  joined  on  the  fact,  as  well  as  on  the  legality 
of  the  marriage  so  alledged,  for  the  promovent  asserti 
that,  first,  no  marriage  was  actually  had ;  secondly,  thit 
supposing  it  was  so,  the  deceased  was  incapacitated, 
by  nuMital  derangement,  from  at  that  time  forming  > 
contractor  marriage.    It  is  not  controverted  that  both 
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re  free  to  contract,  she  being  a  spinster  and 
'er,  having  recently  (early  in  August,  1827) 
ffife.  Miss  I-egeyt,  sister  to  the  curator,  who 
ilahidc,  where  she  and  her  husband  had 
before  gone  to  reside  for  the  recovery  of 
During  their  residence  there,  and  about 
of  July,  1827,  the  impugnant,  then  called 

pn,  daughter  of  a  sailor  at  Malahide,  had 
I  by  them  as  child's  maid,  and  remained  in 
ce  at  Mrs.  Poole's  decease ;  and  she  thcnee- 
kined  in  deceased's  house  in  some  capacity, 
that  capacity  was  is  the  subject  of  consi- 
st point  of  inquiry  is,  was  the  impugnant 
t  the  deceased  at  all  ?  There  was,  accord- 
r  case,  one  witness  only  of  her  marriage, 
teh.  His  deposition  states  that  the  mar* 
in  his  presence,  at  the  time  and  place  al- 
lat  the  deceased  and  the  impugnant  left 
ed's  house  in  Harcourt  Koad,  to  which  he 
tly  returned  from  Malahide,  between  ten 
D  on  the  2Bth  August,  1827,  after  break- 
hired  jaunting-car,  and  drove  to  the  house 

p.  Joseph  \Vood,  in  SmithBeld,  who,  tiatcb 
card  and  believes  was  a  clergyman  of  the 
id  Church  ;  that  he.  Hatch,  was  directed 
DeaKed  to  walk  on  before  to  find  the  house, 
did  by  inquiring  where  "Father Tack'em" 
DuHKcl  stated  ;  that  he  saw  the  man  called 
try  them  ;  that  Wood  looked  like  a  parson, 
I  band  tied  round  his  neck,  and  a  piece  of 
ircd  pink  silk,  as  he  best  remembers,  about 
I  shoulders,  and  hanging  down  before  him, 
mot  take  upon  him  to  say  whether  Wood 

pou  or  not, — he  might  have  been  of  any 
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_  =^        icier  mHizkT- — nor  whether  the  book  Wood  had  vn 

. ^    1  rrTTtr-oixiL  or  noc  as  he  cuinot  read ;  and  be 

-'  ia-  r      f;^r^,  liiar  w'z&ti  ihey  were  so  married  they  went  \uA 
•yiiiM::*.    ^omtf  becwrwn  eleren  and  twelve,  and  thenceforth 
^:iiabiteti  j»  zu&rried  pnsoos.    Though  Hatch  is  the 
:r>  iir^jc  «isie»  ot  this  alledged  marri^e,  he  ii 
iii:c  rittrzi  fz.i^r^AitBii,  being  corroborated  by  othen 
i=ii  37  ihe  cinr^TBstances  prored.     Another  witnoi^ 
Wjia-^rieti  Scon,  deposes,  chat  she  was  deceaied*s 
caD*iKte  !iev^3.bour.  and  that  she  was  in  the  deceased'* 
h<:ti:>e  cae  morning  they  set  off  to  be  married  faj 
W»i :  :ha£  it  wv  >fae  who  recommeoded  thdr  gnng 
to  ^jixi   ibe  aude  of  that  recommendation  will  pn> 
secily  ippeiT ' :  thiU  she  was  in  the  deceased's  booK 
w'-^c  uwy  recumed  home  to  it,  and  opened  the  hiB- 
c.':<x  :or  c^iem.  and  that  00  meeting  them  she  asked 
li*  inipu^aant   -were  the  words  said"  for  them? 
Q.Le:iaiiic-  were  they  married?  and  she  answered  tint 
thry  were,  and  >>.ewed  her  a  certificate  of  her  no*- 
rjc^.  whuh   Short  read;  and  she    adds,  that  after 
thit.  >he.  bT  desire  of  the  deceased,  drank  to  the  im* 
pujnin:"*  hed'.rh  a>  Mrs.  Poole.    To  account  for  the 
nrerjixeniiji-.-n  to  ^  to  Wood,  the  testimony  of  the 
Rev.  Mr.  Sii.*rvrJ-  a  Roman  Catholic  clergyman,  ii 
hijTh'y  material,  and  corroborates  the  testim(Hiy  of 
Short  and  Hatch.    He  deposes,  that  a  few  days  next 
before  the  alledsrcd  marriage,   which,    he   belierOi 
took    place,    the    deceased    himself  called    on  hiiD» 
and  told  him  it  ^Ta^   his  wish  to  be  married  to  the 
iiiipu^iant,  then  in  his  service  as  children's  maid,  who 
was   one  of  witness*  hearers ;  upon  which  Mr.  Stif- 
ford  very  properly  declined  to  marry  them,  inasmudi 
a-^  the  deceased  was  a  Protestant,  and  not  of  his  coD' 
^re<;ation,  and  recommended  the  deceased  to  ajiplT 
tu  a  Protcbtaut  clergyman  of  the  parish  to  do  so. 
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however,  was  not  satisfied  with  that 

a  short  time  af^rwar<l;i  he  again  called 

brd's,  anil  left  a  message  for  him,  she.  the 

being  with  deceased ;  upon  which  Mr. 

led  on  deceased  at  his  house,  and  explained 

reason  why  he  could  not  marry  them, 

he  would  subject  himself  to  severe  pc- 

doing  so ;   but  added,  that  if  they  were 

d  by  a  Protestant  clergyman^  he  had  no 

celebrate  the  ceremony  i^^ain.     He  goes 

.bat  she  being  one  of  his  flock,  be  felt  it 

ascertain  and   inquire,  and  accordingly 

as  wel!  as  he  could,  by  the  evidence  of 

persons,  that  they  afterwards  got  married, 

erwisc  he  would  not  have  given  her  the 

This  is  only  evidence  of  reputation,  and 

ter  force  than  the  hearsay  of  a  layman. 

nee  denotes  the  settled  purpose   of  the 

supposing  liiin  sane)  to  marry  lier;  and 

's  refusal,  and  his  reasons  probably  being 

to  Wiuuifred  Short,  she  reeommended  an 

to  be  made  to  Wood,  as  a  Protestant  cler- 

r  it  appears  from  the  depositions  of  Wil- 

knew  Wood,  and  calls  him  the  Hevercud 

ood,  as  do  others,  that  Wood  was  in  the 

Harrying  in  the  Haymarket ;   and  on  tm- 

having  shewn  Wildridge  a  certificate  of 

b  by  Wood,  he  was  of  opinion  that  if  Wood 

rated  it  it  wns  a  good  marriage,  and  that 
understood  a  marriage  hy  him  was  legal, 
appears  he  must  have  known  one  of  the 
a  Koman  Catholic;  and  he  aflcrwards  in- 
er  to  a  proctor  to  administer  as  deceased's 
m  that  and  the  other  depositions,  it  ap- 
bd  was  reputed  to  be  a  clergyman,  used 
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and  authorized  to  celebrate  marriage,  and  it  v  M 
probable  that,  after  Stafford's  refusal,  anj  ooc  «nU 
have  been  applied  to  but  a  supposed  Pn>te«taul  d* 
gyman.    It  can  be  no  matter  of  surprise  that  a  panA 
minister  and  license  were  not  resorted  to,  if,  at  «■ 
probable,  the  ceremony  was  to  be  had  to  aabify  Al  | 
scruples  of  the  girl,  and  not  to  make  a  public  diif^j 
by  him.     The  cohabitation  of  the  parties  from  tl— li 
as  man  and  wife,  she  having  been,  for  augfal 
appears,  before  virtuous  and  chaste,  is  a  coi 
circumstance,  as  tending  to  shew  that  somethiog 
passed  which  she  thought  would  legalize  the 
nexion,  never  before  illicit.     The  subsequent  ti 
ductioD  and  acknowledgment   by  deceased  of 
as  his  wife,  is  proved  by  several   respectable 
Bons,  not  even  cnHts-examined ;  and  also  her  per«C-i 
ted  assumption   of  his  name  is  proved   br 
O'Shaughncssy,  wife  of  a  fencing-master,  when  h| 
went  with  inipugnant  and  bis  sons  to  take  their  is* 
sons;  and  Miller,  a  provision-dealer,  orhuxter, prans] 
that  after  the  marriage  was  reported  to  have 
place  be  oflen  saw  them  walking  out  arm-in-arm, 
this  after  her  at  first  having  acted  as  servant :  «o 
Fegan,  a  schoolmaster,  who  resided  in  CI 
street,  near  them,  and  had  deceased's  spoils  to  edi 
fornearlyfouryears,swean>  that  deceased,  a  few  nu 
before  he  died,  introduced  impugnant  to  hirasshii 
wife,  and  he  saw  her  sitting  iu  deceased's  draffia|^ 
mom  as  if  she  were  such,  and  walking  with  him  tf** 
in-arm  in  the  streets  of  Dublin ;  and  that  when  df 
sometimes  went  to  the  school,  he  communicated  wiA 
her  as  stop-mother.  Mrs.  Thomas,  who  keeps  a  ladia' 
school  in  Aungief'Street,  proves  deceased*^  going  la 
her  with  impugnant  to  agree  for  the  education  of  kii 
two  daughters,ju.st  after  the  marriage  wn  repoftfi 
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ihe  rntrocluccd  thp  inipugnaiit  as  his  wife  and  as 
lie;  tills  witiiciis  never  doubted  her  being  so, 
tH  vuliintiirily  adih,  that  she  always  considered  her 
being  a  very  |>roiicr  woman.  It  ia  a  material  cir- 
loKtutce  in  corroboration  that  the  marriage  was  at 
time  asserted  by  her  and  her  family  ;  and  that  as- 
rtion  must  have  been  known  to  deceased's  uncle  and 
iiy,  as  there  Is  no  proof  of  their  afterwards  going 
deceased,  who  had  lUsfiraccd  himself  and  them  ; 
td  tliis  assertion  was  in  Wood's  life-time,  and  was 
clearly  avowed  on  deceased's  dcuth  to  Wil- 
Uge,  lu  whom  Wond's  certllieatc  of  a  marriage 
at  tt  certaiu  tiiUL*  been  shewn,  Wuud  being  then 
and  known  tu  Wildridge*  who  could  have 
the  trutli  from  M'ood ;  and  if  Wood  were 
lown  to  him  not  to  be  a  priest,  he  would  have  said 
at  once,  it  Ins  been  objected  to  Hatch,  that  he 
not  depose  to  the  facts  alledgcd,  viz.  that  Wood 
mrte  the  cerllticatCi  and  wrote  Hatch's  name  to  it, 
Dd  received  a  one  pound  note,  all  in  Hatch's  pre- 
;  but  this  coiUd  not  well  be  from  corruption, 
if  he  were  a  partisan,  and  had  sworn  to  them, 
R^ood  and  deceased  could  not  contradict  him  ;  and 
aould  rather  seem  to  be  forgctfulncss  or  inatten- 
DO,  as  be  was  not  examined  until  about  three  years 
tcr;  and  his  not  swearing  up  to  the  article  is  not 
lite  like  bts  having  sworn  to  too  much. 
Several  cases  have  been  referred  to  that  bear  on 
!  Uw  of  this  case,  as  decided  in  England,  on  the 
inu  of  persons  to  have  been  lawfully  married  be- 
e  the  English  Marriage  Act  of  George  H.,  which 
rated  from  March,  1754.  Two  of  those  cases  arc, 
\.  Executors  of  Sharp{a)^i\\e  caseofa  mar- 
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ri»ge  in  the  Fleet,  and  Bond  r.  30^1(0)  io  tHk 
of  Sir  George  Lee,  on  the  former  case,  in  «U 
judgments  were  given  in   Michaelmas,  I7M, 
the  policy  of  the  country  had  been  changed  bj 
Act.     Bond  y.Bond  was  an  interest  cause,  in 
the  wife  pleaded  a  fact  of  marriage  by  a 
clergyman,  one  Thomas,  at  Pcnkridge,  in 
shire,  but  failed  in  proof  of  the  fact,  and 
death  of  the  clergyman,  to  either  of  which 
duced  no  evidence,  but  gave  proof  of  col 
and  uniform  owning  of  her  as  wife.  The  other 
case  of  a  marriage  alledged  in  the  Fleet  by  a 
parson  living  there.     Sir  George  Lee's  note  iii 
there  was  some  proof  of  the  fact  of  marriage  fcyl 
witness,  but  the  case,  like  the  fonner,  chieflj 
on   the  cohabitation  and  uniform  owning,  on 
he  rested  the  greatest  weight.     Another  o* 
cited,  PVafton  V.  Rtder{b)^  but  though  onlriji 
tatioT)  suit,  the  fact  of  marriage    was    the  dc 
against  the  false  boasting.     There  was  but  one' 
ncss  to  it,  and  no  proof  of  the  allegation  thil 
person  pleaded  was  a  priest,  it  l)eing  only  sworn 
the  celebration  was  near  the  Fleet,  by  a  perion  nan 
who,  the  witness  bcHcvcd,  was  in  Orders.   Tbei 
dencc  is  stronger  here,  as  I  mentioned  before;  «idi 
has  been  said  in  Lord  Hawk  v.  CorTi{c)  by 
Stowell,  to  be  ruled  in  an  old  case  by  the  Del 
that  even  in  a  strictly  matrimonial  cause  it  was 
necessary  to  shew  letters  of  Orders.    Now  it  has 
said  in  several  cases  cited,  that  the  law  of  Ireltt^l 
respect  of  marriages,  is  the  same  as  that  of  £i 
prior  to  the  Act  of  17^'t}  there  lieing  no  Irish 
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on  the  subject ;  aud  I  a^ree  eatlrely  in  that  posi- 
i«  and  that  circumstanceti,  with  evidence  of  coha- 
tJon  and  public  owning,  make  suiBcient  proof, 
igh  no  actual  mai'iinge  be  directly  proved  by  a 
less  present  at  it.  But  I  do  not  feet  it  necessary 
)ve  an  opinion,  as  some  have  done,  that  the  law 
reland,  as  administered  in  her  Consistory  Courts, 
I  not  require  the  intervention  of  a  pric&t ;  such 
opinion  is  here  uncalled  for,  and  would  lie  extra- 
cial,  the  evidence  in  this  interest  cause  proving, 
ly  mind,  a  fact  of  marriage  celebrated  by  a  person 
)rders  or  not  at  all :  and  even  when  thejactum  is 
e  inferred  from  coliabitation  and  public  owning, 
uy  be  on  a  presumption  that  the  necessary  forms 
c  used,  and  that  if  the  iuterventioa  of  a  priest 
essential  it  was  part  of  the  form ;  aud  it  can 
!Cely  be  necessary  to  rule  that  ub&tract  question, 
e»  it  lie  proved  or  confessed  that  no  such  intcr- 
IJon  was  had ;  and  hero,  in  my  opinion,  is  !»ufH> 
It  evidence  of  a  marriage  in  fact,  though  claiidcs- 
fly  performed.  The  fact  being  proved,  the  pre- 
Ipbon  of  law  is,  that  it  was  legally  constituted, 
tigh  irregularly  ;  and  the  bui^dcn  of  proof  of  the 
B  relied  on  to  shew  it  void  in  law  is  thrown  on 
party  impugning  it. 

lere,  supposing  the  marriage  had  in  fact,  it  is  al- 
to have  been  null  and  void  ;  and  if  so,  it  follows 
the  impugnaut  not  being  widow,  her  letters  of 
ioistratiou  must  be  revoked.  The  ground  of  nul- 
here  alleJged  is,  that  the  allcdgcd  husband  was  at 
time  of  unsound  mind,  so  as  to  be  incapable  of 
nting  to  it,  the  consent  of  both  parties  to  a  mar- 
contract  being  of  the  essence  of  the  contract  of 
Lnrimge,  as  the  consent  of  the  parties  to  any  other 
{itrsct  is  essential  to  its  validity.     If,  tlicn,  the 


/Hi.  7erm, 


Lbuevt 

V. 

O'Bbisn. 


TTi*  fact  ot 
prnrad,  tlinuifh 

irrp|tuliLr,  kti 
Ugalltj  >■ 

fmvmti. 


rnwandnuiof 

mi  ml  all*  lined 
lu  k  ground  ef 
iiijlllt;r  of  mar- 


K%V  IK  TBS 


the 

w  B  ••  imoma  AitttB 
I  gnio^  s  C0D»eat  to  tW 
ibetvern  hiiDmodtbeini 
bovpao  the 
■ms  Dpon  the 
•frmmtm  itur  pn 
tbepromovtrTiC 
I  of  mind  (as  he  is  boand 
ai  tbc  Tcnr  time  of  mikai 
w,  aat  by  eridcuce  of 
Mg  to  hii  iMc  isd  acboM^  conduct  or 
Ibt  patadv  timcw  bafc  bj  cnikmvounng  to  pn«t : 
ihc  dBonnd  was  ■£  ■MOUid  mind  at  some  Ume 
•nmm  to  Ab  tiae  of  the  act  m  question,  and  bj 
iag  iB  tiie  prinapie  tbat  bj  so  doing-  a  pi 

adioa  in  his  faroar,  dnt 
proTed  continued  tn  ta^ 
Ae  period  of  the  act  in  qacstioD  ;  aud  tlim 
(if  that  pnmaKf$Mn  boltb)  it  lies  on  tite  inpvj 
lettiag:  op  the  Jactum  to  rebut  the  prcsuinptioa 
pfOTUig  as  clearlv  that  the  ioaanitr  so  proved  to 
existed  had  then  whollj'  ceased,  or  that  at  least  it 
intemiilted,  so  that  the  deceased  was  then  in  a 
intenral.  These  principles  cannot  be 
ther  are  laid  down  by  Lord  Thurlow  in  the  wit 
knotrn  case  of  the  Aftometf- General  ».  ParnAn^  k 
Chancorvfo).  That,  however,  was  no  new  discoTOJ 
by  Lord  Thurlow,  but  was,  in  a  great  measure,  Cibi 
fiom  Swinburne  on  \ViUs(A),  who  exeracte<l  it  Iriia 
the  bouks  of  Civil  and  Canon  Law,  with  distinction 
and  qual  ifications  of  the  ^eneml  ndc,  rendering  it 
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it^lHgible,  and  leading  to  a  conclusion  that  ite  strict 

...  ,  ,     -  ,-  r  Hit,  Ttmn, 

ppncotioii  was  not  to  be  made  ni  every  case  ot  irenzy 

Accidental  causes,  afterwards  removed,  or  wliicli 

Btdcred  to  be  temporary  only  in  \i&  own  nature.     O'Ubibn. 

BpuUcation  should  not  he  made  to  the  case  of  a  Linituofiu 

ftPpliolilHL 

)n  who  had  done  or  used  wild  and  unreasonable 
or  expressions,  whilst  labouring  under  the  ef- 
of  a  wound  in  the  head,  or  of  a  fever  of  which 
Wtt.s  cured,  before  ihe  act  in  question ;  or  to  the 
redcnt  temporary  frantic  acts  or  delusion  produced 
drunkouness,  which  produced  temporary  lusa- 
U  and  which  usually  dies  away  with  the  exciting 
the  law,  in  such  cases,  would  not  presume 
continuance  of  such  affections,  or  even  their  re- 
without  the  occurrence  of  some  fresh  accident 
exciting  cause,  particularly  in  the  case  of  apparent 
lity  being  the  effects  of  drunkenness,  whether 
sy  last  for  a  week  or  only  a  day.    In  order  to  apply 
rule  of  shifting  the  onus  probandi,  a  presumption 
it  be  raised  of  two  facts ;  first,  that  the  person  so 
cted  from  liquor  must  necessarily  get  drunk  a^ain ; 
second,  that  if  he  did,  he  must  be  similarly  af- 
;d.      It  is  a  different  case  ulien    actual  proper 
lity  is  once  established,  and  it  is  to  such  a  case 
principle  laid  down  in  Attorney 'GeiiKral  v.  Parn- 
Iran  intended  by  Lord  Thurlow  to  be  applied, 
will  appear  from  the  cases  cited  of  White  v. 
^iUioR(a),  and  Hall  v.  Warren{b)\  and  Lord  Thur- 
limsctf,   in  the  Utter  part  of  liis  judgment,  in 
ring  an  objection  that  the  derangement  there 
.>dgcd  should  be  deemed  a  bodily  and  not  a  mental 
*,  shews  that  when  he  spoke  of  derangement  of 
ind,  he  bad  In  view  a  constant  habitual  derange- 
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j^_^^_    ment  of  mind,  whether  from  bodily  disease  or  otHer- 

' wise.  The  construction  put  od  Lord  Thurlow's  prio- 

''^"'^  ctple  by  Sir  J.  Nichol,  in  several  cases  cited,  ope- 
O  Bu^  ciallT  in  Airey  i.HiU{a)t  is,  that  it  is  applicable  only 
in  the  case  of  insanity  properly  so  called.  His  wordi 
are :  *•  Where  actual  {proper)  insanity  is  proved  to 
"  hire  once  shewn  itself^  either  perfect  recovery,  or, 
"  SI  least,  a  lucid  interval  at  the  time  of  the  fna&i'i^, 
"  mu^t  be  dtrarijf  proved^  to  entitle  any  aBedffed  to- 
*"  lamentarr  instrument  to  be  pronounced  for  as  a  viUd 
••  will."  Again,  he  says :  "  The  testator's  case,  tho, 
*"  appears  to  the  Court  to  be   that  of  a  person  not 

-  (  prttp^bj )  insane  or  deranged ;  but  to  be  that  rf 
*"  a  p^-pson  addicted  to  a  species  of  ebriety,  whie^ 
"  during  its  subsistence,  frequently  produces,  and  ii 
"  proved,  in  the  present  instance,  to  have  actm^ 
*'  produced,  upon  the  subject  of  it,  effects  very  nmi- 
*"  \jx  to  those  which  insanity,  or  mental  denllg^ 
'•  ment  \  properly  so  called),  would,  or  might,  hiTe 
"  ^vcjsioiied.  In  other  words,  the  deceased  appon 
*'  10  the  Court,  not  in  the  light  of  a  madman,  but 

-  in  that  of  a  penson  habitually  addicted  to  the  lae 
**  L>f  spirituouis  liquors,  under  the  actual  excitement 
*'  ot'  wiiii'h  he  talked  and  acted,  in  most  respect^ 
**  very  like  a  madman."  In  that  case,  it  appeared  that 
the  da*o;uiHl  whose  will  was  in  question  was  addicted 
for  scvcnil  yoai^  to  habits  of  gross  intoxication,  ind 
in  most  in;$tances  he  not  only  talked  wildly  and  in- 
coherently, hut  acted  and  conducted  himself  in  iD 
res[HH'ts  very  like  a  madman  ;  but  he  is  admitted,  in 
the  gri'iUer  part  of  these  instances,  to  have  been  in- 
tu\ie:)ted  ut  the  time(6). 

(«)  2A.it!. -JOS. 

(&1  In  [lie  jiKlgtnent  in  Lord  Trimleslon  t.  (yShee,  delivered  bf  Dr. 
R.^dcliff'  in  this  Cuurl,  in  HiUry  Tenii,  (833,  the  follomng  patsage  oc 
cum : — Tiic  main  point  of  the  pruoiurent  in  the  com  of  inpezdiiiKBt 
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The  first  question  theu  is.  is  it  proved  that  the  de- 
sed  wax  gerienill}'  or  habitually  afflicted  with  in^- 
ty.  properly  so  called,  or  not  ?  for  if  the  party  was 
fnerally  insaui^,  the  marriage  must  be  proved  to  have 
n  liad  in  a  lucid  interval,  Turner  \.Ma^eTs{a),  It 
admitted  on  all  hands,  that  even  previous  to  his  going 
t  MaUhide.  and  especially  from  March,  1B27.  he  ad- 
ictcd  himself  to  the  innnwlcrate  use  of  spirits,  and 
d  to  be  at  tiuies  grossly  intoxicated  at  almost  nil 
fs  of  the  day  ;  but  he  was  not,  so  far  as  it  appears 
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diw  will  is  «!»( Iia»  been  CDOtendcd  fur  I17  all  liis  tdrocatrB.     Tli«7  Tho  pr«niini>- 
^.  Uul  Uri  uDsvaAuiiable  importunity  uf  bis  wife,  wliicli.  lu  eHrajii;  ^'"^  "^  '^'"'* 
■■,  indoced  faim  to  palm  on  b«r,  aa  Iruv  and  PKecutcd,  the  fiiU«  ud<I  ^  euJ;  of  lu- 
eodteil  or  IH04;  and  her  iltpo  uaumcd  coiiirol,  ftvoided  hkj,  do**  not 
■  Mratigem,  being:  on«o  proved  bj  Uic  tvsUior's  dcclaralioni  lo  P^"*"^!  I"  ^f* 
3i»  (whicli,  bjf  (be  wij,  U  Ute  tmly  evidence  lA  import  unity),  (lie       .  J,nu^| 
■wufnpiicHi  or  law  it,  dial  turh  rvntrul  is  for  eTerafldr  prtvumeH  lo 
lUnae  tiotil  the  coaxnsj  is  proved,  and  tbul  Ibe  »3nie  do<-triQe  pre- 
b  ■>  it)  lunacy,  and  for  wbirit  «ee  the  ctsc  af  Atlara^-Gtnwn!  v. 
nUttr.    Nn  authority  baa,  howi^ver,  \ief.a  rired  10  auppArt  ihis  nnrel 
wbicii  »reui«  to  n;c|oirv  une.     One  plain  disiiDcdon  betwevn 
otiDifiared  is  fhU:  habitual  gcnrrul  mtnnii}-  is  inherenl,  and 
B  mind  Itaetr;  wlierea*  iniportuniij  and  control  are  ibe  acta 
rv. octanonally  a|^lied  by  ibejii, andliuving  iiiore  or  leu  wciglit 
ing  lo  Um?  degrees  oflheir  pressnri?  on  ttic  puny  from  witfiout, 
his  opporlaniti'i  and  means  nf  reMnlaoce  in  each  partimlar  r-Bun, 
wif1«oc«,  however,  of  iinreanonaUli!  imporlunity  liaving  been 
in  any  particular  ituunce,  is  certainly  a  Tad  making  it  m-ces- 
fof  a  Court  10  ii*e  much  r-iulinn,  anil  to  be  *ii!<pirinuii  in  weighing 
e«idenre  applied  to  iibi_'ir  (be  eaiuence  of  imjitiriunity  and  n>nirnl 
almdor  cosei  vulMeqitently  anting.     Were  tbe  dociriDe  of  Irgid 
ition  once  extended,  aa  retjuired  by  ihe  advocate*,  to  a  case 
the  present,  it  would  b**  inouy  di'grcrs  morv  diOivall  lu  ptove  an 
I  i.f  freedom  in  aui-li  case  Ihan  a  lucid  interral  nfreuMon  ia  (he 
',  and  a«xt  tn  irapxssiblc  for  tbu  tcHtaior,  though  beconi'S  ntura 
to  liii  Witt,  lo  make  to  lier  a  beneSctal  bei]uest  of  any  nag- 
le;  fur  lh«  vi>ry  eiienl  of  the  benefit  (r»uld  argue  th«  grealne« 
r  cuniro^  and  the  openncsf,  aoieninity,  duliberalion,  nnd  fonna- 
wfeze>rtitinn  uf  tbe  iiutfuni'rnt  cuaremng  it  miglit  readily  be  con< 
to  arise  from  ibo  increase  uf  control,  thougb  taor*  guardedly 
poUlMy  exereiaed. 
(«;  1  Ilagg.  C.  ft. -114. 
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rbp  tnne  of  his  stay  at 
•uiiaiut.  T  TSf  -—ni^ae  saae  described ;  for  Lloyd, 

ot  the  two  attacks  of 
radrelT  brought  (■ 

riA  r3«Bed  into  intimacy." 
Lf£  vhii  that  disease,  fir 
«bo  WIS  in  the  faiU 
:g^-^~'.c  ^*  '"^«-  »Tif  aLed  in.  The  coiDptuot 
'  r  r  t:^  -rza  T-nn  itsk,  and  a  modern  A» 
is  =i*=-i  7  :«-..— ?!-«  -rt^taii.  UovdsaxsaA 
L  is^:.-;  ik>^=-  1  »f^  aad  he  describes  it 
-TLs  *  -ij^sLTihii  ^'Sf  m' madness — "spot 


.  ner-aCTg  $elf-destructioD,  aai 

-  --  — ^^  n--  T^^  -:  r^?  irTn  a  pistol  or  a  mor 

-  .  '~7-:'  :  »-rr:  .  tic  i»  »»■  quite  insane  while  the 
-■:»..•■-■=  -«;?.'. "  As*  i:  i«ems>  he  had  prevKMi 
^-Zi-^j.    AT:r^rir  ?■=■  jr.  rrtjm  the  same  exritb^ 

_;.       i  1-  -:  ^i-s.  'IS  w::'e  appeared  accustODoed 

:  :  -         AiT-r    4,-1— .:r.    who   nurse-tended  the 

T         .  —  -  -r^^    ■".:■:'■  >  —  -ir  erfiect*  of  his  habits  of 

:.    :k  .--.  1-  ji  irtcDiied  him,  and  before 

J    ^  -_  ' , :.  Li.  llL  _:  the  iist  four  months,  thae 

_: .  -:-■  SIT*  zz-i  fra  thing'  he  used  to  do  ii 

•    —  —  »Tt^ :;  .-ill  :;.r  spirits;  and  sheappeiii 

..-—•.-    _  ::  irri.  for  she  says,  ^  it  depended 

-  :  -  ■•:    . .  izr.rr  ::  i.-jik  he  would  use  each  day 

-  »■.-■:-:•;  ;r:-,-t  wruid  be  to  make  hira  wild  and 

r;  ; -_-^;-i  :r  il:ii^nher  stupid."  One  of  thou 
-  --,  v-iTz:r  liescribes  as  about  a  month  or 
•■. ,  '^.  _-^:  v.t:T  went  to  Malahide,  when  one  night 
;.-  T-a  ..-^  he  saw  his  deceased  mother  and  sister  look- 
:=ur  ^  -"".  —  ^""Si  the  ceiling,  and  brought  a  pistol  to 
>h.-::  ir.en: :  but  Gayuor  got  him  to  go  to  bed  "with 
humounng  his  folly."     A  second  fit  she  describes 
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lortly  before  his  wife  died,  in  which  Lloyd  at* 
led  him :  "  He  went  to  his  wife's  bed-side,  and 
haTinv  asked  how  slie  was,  he  clenched  his  fist, 
and  shook  it  at  her,  saying  to  her,  in  a  furious, 
TTolent  manner,  'D — n  you  !  why  don't  you  die?'  '* 
mm  to  take  it  thiit  those  wild  actions  and  strange 
iviour  of  the  deceased,  prior  to  hia  wife's  death, 
the  temporary  etfccts  of  the  excitement  caused 
the  immoderate  use  of  spirituous  liquors  grown 
a  habit,  and  not  acts  of  proper  insanity  or  mcn- 
^lure,  nor  even  constant  habitual  derangement 
a  bodily  disease,  he  having  none;  and  in  so 
cting  I  am  borne  out  by  the  promovent's  allega- 
(aud  the  principal  witnesses  to  it,  Mrs.  Poole 
Wildridge),  which  affirms  that  the  primary  cause 
his  lunacy  was  the  blow  given  him  by  the  death  of 
<  wife,  to  whom  it  is  proved  lie  was  much  attached. 
Emcrsonl'oolc,  wife  of  his  uncle,  who   died 
iding  the  cause,  and  was  examined  only  on  the  pri- 
allegation  of  the  promovcnt,  is  the  only  relative 
friend  of  the  deceased  produced  to  prove  his  gcne- 
unsoundness  of  mind.     She  says,  to  the  first  arti- 
f,  that  slie  had  frequent  opportunities  of  observing 
conduct  and  demeanour,  fur  some  time  before  the 
red  marriage,  "  and  it  is  her  firm  belief,  opi- 
nion, and  conviction  that  he  then  was  a  lunatic,  or 
person  of  unsound  mind,  and  incompetent  to  con- 
(mrt  marriage."     And   to  the   fourth  article  she 
ifs:  ^  It  is  her  belief  and  opinion  that  the  death  of 
hi>  wife  was  the  priuiary  cause  of  unsettling  his 
intellects;  and  tltat  his  constant  hahits  of  intox- 
ication greatly  added  to  the  effects  of  that  in  pro- 
moting his  insanity,  so  that  he  became  a  cunfirnied 
"  lunatic,   or  in^ne,  a  considerable  time  before  his 
^  death."  William  Wildridge,  law  agent  to  deceased, 
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gives  his  Opinion  to  the  first  article,  atdmiBU 
belief  that  at  the  time  of  the  alledgcd  mum^  tk 
deceased  was  a  lunatic,  or  insane  person,  mi  h%  mm 
thereof  incoutpetcut  to  euler  into  i  coDirart  of »» 
riage  ;  and  that  sudi  his  fnul  sUte  of  miiul  *«  n- 
ilenced  by  his  conduct  and  manner  some  time 
that  period.  And  to  the  twenty-fourth  artickltti 
**  The  wife's  death  was  a  blow  that  spfxafcA 
*•  unsettle  the  ilecensed's  btain,  and  firo» 
••  became  a  madman."  Now  the  Uw  requim;. 
yciScation  of  the  acts  on  which  inch  opi 
gBMnlimaiu^jirc  founded,  and  Mrs.  Poole  pri 
i»f««e  mt  OKtance.  She  says  that  a  fewii^i 
Ts  first  nife  died  he  told  tier  bi 
Wan  before  his  wife  died  she  lud 
IB  phce  the  two  daughters  uaiffi 
«l)fc».  Htady,  the  proprieior  of  a  m\ 

Bny ;  and  she  says  that  tn  «  ^1 
katf  he  came  to  witness  aiul 
Van  to  Bray,  to  introduce  W 
hb  wife's  dying  wvbcib 
So  far  there  are  h 
i^  Inc  she  adds  to  the  twelfth  artide, 
whilst  at  Bray,  hit 
were  such  as  (thotfrfl 
cSedB  of  liquor)  to  cow 
ttwdhr  t^  he  wa^i  of  unsound 
wild  and  ineohcrent  h 
So  far  all  is 
Ifak  UiMllj  B  not  produced  to 
to  k;  haMln^  ke  n^t  have  takeo  «■ 
Wlire  W  iH  •ac     Tbe  acxt  article,  the  ll 
ftiN«t^  goes,  into  paxticnlar  cooduct  on  their  ntf> 
boMe  UQ  the  car.  aod  stom  that  **  he  eiicoan|:<' 
**  kbtf  driver  to  driTe  fiinomiy,  which  he  did  nott'* 
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tad  he  turned  roiuid  suddenly  and  said  to  Iter, 
'  Who  are  you,  and  where  do  you  live  ?' "  And  he 
tearcd  to  forj^t  her :  and  on  her  tf  Ilin^  liini  who 
p  was,  he  exclaimed,  '*  God  hluss  inc  !  I  have  met 
ifa  such  n  person."     And  she  says,  that  though 

manner  was  that  of  a  gentleman,  his  wlldne.«s  and 
©herency,  and  total  loss  of  memory,  left  no  doubt 
ber  mind  he  was  tlien  of  unsound  mind,  and  men- 
y  deranged.  Slie  docs  not,  however,  say  that  he 
I  not  tiiken  spirits  at  I^ray,  or  before  setting  out ; 
I  only  **  that,  to  her  knowledge,  he  bad  not  taken 
'  while  ID  her  company."  Under  all  the  cir- 
DStaneev,  can  I  conclude  from  that  the  existence 
^erai  or  habitual  insanity  ?  As  to  Wildridge, 
gives  nothing  whereon  to  found  such  a  conclusion, 

he  says  he  knew  deceased,  and  often  saw  him, 
m  March,  1827,  to  his  death,  and  never  met  hira 
a  state  of  sobriety,  or  free  from  the  influence  of 
Bor,  or  the  effects  of  it;  and  "that  he  became 
1  confirmed  lunatic,  persisting  apparently  in  in- 
lolging  in  the  use  of  ardent  spirits."  lie  says,  the 
SMsed  used  to  call  at  his  ( Witdridge's)  ofTico  often 
BT  the  marriage  to  give  directions  about  his  busl- 
H,  but  his  nianncr  was  so  clearly  insane  that  wil- 
ls or  his  clerks  paid  no  attention  to  them ; — nor 
Mid  they  were  he  not  sober — but  none  of  the  clerka 
t  examined.     The  single  pni'ticutar  instance  given 

Wildridge  is  of  an  attempt  of  deceased  to  take  in- 
eent  liberties  with  theimpugnnnt  near  Wihlridgc'a 
or,  on  a  car,  in  June,  18-28,  nearly  a  year  after  the 
irriige :  it  is  not  stated  what  they  were,  nor  does 

klridge  explain  hoiv  (when  he  never  saw  him  free 
no  the  effects  of  liquor)  be  can  attribute  that  to 
Pper  insanity.     It  docs  not  appear  that  Wildridge 
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alwap  trcflted  or  considered  deceawd  as  pnfn^ 
deranged,  distinct  from  the  effects  ofinefariety;  lor  eta 
about  aweek  or  ten  days  before  he  died  (whenhei* 
under  the  care  of  Dr.  Kirby  for  delirium  irmm, 
uid  who  says  nothing  of  insanity),  Wildridge  wank 
him  to  pay  rent  to  himself,  but  finding  bis  ataHK] 
left  it  n-ith  his  son,  a  boy ;  and  on  his  croa-euMi-] 
tion  he  seems  not  to  distinguish  between  ui 
of  mind,  and  the  effects  of  excitement  frotn 
saying  "that whenever  he  met  him  he  wasappsadf] 
drunk  or  mad ;"  and  **  he  considered  him  of 
**  sound  mind,  or,  at  least,  of  a  most  exl 
'^manner;  and  the  change  (if  any)  after  hb 
"  death,  he  believes,  was  caused  by  constantly  drills 
*^  ing  to  excess."     It  also  appears  from  the  o*J 
examination  that  Wildridge  did  not  think  thcdem^l 
was  alnrays  even  drunk  or  incapable,  for  lettcnrfl 
his  are  in  proof,  written  aflcr  the  time  of  the 
riage,  one  in  September,  I827i  on  matten  ofba*! 
nes^  and  a^wlogizing  for  giving  him  so  much  tmUi 
in  addition  to  what  deceased  already  had;  tbcitf'' 
tcr  of  January.  1828,  is  somewhat  technical,  iiMlf(t-{ 
mises  to  this  incapable  person  furtlier  profe 
information.    Whilst  on  the  subject  of  letters,  I 
mention  tliat  there  is  one  of  the  Isl  Sept<faaber,  \S3lk\ 
from  Lloyd  to  the  deceased,  asking,  in  an 
form,  for  remuneration  for  attend'uig  his  late  ai^l 
lie  Miys,  he  has  a  particular  cause   for  asking  irliA 
he  doc$  not  wi^h  to  have  known,  but  can  trial*' 
decejtscd's  "  &llenc«  ;"   the  letter  shews  he  «* 
uoc  liave  then  thought  the  deceased  habitually  i 
properly  in>ane ;  and  he  says,  he  tiad  then  do  r«* 
to  believe  (though  he  attended  htm  before)  tbit^ 
deceasedj  at  that  tin>e,  laboured  under  insanity;  m' 
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Ok  letter  shews  the  marriage  was  tlien  believed,  for,    „.J^*' 
he  fc»)S,   he  wrote  for  money  in  cunsts^ueiice  of  a  ■ 


report  of  the  marriaj^c,  as  lie  tliought  uo  further 
1  dclicac)'  need  be  observed.  IfWildrid^e  was  con- 
^■v-iiKed  of  proper  insanity,  at  the  time  of  the  marriage 
^blAted  in  the  certificate  he  hadsecu,  why  did  he  bring 
"Her  (impugnant)  to  Mr.  Tilly,  the  proctor,  as  the 
idow  ?  though  there  was  a  marriage  in  fact ;  and 
n  if  he  thought  deceased  was  drunk  at  the  time, 
could  have  asked  Wood.  If  Mrs.  D.  Poole  was 
convinced,  why  did  not  she  or  the  other  relatives 
near  biin  and  put  him  under  legal  protection, 
of  leaving  him  in  the  management  of  his 
?  But  both  of  these  witnesses  confound  the 
ons  of  insanity  with  wild  actions.  Much  stress 
Uid  on  this,  that  the  deceased  was  a  proud  man, 
of  a  lufty  spirit,  and  considered  so  much  his  rank 
id  situation,  and  that  of  Miss  Legeyt,  that  nothing 
t  general  derangement  could  have  induced  him  to 
trry  hb  servant  delibcnttely-  But  that  argument 
Id  have  applied  with  force  to  any  niau  save  one 
d  by  the  gross  habits  of  intoxication  at  all 
ni.  To  ulk  of  the  lufty  spirit  of  such  a  person 
ould  he  an  absurd  as  to  boast  of  the  early  innocence 
d  virtue  of  a  prostitute.  That  vice  had  so  sunk 
lim  in  society,  and,  of  course,  in  liis  own  estimation, 
dut  lie  could  feet  no  degradation  in  the  act  which 
^ve  him  the  cont.taiit  protection  of  u  virtuous  female, 
buwever  inferior  in  rank,  whose  marriage  with  him 
pve  her  a  common  interest  in  his  welfare.  How 
could  be  have  expected,  witli  so  hateful  and  inherent 
ftpropcDsity,  the  hand  of  a  lady  like  his  former  wife, 
orto)  woman  of  liis  own  rank?  But  with  this  low 
i^  peniou  he  made  uo  exhibition  of  the  ceremony,  but 
H  Bamed  her  claudestiucly  ;  and  it  is  no  proof  of 
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nenl  insanity  that  he  sent  hts  ilaughten,  and  rm 
sons,  to  boarding-whools,  an-ay  from  n  rtnesing  bi 
dissipation. 

It  was,  in  my  opinion,  incumbent  on  the 
*ent  to  prorc  pre-existing  insanity,  properly  » 
and  that  therefore  the  prooiuveiit's  evidence  ifa' 
have  been  pointed,  to  shctr  insanity  proper,  or  t 
paclty,  at  the  time  of  the  marriag'e;  but  tliAtbr 
not  done.     The  act  of  marriage,  thoiigli  probably 
unwise  one,  does  not  conclude  as  to  insanity, 
it  is  a  circumstance  to  be  considered  in  the  chuo 
proof.     The   contemporaneous   evidence  is  not 
&vour  of  mental  incapacity.     Ills  going  at  two 
ral  timeS)  the  last  day  or  so  before  the  nurri^ 
Mr.  Stafford,  shews  a  determined  purpose  to  cftctt 
in  a  private  way ;  and  the  pronioveut  has  dm  «bl 
that  res[>ectable  person  aquestion  respecting  dcoeiaA' 
manner,  or  whether  he  was  under  cxciteineiil  or  «• 
capacity  of  any  kind  on  either  day,  and  Mr.  StaJai 
believed  the  marriage  good,  which  he  could  not  bm 
thought  if  the  deceased  appeared  insane.    Is  Ibi 
manner,  the  respectable  and  indiflTercnt  ptnooi  ^ 
whom  deceased  introduced  the  impugnant  a»  hit  wk 
hare  nut  been  cross*examined  to  his  manner  or  n- 
pre^stons  at  those  times.     The  only  cuateio{iurfl7 
witness  cross-examined  is  Hatch,  and  his  unmta 
mination  stales  that  the  deceased  had  not  taken  fifa>> 
except  his  u^ual  grog,  the  day  of  the  momiiiL 
uiarrtogc,  and  was  not  iuto!(icated,  nor  wiu  l-. 
the  night  before;   and  that  he  was  by  no  m.-:.- 
fected  by  liquor  on  the  morning  of  the  mairiy; 
he  neither  went  out  nor  came  home  intoxicated,  ini 
when  sober,  Hatch  does  not  consider  bis  uudentaai* 
ing  latterly  to  have  been  impaired. 

Such  is  this  case,  aud  the  evidvuct*  in  support  af^ 
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and  t  think  ihat  the  impugnant  has  proved  the  fact 
of  marriage,  and  thai  the  pioiiiovent  has  not  proved 
insanitv,  properly  so  called,  before  the  marriage  ;  and 
that  he  has  failed^  indeed  scarcely  attempted,  to 
prore  the  marriage  uull  by  reason  of  the  husband's 
uiisoumlness  of  mind  at  the  time  the  marriajre  took 
place,  anil,  therefore,  that  the  administration  nniiit 
iland. 

[The  Court  signed  sentence  on  behalf  of  the  im- 
pu^iaut,  and,  on  the  consent  of  tlie  parties,  ordered 
the  costs  of  both  parties  to  be  paid  out  of  the  de- 
ceased's assets.  From  this  sentence  there  was  uo 
ap^xial.] 
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BUSTEED  r.  EAGER. 

Thi*  suit  was  brought  by  Maria  Bustced,  a  widow, 
againu  Morgan  O'Connell  Hager,  a  caveator,  and 
WIS  instituted  by  lier  for  the  purpose  of  obtaining 
administration  to  her  sister,  Ellen  Bustced,  widow, 
ilcccased,  with  her  will  annexed  ;  which  was  opposed 
by  the  caveator,  who  allcdged  a  will  of  a  prior  date, 
and  contended  that  both  wills  should  be  annexed  to 
the  letters  of  administration,  as  containing,  together, 
the  hist  will  and  testament  of  the  deceased.  The 
8nft  will,  dated  22nd  November,  1831,  and  marked 
in  the  cause  with  the  letter  "  A."  was  as  follows: 

"  May  a  deep  sense  of  gratitude  to  Almighty  God 
**  for  all  his  mercies  in  leaving  me  a  sound  mind  to 
••  this  moment  be  properly  estimated  by  me,  and  may 
"  this  my  lost  will  and  teslanicnt  meet  with  the  ap- 


of  ■  UUt  Mm,  aOd  Ibc  •dniMion  uhI  affccf  of  puol  •riduca  of 
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two  will*, 
neither  Injiinjr 
respect  0011- 
[r«rj  to  lli« 
oth«r,  uii<l 
neitbrr  co  lu 

tliiarjr  lirijitrit 
or  an  •■niiilorj 
appni  111  molt, 
bat  iho  Uicar, 
though  It; led 
her  iMt  will, 
bvin^  fnlhcr 
iv(i<Jti.'i1tarj  to 
the  formw. 
Til*  Ctiurt  (l». 
ffreod  (or  both, 

•■  canUiliin|{, 

toRrihvr,  \ba 
»ill  artti« 
iMUtor. 

nimpiioD  of 
roiocatioD  of* 
forniur  ivlll, 
aHii»it  from 
intciilion  oon«l> 
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^IftU.        u  prohfttion  it*  rhtiiie  who  4aH  snrrtve  me^  if  hit  ar- 

. ■    **  TifM  ^sh.  pMricniariy  ot'  my  dear  bradier,  whoic 

BcATRBD     a  :itffiient    circumscances    alone   tHe*an  him  firaa 
Sjuimm.       **  beinir  i  joint  shars-  in  ail  I  posBes.    I  leave  to  mj 
**  <uacer,  Mm.  >Iima  Biuteeii,  my  home  in  Strad- 
**  itTTKC  Titfa  garden  and  ivfficeSr  and  all  gnaad  mm 
**  in  my  poMesaiiui  or  hereafts'  to  deroWe  to  mt,  to 
**  hft  by  her  enjovefi  durin^r  her  Ii&,  and  to  faer  m 
"  John  u  her  deach  ;  -^oold  he  not  be  diea  afii^  to 
**■  her  Mu  Hii:kjMn ;  but  ^ihoold  netfher  of  tibna  he 
•*  aiWe  at  the  time  ot'  her  decease,  to  Bvfaan  EDai 
**  Biisti%d.  !ier  rburth  lionirhter.    I  wilR  and  bequeiA 
**  til  Biirhani  Elli^n  Biuteed  a  mortgage  of  £oOOfli 
**  J  Lmes  Biiyse  Yieidin^'i  property,  a  bond  of  Mim 
**  Busteeii''*  tor  £2i.n),  an  annuity  for  £2.i  per  annnB 
**  dnr.n-^  the  lire  or  the  ume  Barbara  £Uen  Boiteci 
**  to  be  by  her  entered  optn  and  enjoyed,  and  it  bcr 
"  t'ull  (ii:ipofiai  at  the  age  of  twenty-«ne  years.  Darin; 
**  her  nonage,  the  annuity  and  interest  oo  the  b^ 
"  fore- mentioned  mortgage  and  bond  to  be  applied 
'*  in  the  tol lowing :  £lu  per  annum  to  begi^nto 
**  the  ladies  composing  the  church  at  Hope  chap^ 
**  to  be  by  them  laid  out  every  winter  in  cU>diiif 
*'  for  the  poor  of  the  town  of  Tralee  j  that  Uie  tt- 
"  maining  interest  be  applied  for  one  or  two  years,  if 
•*  nccensar)-,  with  the  sale  of  my  furniture,  to  the 
**  payment  of  XlO(J  to   Miss  Busteed,  and  £75  to 
**  Mrs.  Fitz-Henrr:  and  as  soon  as  those  debts  ire 
"  pultl,  that  the  said  interest  be  divided  equally  be- 
*'  twecn  George   Hickson  and  John    Busteed*  my 
'*  nephew,  till  the  said  Barbara  Ellen  attuns  the  age 
"  of  twenty-one.     Should  Barbara  Ellen  die  before 
"  the  age  of  twenty-one,  1  leave  and  bequeath  to  my 
"  niece,  Ellen  Busteed,  the  £500  due  by  mortgage; 
*'  to  Catherine   her  mother's  bond  for  £200  ;  to 
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'  Frances  Biistccd  £200  due  by  iiistirance  on  Bar-       '®^- 

,  .         ,      ,.f.  i_-    1     ■  11  Mick.  Term. 

'  bara  s  lite,  which  insumnce  1  ho|>c  ray  executors    -,_    ^     _  ^ 
will  see  duly  paid  till  the  period  of  Barbara  Ellen's 
coming  of  age ;  to  my  nephew,  John  Bustced,  I 
leave  his  uncle's  watch  and  books,  except  'Matthew 

'  llcnry,"  or  religious  books,  which  1  leave  to  Bar- 
bara Ellen  Busteed.  To  Morgan  O'Coniiell  Eager 
I  leave  a  bond  of  Dr.  Mawe's,  and  any  plate  I 
have  with  the  Eager  crest  on  them.  •  Ivllcn  Busteed, 
November, 'J'ind.  IWM.'  A  notcof  William  God- 
frey Langford's,  for  £20,  to  the  payment  of  debts, 
with  any  interest  or  annuity  that  may  be  due  to 
me  at  my  death.  I  require  to  be  kept  in  as  long 
as  possible  after  my  death;  to  be  interred  very 
early  in  the  morning  at  Churchill,  in  a  deal  coffin. 
Should  there  be  no  room  in  the  Churchill  vault, 
as  the   nearest  place,  I  may  be  interred  with  my 

*•  much-respected  Paul." 
The  serand  will,  dated  2()th  July,  1832,  and 
■rited  with  the  letter  **  B."  was  this:  "In  the 
name  of  God,  Amen,  I,  Ellen  Busteed,  widow  of 
the  late  Dr.  Busteed,  being  at  present  sound  in 
mind  but  weak  in  body,  do  make  this  my  last  will. 
First,  I  leave  to  George  Hicksou,  the  son  of  my 
late  uncle,  George  Ilickson,  the  sum  of  £300.  I 
also  leave  to  Robert  Fitz-Gerald,  Esq.  the  sum  of 
£50  for  the  use  ofthepoor  of  Tralee,  to  be  divided 
amongst  them  as  the  said  Robert  D.  Fitz-Gerald 

**  may  think  fit.  Witness  my  hand,  this  2Uth  of  July, 

»•  1832.      Ellen   +    Busteed.     In   presence   of  U. 
Purdou,  M.D." 


For  the  promovent — Zh:  Stock. 

For  the  inipuguuut. — i>r.  John  Hamilton. 
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bt of  Novenbcr,  ld31? 
V  af&e  aae;  the  Ranm]am 
■fa  htcr  wOl  ^^eteannhij 
frar;  htt  the  k«  iceciTed  in  E^glnd  did 
tfziet  rair,  either  it  Uw  or  In  CmiII^ 
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of  the  famier,  if 
or  iMonnstencT  in  their 
in  that  case  the  Courts  of 
to  rebut  the  presumption,  diri 
being  the  ^lef  nutter  for  isi 
be  pabliihed  the  second 
to  revoke  or  noc  Admitting  ereo  pxl 
eiiJcuec  in  uuii  cases  does  not  tufringe  the  Sutm 
of  FtwoAi,  far  it  doet  not  change  either  will  b;  mil 
of  aoath  only.  The  fir»t,  if  the  second  alone  staAh 
is  changed  bv  the  writing  conuined  in  the  seoooi; 
and  if  it  (the  second)  does  not  stand  alone,  i>t 
change,  if  it  can  be  to  culled,  wliich  it  would  uaitt- 
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lgo,  is  by  the  nildition  of  the  first  writing.     I  cannot 
find  it  Inid  down  at  law  or  here,  timt  by  t)ic  making 
of  a  testamentary  paper  of  a  later  date,  unless  it  con- 
tains some  disposition  different  from  what  is  in  the 
[first,  the  6rst  is  presumed  to  be  revoked.     Swin- 
ibun)e(<i)  says:  "So  that  if  there  were  a  thousand 
**  testaments,  tlie  last  of  all   ts  tlie  best  of  all,  and 
••  makes  void  the    former."     Ajjain  :    "  4tldy,  tlie 
**  Uitcr  testament  duth  infringe  the  former,  albeit 
|**tlifrc   be   no  mention   in    the    second   testament 
"of  revoking  the  former."     He  then  proceeds  to 
[qualify    and    restrict    that    general    rule   by    some 
(exceptions,   and   among  them    the    following,   viz. 
sixthly,  the  second  testament  doth  not  revoke  the 
I"  former,  when  the  second  testament  doth  not  in 
[**  ftoy  wise  difiju^nt  from  the  former,  but  agreeth  with 
'■*  the  same  in  all  points"(*)-     There  is  uo  contrary 
'difference  here  between  the  two  papers  on  the  face  of 
them  ;  in  neither  is  there  a  residuary  legatee  or  ex- 
ecutor named,  and  there  is  no  apparent  repugnance 
of  the  legacies  given  by  one  to  those  nt'  the  other, 
Uying  aside  all  question  of  the  amount  of  the  pro- 
perty.    This,  then,  being  a  Court  of  Frobatc  to  in- 
quire what  paper  or  pa[>ers  the  deceased  intended  to 
be  her  will,  parol  evidence  is  to  be  admitted,  as  is 
established   by  Methuen  v.  MeiUuen{c)   and   other 
enaea.    The  practice  of  the  Courts  of  Common  Law, 
which  have  not  to  establish  any  paper  as  containing 
the  entire  will,  but  treat  each  devise  as  distinct,  and 
a  will  yuofid  hoi:,  one  devisees  verdict  being  no  bar 
to  another,  cannot  control  the  practice  of  a  Court  of 
Probate. 
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Let  US  now  see  what  is  the  effect  of  the  enc 
in  this  particular  case,  to  shew  the  disfXKitioiis  in  I 
two  wills  to  be  repugnant  and  inconsistenL     Ext 
sic  evidence  has  been  broujjht  to  prove  by  the 
of  assets,  that  unless  the  first  bequests  He  pot  out  i 
the  way,  the  legacies  by  the  last  will  could  not 
paid,  as  it  is  alledged  the  whole  pro|K*ny  w» 
posed  of  by  the   Hrst  in  bequests  that  woaU 
abate  with  those  of  the  last  will,  being   sprcsfie 
demonstrative ;  and,  secondly,  proof  has  been 
of  declarations  of  the  deceased,  calculated  to  lead 
a  belief  that  she  either  forgot  or  abandoned  the 
will,  and  so  could  not  have  meant  to  contioue 
As  to  the  first  of  these  modes  of  proof,  taking* 
account  of  assets  in  this  way  is  fallacious  and  ooi 
and  here  the  proof  of  property  is  not  by  seard) 
inquiry,  but  by  Mr.  Yielding  speaking  to 
for  money,  and  saying  he  knows  of  no  more: 
may  have  been  money  or  otiier  funds ;  and  the 
script  to  the  will  mentions  a  promissory  note  not: 
tieed  in  tlie  body;  and  a  doubt  presents  itadfi 
reading  the  wall,  whether  tliere  was  not  a  £25 
ity  besides  those  mentioned  to  Yielding ;  and  et«a| 
such  were  a  personal  gift,  that  might  abate,  as  i, 
neral  legacy,  with  the  X35U  in  the  last  paper, 
testatrix  might  have  thought  herself  richer  thao 
really  was,  and  to  give  much  weight  to  the 
ments  of  intention  from  the  amount  of  assets,  it: 
apjtear  that  she  was  aware  what  all  the  assets 
and  the  argument  would  he  stronger  had  the  will 
1831  bequeathed  the  residue  or  described  the 
ters  mentioned  to  be  all  she  had.    If  all  her  pruj 
was  specifically  disposed  of  by  the  first,  the  questiotj 
between  those  claiming  by  thc-sccond  and  firrt 
be  one  de  lana  caprina^  so  far  as  tlic  interest  of 
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\»t  devisees  is  concenicd.  As  to  the  parol  declara- 
tions of  the  deceaseil,  such  declarittions  respecting 
having  or  not  having;  a  will  are  never  considered  a 
strong  species  of  evidence,  unless  solemnly  and  con- 
Gdentially  made.  Still  less  weight  arc  they  to  carry 
when  they  arc  contrary  to  the  fact ;  for  though  she 
said  to  two  ladies  in  July,  1832,  that  if  she  died  there 
would  not  be  found  after  her  the  scrape  of  a  pen,  she 
d  at  the  time  a  will,  all  in  her  own  handwriting, 
»igned,  which  ivas  afterward?!  found  amongst  her 
She  further  told  them  both  that  she  had, 
rhen  at  Cork,  asked  a  Mr.  Long,  on  finding  herself 
idiKjmsed,  and  apprehensive  it  might  end  in  cholera, 
recommend  to  her  a  prnfes^ional  person  tu  draw 
will  for  her ;  and  yet  on  All's.  Knox  urging  the 
Bity  of  her  settling  her  affairs,  she  told  her  the 
kw  would  make  a  will  forher;  notwithstanding  which, 
•r  "  B."  was  soon  after  executed.  She  took  a 
inge  course  in  her  declarations  by  calling  on  Mrs. 
jSheehy  and  others  of  her  friends  present  to  remcm- 
that  if  she  died  she  had  not  so  much  as  the 
:h  of  a  pen  of  a  will  made ;  and  a  very  few  days 
;fore  her  death  she  called  on  them  to  remember  the 
ime  thing.  This  looks  as  if  she  had  a  design  in  pub- 
lishing through  them  tliat  she  had  not  devised  her 
property.  t)ne  hidy  says,  she  believes  the  secrecy  was 
intended  to  :mnoy  her  sister,  with  whom  she  ha4l 
quarrelled ;  and  the  other  thinks  that  it  might  be  with 
^erns  is  usual  with  others,  not  to  let  the  fact  be  known, 
^»en  to  those  who  were  to  Iw  the  objects  of  the  will. 

i Another  reason  which  deceased  gave  for  not  making 
k  will  was,  that  she  had  a  mortgage  on  Yielding's 
Pstate,  and  that  so  her  affairs  were  unsettled,  which 
wac  no  excuse.  It  is  not  a  little  singular,  that  in  the 
ly  conKdeutial  conversations  ivith  Mr.  Yielding 
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she  did  DOt  say  she  had  no  will.     The  comtBUOO 
tioos  between  them  were  respectiug  the  prrpir^ 
of  a  will  recomtneiided  by  htm  to  carry  into  Ad 
fonually,  through  tlie  medium  of  trustees  to  alA 
and  limitations  of  her  property,  which  must  wtm 
her  freehold  property,  as  the  necessity  of  ihitf 
nesses  was  mentioned  to  her  by  him.     I'hc  ka  vm 
she  spoke  of  making  such  a  will   nns  in  Much  V 
April,  1332,  when  she  wished  to  have  a  will  Id  tin, 
but  he  dis^iuaded  her,  why  he  does  not  say.    Ifa 
entail  and  form  were  her  objcct&,  would  she 
paper  "  B."  as  a  substituted  and  complete  will, 
giveii  but  two  legacies,  and  is  silent   as  to  all 
Her  intent  to  entail  her  real  estate  is  no  proof 
she  did  not  wish  the  disposition  of  the  personal  fa; 
former  paper  **A."to  stand.    She  eouldnotndl 
forgotten  it  as  she  sutfered  no  loss  of  memory, 
was  drawn  by  her,  nith  some  trouble,  not  nine  oMidl 
before  she  died,  and  the  tirst  conversation  about  tk 
entail  of  the  property  she  left  her  sister  was  witkii 
four  months  after  she  wrote  it.  The  intent  to  mfei; 
more  formal  will,  with  the  assistance  of  a  lawyer,  ii 
proof  of  her  having  forgotten  or  abandoned  tlie  oos 
had  formerly  drawn,  and  which  was  sufficientlydi 
as  to  all  but  what  xcquircd  a  lawyer.    Mr.  Yic 
testimony  is»  that  she  told  hiiUr  in  one  of  her 
sations  about  a  will  in  Marcli,  1832,  or 
that  she  intended  to  leave  Eager  the  plate  in  paper 
"  A.*'  and  tliul  he  was  her  godson,  called  after  htf 
husband,  and  was  a  favourite  of  her 's.     It  is  not  likdj 
she  intended  passing  him  over,  and  also  Ellen  hat 
teed,  who  had  hccn  brought  up  by  her,  and  for  wfatM 
she  was  under  a  conscientious  obligation  to  provide  :i> 
addition towhich,  the  annuities  which  were  bcqueatk^ 
to  Ellen  Bustccd,  hud  been  bought  fur  her  life,  inplj- 
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the  will  did,  n  strong  imlicatinn  of  tlieir  bcinj;  „.  \®^ 
led  as  a  provision  for  licr ;  and  am  I  to  say  that 
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use  she  did  not  Ic^lly  |>ass  the  freehold  to  tlic 
her,shp  meant  to  with<lniw  all  prc-intendcd  hoiuity 
m  the  daughter?  The  entail  imparts  a  honnty  to  the 
er'it  children  more  than  to  herself.     Am  I  to  give 
\\  a  revocatory  effect  to  a  paper  of  mere  codicillary 
iture,  because  it  is  headed  "Lait  IViil?"   These  are  "^^^  'k*^"?  • 
thcr  the  words  of  the  drawer  of  the  will,  wlio  might  win"  doc»  not 
have  known  of  the  6rst  will:  it  is  not  said  she  m«o«*  *" 
cUted  thcm»  or  that  they  were  read  to  her  ;  but  if 
y  were  her  own  they  are  but  words  of  form,  and 
be  treated  as  similar  words  were  treated  hy  Law* 
ce  (J.)  in  Thomas  v.Eva7ts{u)f  where  they  were 
ilied  on  to  shew  that  a  subsequent  testament  revoked 
former  one.     Lawrence  (J.)  says:  "The  circum- 
stances relied  on  to  shew  that  the  subsequent  instrii- 
nient  was  a  revocation  of  the   former   are,    first, 
**that  the  testator  calls  it  his  last  will :  to  which  the 
P*  true  answer  was  given  at  the  bar,  that  it  is  merely 
*'  %  word  of  form,  and  he  meant  no  more  by  it  than 
^  that  it  was  the  last  of  the  instruments  he  had  exe- 
W  cuted." 

P  On  the  whole,  therefore,  I  think  I  would  be  un- 
virrented  in  giving  such  eficet  to  a  hasty  and  partial 
ument  as  to  revoke  the  previous  disposition,  niade 
ding  to  her  deliberate  intention,  declared  under 
hand,  in  favour  of  those,  the  reasonable  and  natu- 
objects  of  her  bounty.  But  could  I  feel  myself 
U&I]  warranted  in  so  doing,  it  would  be  only  on  a 
knowledge  of  what  passed  between  the  drawer  and 
**r  beyond  the  fact  of  dictation  ;  some  conversation 
lut  have  passed  before  and  after  the  execution,  but 
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l^ltBC  Cosvt  jfCTfri  Mr  die  nvee  and  naolyoi 
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BODKIN  r.  CASE. 

lu  was  a  suit  for  jactitation  of  marriage,  brought 
Thomas  Bodkin,  Esq.,  against  Eliza  Case.  Tbe 
)Tent  pleaded  by  his  libel,  that  the  impugnant, 
^Case.  spinster,  pretended  Bodkin,  did,  on  the 
ij  of  March,  1834.  in  the  city  of  Dublin,  and 
iu  the  years  1826,  1827,  and  IB28,  in  the  town 
[Tuam,  iu  the  county  of  Galway,  jactitatc  and  dc- 
that  she  was  the  lawful  wife  of  the  proiuovent, 
did  then  assume  and  take  upon  herself  the  name 
tkiu,  whereas  no  such  marriage  was  ever  cou- 
between  the  promuvent  and  her;  and  that 
the  year  1828  to  the  year  1831,  the  said  im- 
t  had  discontinued  such  her  false  reports  of 
pretended  marriage,  well  knowing  that  the  same 
totally  unfounded,  and  during  said  time  the 
K*oiiiovent  had  not  been  in  any  manner  troubled  or 
Qaoyedby  the  impugnant,  relutivu  to  said  pretended 
;  but  the  promoveut  being  in  the  month  of 
f- last  (1834),  about  forming  a  matrimonial 
,  and  entering  into  a  marriage  with  a  latly  of 
tability  and  fortune,  the  said  Eliza  Case,  with 
it  to  prcTcnt  same,  in  the  city  of  Dublin,  on  the 
day  of  March,  1834,  did  again  falsely  boast  of 
»s»crt  her  said  pretended  marriage,  and  on  that 
ion.  she,  the  impugnant,  did  assume  and  take 
n  lierselfthe  promoveat's  name  of  Bodkin.     In 

2a2 


1835. 

Eatl.  Teiia. 

f 
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reply  to  this  plonding,  the  iropugnnnt  oxhibitecl  her 
justificatory  matter,  in  which  she  allcdg'cd  a  maniage 
between  the  proraovent  and  herself,  at  No.  23,  Gwu 
Ship'Street,  in  tlie  city  and  diocese  of  Dublin  (thai 
and  now  the  residence  of  the  impugnant),  onortboot 
the  14th  day  of  June,  1825,  in  the  presence  of  two 
witnesses,  and  celebrated  according  to  the  rites  in^ 
ceremonies  of  ttie  Establislted  Church,  by  tlic  Rer. 
Joseph  Wood,  clerk,  since  deceased,  u  priest  in  bull 
orders  of  said  Church.  She  also  pleaded  cuhabiuttun 
with  the  promovent  as  husband  and  wife,  for  three 
months  and  upwards,  at  No.  23,  Great  Shi[)^rect. 
and  reputation  as  such,  consummation,  and  tlic  promo- 
vent's  acknowledgment  of  her  as  his  wife,  and  intw- 
duction  of  her  as  such  to  his  relatives  and  friends;  and 
that  the  Kev.  Joseph  Wood,  clerk,  the  clergym» 
who  celebrated  the  marriage,  and  Susan  Wilson,  one 
of  the  witnesses  to  it,  were  since  dead. 

For  the  promovent.  Dr.   iStock  and  Dr.  Jt 
Radcliff. 

For  the  impugnant,  Sir  Ilenrj/  Meredt/th, 
and  Dr.  John  Hamilton. 


Judgment. 
Dr.  Kaoclipp. 

This  is  a  jactitation  charge  by  the  promovent,  that 
the  impugnant,  on  a  certain  day,  falsely  and  lult- 
To  a  jMtitfttioB  ciouslv  allcdgcd  she  was  married  to  the  promovent.  To 
such  n  charge  there  arc  three  defences  available;  first, 
a  denial  of  the  boasting ;  second,  a  setting  up  of »  fed 
of  marriage ;  third,  that  he  allowed  her  to  assume  tlv 
character  of  wife.  The  first  asserts,  that  she  did  »i 
boast ;  the  second  nsserts,  that  she  boasted  truly ;  vA 
the  third,  that  the  boasting  was  not  malicious,  thoni:*' 
false.     Here  the  second  sort  of  defence  has  been  re- 
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id  on,  and  the  jactitation  attempted  to  be  justified. 
She  allcdges  an  actual  marriage,  on  orabout  the  Uth 
June,  1 825,  at  23,  Great  Ship-street  (she  does  not 
ly  about  what  hour  of  the  day),  by  the  celebrated 
>h  Wood,  admitted  to  be  in  orders  of  the  Estab- 
led  Church,  in  presence  of  two  witnesses,  one  of 
loin  is  alletlged  to  be  dead  ;  that  after  that  there  was 
ibitation,  and  residence  as  mnn  and  wife  for  above 
iree  months,  and  that  they  were  reputed  so  by  their 
neighbours,  acquaintances,  and  friends,  and  tliat  at  all 
les,  and  in  all  places,  he  acknowledged  and  intro- 
her  to  them  as  his  wife;  that  Wood  died  in 
■ly,  18^9,  And  theatledged  witness,  one  Susan  Wil- 
1,  died  on  the  30th  of  September,  1825.    It  is  ad- 
iitted,  that  the  personal  answer  denies  the  marriage 
cohabitation,  &c. ;  indeed  it  not  being  read  shews 
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This  case  is  the  most  barren  and  destitute  of  circum- 
that  ever  came  before  rae.   There  isnocircum- 
ice  of  courtship,  nor  any  fact  that  led  to  the  mar- 
;;  no  circumstance  has  been  alledged,such  as  gene- 
ly  follofvs  and  accompanies  the  marriage  of  persons 
ring  no  reason  for  concealment  or  mystery,  even  io 
of  the  lodgers  of  impugnant,  two  of  whom 
re  been  produced.     Her  case  at  the  bar  is,  that 
condition  in  life  was  not  so  unequal  as  to  make 
marriage  improbable  ;  both  were  of  age,  and  not 
in  their  parents'  houses,  and  if  the  marriage 
therefore  likely  to  take  place,  why  was  it  so  de- 
void of  preparations  and  circumstances  ?     No  tea  or 
*ftlding  supper  were  prepared.     The  ouly  witness 
Produced  to  prove  the  fact  is  Maxwell,  a  tailor,  who 
^peare  to  be  illiterate,  and   of  no  property.     His 
mij  is,  that  about  nine  years  before  July,  IB34,  but 
■  what  day  of  the  month  he  cannot  say,  he  was  pre- 


^B  psson  I 
be  eanaot  nj  wl 
arE■gM^  botthiitki 
d  he  eaaaat  iAatiif\ 
^  befie^  Hid  thepmoD 
him;  4st  she  (ii 
to  be  fnmmt,  ind  be  wi»  bot  i 
But  bis  iitswer  to  the  six&ii 
erideoce  tside.     Ue  tsjrs,  "  He 
"cdl  la  >  Mr.  Higirly  m  the  inoiith  of  Jtiivl 
*  imA  tefl  him  he  (respaodent)  was  afraid  he 
"  be  snmmooed  as  s  witness,  to  proTe  a  msniigii 
"  the  ixnpugtunt,  and  of  re^mntlent'a  uDeauutf 
"  mind  to  prore  anr  such  thing ;  and  saith  ntp 
"  did  mention  at  the  time,  that  about  nine  yr-^r 
'*  respondent  was  sent  for  in  a  hurry,  in  the  ' 
•*  the  erening,  to  come  to  No.  23,  Great  Ship 
**  in  the  city  of  Doblin,  to  the  impugnaat'i  I 
"  and  that  haring  gone  there,  respondent  wn  dtfAj 
**  into  a  parlour  where  four  persons  were,  and  > 
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**  die  lighting,  and  thatone  ofthe  persons  had  a  book        1635. 

"  in  hb  hand,  and  another  with  his  head  down,  and     '"*•  Jg""- 

that  respondent  cuuld  not  see  by  his  face  who  was 

the  person  that  was  marrying  to  the  impugnant  on 

the  occasion."     This  is  all  very  strange  ;  no  cause 

been  assigned  for  the  sending  for  him  at  all,  much 

in  such  a  hurry,  when  the  priest  and  parties  were 

upland  at  so  late  an  hour  aflcr  dark  in  June; 

ndes,  there  were  several  lodgers  to  be  had  in  the 

}use,  to  witness  the  ceremony.     It  is  stranger  still, 

that  the  man  to  be  married  should  be  let  hide  his  face, 

bhen  the  only  object  for  sending  for  Maxwell  must 

mive  been  that  he  might  afterwards  prove  the  mar- 

^ii^c*  and  the  man's  identity ;    if  that  was  not  the 

Kfajectf  there  were  enough  without  him.     Why  send 

for  Wood  to  the  house  if  secrecy  was  intended  ?  espe- 

caXXy  if  the  only  use  ofthe  ceremony  was  to  silence 

l^r  scruples ;  she  was  the  actor  in  it,  not  the  man. 

■    So  far  as  Maxwell  goes,  there  is  no  evidence  that 

^e  ceremony,  if  at  all  had,  was  between  the  parties 

^Ke:   I  say,  if  at  all  had,  which  is  very  doubtful 

under  tlie  circumstances ;  it  Is  for  the  first  time  set 

op  after  tlie  death  of  the  supposed  clergyman  and 

the  supposed  other  witness.     But  it  is  said  Maxwell 

a  corroborated  by  M'Kengie  and  Evans,  who  depose 

to  their  being  reputed  man  and  wife,  to  cohabitation, 

■Dd  to  the  promovent  owning  her  as  wife.     These 

witnesses  have  been  examined  only  to  general  arti- 

M*Kcnzic  says,  in  general  terms,  that  promo- 

vax.  lived  and  resided  at  No.  23.  Great  Ship-street, 

Jiu)e,July,  and  August,  1325,  hut  cannot  say  whe- 

ler  he  did  so  constantly  or  not,  though  on  the  cross- 

tamiuation  she  swears  they  cohabited  there  three 

roonOis,     Evans  also  swears,  in  general  terms,  to  the 

labitation,  reputation,  and  introducing  and  acknow- 
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ledging  her  as  wife,  and  their  continual  rendflue  to- 
gether for  three  months  and  more,  except  on  bnoKi- 
sionally  sleeping  at  the  Hospital.   That  general  wah 
iug  is  not  to  be  taken  as  corrohoration ;  the  carTDbmr. 
tioD  should  be  by  the  proof  of  some  fact  lesdingto 
supposition  that  the  witness  must  have  swora 
as,  if  the  promoTent,  and  Wood  also,  had  beea 
going  into  the  house,  that  a  supper  was  givcD 
new-niarricd  people,  or  such  other  facta,  sucit  i 
pugnant's  appearing  immediately  after  with  i 
or  taking  promovent's  name  then  for  the  6nt 
That  they  cohabited  as  man  and  wife  is  rathera 
elusion  from  circumstances,  of  whicli  the  Conn  i 
judge  whether  it  be  correctly  drawn.     There  ii 
thing  to  shew  by  collateral  circumstances  that 
marriage  was  had  that  evening  in  the  bou«e. 
less  that  the  marriage  was  of  the  promovenU 
well  has  not  sworn,  as  matter  to  be  corroborated, 
he  was  the  person  ;  the  corroboration   must  be  4 
something  he  said,  and  not  what  he  did  nut. 

As  to  reputation,  supposing  it  sufficient,  tkcns 
no  legal  evidence  of  it  from  the  family  of  either  pifljt 
not  even  a  conversation  given  from  whence  en  ta 
collected  an  acknowledgment  of  her  as  hia  wife.  Ni 
house  they  were  received  at  is  mentioned,  oraoypi^ 
ticularday  that  he  was  at  Ship-street,  or  who  weft  p»^ 
sent,  nor  to  whom  any  introduction  took  place,  bat  bf 
Mary-Anne  M*Ken2ic,  who  Miya  he  introduced  orr- 
knowledged  her  as  his  wife  to  witness  and  her  faiifl. 
who  is  also  deceased,  and  they  visited  promovent  ai 
her  at  Ship-street;  this  has  not  been  atledged,  oar 
has  any  time  been  proved,  and  it  has  not  been  il- 
ledged  so  as  to  admit  of  coutradiction.  GetMt^ 
swearing  to  cohabitation  is  nut  sufficient,  thongh  it 
miglit  support  the  third  line  of  defence,  to  she*  hr 
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essary  to  the  boasting,  even  if  the  marriage 
E  not  had  ;  but  those  witnesses'  credit  is  shaken  as 
the  continued  cohabitation  at  Ship-street  by  the 
ideiicc  of  Dr.  Kirby,  the  porter,  and  others,  making 
t  nearly  an  alibi  defence  for  the  proraovent.    [Here 
Court  discusiicd  some  evidence  given  by  the  pro- 
Uvent  to  shew  that  at  the  time  a-isigned  by  the  wit^ 
■Bses  for  his  cohabitation  with  imp\i^ant  he  was 
Icupied  from  morning  till  night  with  professional 
ities  at  some  distance]     It  is  proper  to  contradict 
notion  that  a  marnuge,  in  such  a  case,  could  not 
i  proved  by  circumstinccs,  cohabitation,  and  ac- 
lowlcdgmcnt ;  but  here  there  arc  no  circumstances 
fBcient,  and  only  general  swearing,  uncorroborated 
fact^  and  circumstances,  and  such  swearing  is  im- 
bed by  proof  of  the  exception  to  the  evidence, 
[The  Court,  by  its  sentence,  decreed  that  Eliza 
pretended  Bodkin,  hath  falsely  and  unjustly 
ted,  given  out,  asserted,  and  declared  that  she 
married  or  contracted  in  marriage  with  the  said 
onias  Bodkin ;  and  that  no  marriage  or  matrimo- 
contract  was  entered  into  or  solemnized  between 
parties  at  the  time  and  place  allcdged,  or  at  any 
er  time  and  place,  so  far  as  appears ;  and  enjoined 
said  Eliza  Case  to  perpetual  silence  iu  this  be- 
f,  and  declared  that  the  said  Thomas  Bodkiu  was 
U  free  from  any  marriage  or  matrimonial  contract 
th  the  &aid  Eliza  Case,  so  far  as  appears.] 
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FLEETWOOD  r.  STEELE. 

This  was  an  appeal  from  an  order  made  by  t 
Rev,  Henry  Newland,  D.  D.,  a  Surrogate  of  the 
diocese  of  Ferns,  on  the  3rd  of  February,  1835,  iaa 
suit  instituted  under  the  Statute  9  Geo.  IJL  c.  II, bj 
Mrs.  Charlotte  Steele,  the  mother  and  guardian  of 
William  Douglass  Fleetwood,  a  minor,  for  the  pur- 
pose of  Jisunnulliug  a  marriage  liad  witliout  her  tOD> 
sent  between  Inm  and  Elizabeth  or  Bessv  BniddelL 
The  nature  of  the  grievance  complained  of  will  be 
found  fully  stated  in  the  judgment. 

Dr.  Stock  and  Dr.  Joseph  RadcUff, — for  tlie  sp- 
pcllant. 

Sir  Henry   Meredyih,   Bart  and    Sir   Th 
StapleSf  Bart., — contra. 

Judgment. 
Dr.  Radclifp. 

This  is  an  appeal  from  the  Consistorial  Court  i 
Fenis,  from  an  alledgcd  grievance  in  a  cause  to 
a  marriage  between  Elizabeth  Braddell  and  William 
Douglass  Fleetwood,  a  minor.  The  suit  was  brougU 
by  the  respondent  here,  the  mother  and  the  guardian 
of  the  person  of  the  minor,  Wm.  Douglass  Fleetwood, 
under  the  Act  9  Geo-  II.  c.  1 1.  The  grievance  com- 
plained of  is,  the  refusal  of  the  prayer  of  a  petition  pT^ 
sented  by  Swifl,  the  proctor  of  Elizabeth  Braddell  or 
Fleetwood,  the  appellant,  made  and  exhibited  on  the 
3rd  day  of  February  last.  Swift  exhibited  his  proxy 
for  her  on  that  day,  under  protest  of  not  submit- 
ting to  the  jurisdiction  of  the  Court  of  Fenu.    The 


CONSISTOBT  COCRT  OP  DUBLIN. 


363 


OS,  that  the  original  citation,  and  all  aubse-       1^5. 
qucnt  proceedings  thereon,  should  be  set  aside  for  -   . '  ^       ,! 
buUitj  and  irregularity,  the  same  having  been  tested,  Fleetwood 
bsucd,  served,  and  returned,  all  on  one  day,  and  that     Steblk. 
the  day  of  appearance ;  and  that  the  citation  and 
iffidavit  of  service  or  return  thereof  may  be  taken 
IKit  of  the  registry  and  quashed,  and  declared  to  be 
Bull  and  void;  and  that  the  said  impugnant  may  be 
dbuiissed  from  the  cause,  on  the  terms  of  the  said 
impugnant  undertaking  to  appear,  as  of  the  3rd  day 
of  February,  to  a  new  original  citation,  returnable 
Is  of  that  day,  or  any  sulisequcnt  Court  day,  and 
tested  of  the  day  of  the  date  of  the  citation  to  all 
rficcts,  and  praying  costs.     The  Court  overruled  the 
proctor's  objections,  who  makes  the  appeal  from  that 
K^er ;  and  the  Court  gave  the  promovent  leave  to 
libel  on  the  next  Court  day. 

In  order  to  understand  the  rule  and  petition,  it  is 
ry  to  advert  to  the  proceedings  previous  and  sub- 
uent  to  the  return  of  the  citation,  in  whicli  the  nul- 
ty  is  supposed  to  exist.  It  appears  by  the  transmiss  that 
;he  citation  under  seal  bears  teste  the  7th  of  Novem- 
r,  1834,  and  was  made  returnable  the  same  day  at 
Ferns,  at  4  o'clock  in  theaflernoon,  commanding  the 
citing  of  both  the  married  parties,  and  it  was  signed  by 
surrogate,  Mr.  EIrington  ;  it  must,  therefore,  have 
led  with  his  privity  and  authority,  and  the  issue 
fn  citation  is  an  act  that  the  judge  may  complete  in 
it  chamber  and  out  of  Court,  but  it  was  framed 
ith  the  leave  of  that  surrogate.  It  appears,  by  the 
rctuni  of  the  mandatory  on  oath,  that  Miss  Braddell, 
OT  Mm.  Flcetxvood,  was  served,  though  not  in  person, 
0n  the  same  7th  of  November,  at  her  residence  at  Bul- 
tingate,  in  tlie  county  of  Wicklow;  and  William  D. 
[Fleetwood  was  also  served,  in  person,  on  the  same  day, 
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at  or  near  Fcms,  at  which  town  the  Court  was  held: 
and  that  affidavit  was  sworn  on  the  7th,  before  tbe 
FkKBTwooD  Jtev.  Mr.  Newland,  a  surro^dte,  perhaps  the  chief  ode^ 
who,  by  the  affidavit,  appears  to  have  resided  nar 
Ferns.  The  citation  was  then  returned.  The  minor 
appeared  to  the  citation  on  the  iiamc  day,  the  7th  of 
November,  but  Mrs.  Fleetwood  did  not,  and  a  nilc 
was  made  to  prorogue  the  term  of  appearance  bv 
expecting  her  appearance  on  the  nest  Court  d«y; 
ihat  next  Court  day  was  the  2nd  of  December,  above 
three  weeks  after  the  7th  of  Noveuiber ;  aud  on  the 
2nd  of  December  the  Court  further  expected  her  ap- 
pearance till  the  next  Court  day  (which  was  the  3rd 
of  January,  near  a  month  after),  against  the  protest  of 
appealing  of  Orraaby,  the  respondent's  proctor;  and 
on  the  3rd  of  January  Omivby  prayed  that  she  ("MnJ 


tbef 


Fleetwood)  should  be  pronounced  contumacious,  and 
prayed  the  issue  of  a  citation  to  all  effects ;  and  a^ 
cordingly,  on  her  non-appearance,  that  citatioD  m 
issued  on  the  13th  of  January,  with  tatimation, 
was  not  served  till  the  22nd,  when,  as  appears  fay 
affidavit  and  return,  it  was  served  on  her,  at  the  same 
place  and  in  the  same  manner  as  the  former  one,  by 
serving  a  copy  on  her  brother  living  in  the  house. 
It  called  on  her  to  appear  on  the  3rd  of  February  and 
sec  proceedings;  on  which  day  Ormsby  returned  it, 
and  Switl  exhibited  his  proxy  under  protest,  and  mad« 
his  Bp[>eal  from  the  order. 

The  entire  foundation  of  Swift's  motion  is,  that 
the  citation  is  null  aud  void,  as  it  was  tested  and 
served  on  the  day  it  was  made  returnable,  which  was 
the  day  for  the  ap[>carancc.  The  respondent  re- 
plies that  the  citation  is  valid,  and  that  the  grievance, 
if  any,  inflicted  on  the  3rd  of  February,  is  not  i 
grievance  appealable,   Swift's  application  being  lo 
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ibe  discretion  of  the  judge  below.     The  first  ques-       193V 
don  is,  whether  the  original  ritation  be  null  and  void    - 
or  not,  and  not  merely  irregular ;  for  if  it  be  merely  Fleetwood 
irregular,  the  application  of  Swift  could  not  be  sup-      steelb. 
ported,  he  not  founding  it  on  any  affidavit  denying 
the  service  of  the  original  citation,  and  accounting 
for  the  delay  in  complaining  of  the  irregularity  dis- 
closed by  the  copy  served ;  and  a  motion  to  set  aside  a 
process  for  mere  irregularity  would  be  to  the  discre- 
tioD  of  the  Court.     On  the  point  of  nullity,  no  nu-  Thou*do». 
thority  has  been  adduced  to  shew  that  the  law  re-  ^j" «."*  " 
quires  that  any  certain  time  or  number  of  days  must  *^'„'°,,'^,h° 
be  given  hy  the  citations  for  tlie  appearance  of  tiie  Huibn  for  un 
nnpugiiaiits.     Oughton,  who  is  rened  on  by  the  ap- 
pellant, in  the  passage  cited,  does  not  say  that;  what 
he  says  is(a),  that  the  usual  day  of  appearance  at 
Doctors*  Commons  is  the  third  day  after  service,  if 
Kl  be  a  Court  day,  jkc,  but  that  the  judge  may  ap- 
ipoint  some  certain  day  of  the  month  or  week  for  the 
ippearance,  especially  **  cum  partem  ream  ciiandam 
^  fore  ret  postttlacerii^  ad  comparendum  die  aliqvo 

*juridicOyCitiutforsanadstante,quam<^indetriduo:" 
•o,  he  says,  the  judge  may  shorten  the  day  of  appear- 
ance for  causes  before  him  specially  alledged.  Other 
brriters  go  into  the  matter  more  at  large,  especially 
Lyndwood,  who,  being  an  English  Doctor,  is  more 
Ito  be  attended  to  than  foreign  jurists.  L}'ndwood(fi), 
ftfter  saying  that  citations  should  prefix  a  time  and 
place  at  which  the  person  cited  may  be  able  conve- 
oicntly  to  appear,  i.  e.  if  such  space  of  time  remains 
»fter  the  time  of  service  that  the  party  cited  can  con- 
veniently proceed  to  the  place  of  appearance ;  but, 

ijTV  be*  otherwise,  if  the  citation  be  percmptoria^ 

(•)  OiigfaL  Onb.  lit.  20,  xnd  Duie  f.  3,  3. 

(()  L.  3,  tit.  I,  p.  8S^  d.  Verb,  nffieitntu  J^kta*. 
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and  the  terra  too  short,  there  is  cause   of  appeal ; 
and  '•  quod  sttfficientia  temporU  debet  consideran  a 
*'  qualiiote  cautce  et  locorum  distanlid,  et  etiam  ei 
"  qualUale  persona ;"  and  that  die  terms  are  arbi- 
trary in  the  judge,   **et  de  taH  tujici^niiu  ternporkM 
decernere,  pertinet  ad  arbttrium  honi  mri :"  and  be 
cit«9  an  authority  to  thi&  etfect,  tliat  even  when  tlie 
term   is  too  short,  it  n  not  quite  useless,  aiid  that 
the  party  h  bound  to  come  as  soon  as  he  coor^ 
niently  can»  like  a8  if  no  {larticular  day  were 
tioncd  in  the  citation,  which  he  seems  to  think 
beneficial  to  the  party  cited ;  and  he  notes  this  that 
in  laying  down  the  position  that  if  the  t«nn  is  too 
short  to  admit  of  coming,  the  party  may  appeal :  ftt 
that  does  not  hold  where,  according  to  the  course  of 
the  Court,  the  judge  prorogued  the  term  to  anotber 
subsequent  day  ;  which  explains  '*  perempturia,"  for 
then  the  citation  hinds,  to  validate  the  acts;  but  the 
party  should  have  notice  of  the   prorogation ;  and 
here  it  is  not  denied,  and  should  be  presumed,  as: 
is  the  known  rule  of  every  Court  here,  that  proro^ 
tion  may  be  by  continuing  the  certificate  of  execution,^ 
or  expecting  the  appearance.     It  is  the  course  ot' 
these  Courts  not  much  to  regard  the  shortness  of  the 
term,  and  to  expect  the  appearance  ;  in  fact,  it  a 
part  of  the  law  of  the  Court  to  expect  the  appearance 
after  the  return  of  the  citation,  and  here  the  appwN 
ancc  was  long  expected.     Our  practice  rather  agrees 
with  Maranta(a),  which  says,  that  if  the  party  li red 
in  the  city  where  the  Court  ivas  held,  the  u&age 
was  to  cite  him  for  the  next  day,   and  if  he  illti 
not  then  appear,  to  accuse  his  first  contumacy:  "^ 
"  deindc  expecUUur  per  tres  alios  dies  cotUuutos,  in 


(s)  Spee.  Aar.  Pars  6.  D*  Cit.  prima  ettmtrv  jmJizii,  N.  C7. 
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guiitucurrunt  eiiamdiesjeriatt,  ei  postea  in  quarto       189&. 
die  tequente  jitridico  accvsahir  sibi  ultima  c&niu-  ^'"''^-  ^gfw. 
macia, si nonc&mparet ;  et  iUud  est  ultimum peremp-  Flbetwood 
torium."     Then  Maranta  adds  this:  **  Et  sic  in 
effedua  citatvs  a  die  citationis  habet  quinque  dies 
ad  coniparendum."     Couple  that  with  the  opinion 
Lyndwood,  that  the  act  of  having  prorogued  tlie 
tenu  prevents  appeal  for  shortness  of  the  term,  as 
the  term  is  substantially  extended,  and  is  not  **pfi- 
^aydoria,*'     Here  there  ia  no  fact  stated  to  shew 
that  the  distance  of  her  place  was  too  great ;  and  it 
ipcors  that  service  must  have  been  early  in  tlie  day, 
the  mandatory  afterwards  served  tlie  man  near 
ftams,  and  made  an  affidavit  before  the  surrogate. 

It  the  ordinary  usage  as  to  the  term  of  citations  Tbo  ordinu; 
ly  yield  to  the  pressure  of  the  case,   where  the  I!JII^''„"uJ'" 
may  be  lost  by  delay,  appears  not  only  from  "on*,  m*!  j*?w 
authorities  but  from  Gail(a),  where,  after  lay-  of  the  cm*. 
ig  it  down  that  a  citation  to  a  holiday  "  non  valet," 
thus  proceeds  to  shew  exceptions  to  the  rule,  as 
causes  "  qua  celeriiatem  requirunty  veltUi  H  res 
tempore  peritura  sit ;  tiam  uhicunque  pericrdum 
est  in  mordy  receditur  a  reguiis  juris  communis ;  et 
in  iUis  casibus  valet  etiam  citatio  ad  diem/eriatunu 
taaquam  principium   et  fundamentum  judiciL" 
ita  carries  the  principle  still  further,  and  say&(6), 
according  to  his  practice,  there  Is  no  need  of  a 
[citation  **uhi  periculum  est  in  nwrd,  nam  potest  tunc 
[trpediri  actus  etiam  parte  non  dtatd.'* 

In  this  case  there  were  long  prorogations;  61-st,  from 
[the  7th  of  November  to  the  2nd  of  December,  then         -» 
flo  the  3rd  of  January,  and  the  citation  to  all  effects 
returned  on  the  3rd  of  Februarj';  so  in  effect  the 


(•;  Lib.  I,  Oba.  53.  N.  la  (t)  Pan  6.  N    15  (ndtanlt). 
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-  months  minus  four  days.     Here  it  ap|>ears,  from  the'' 

Flkktwood  petition  lodged  by  the  respondent,  there  wm  e\m 
Ste«l».  reason  for  celerity,  and  it  is  to  Iw  inferred  from 
the  unusual  form  of  the  citation,  that  the  reison 
for  haste  must  have  beeo  raade  known  to  the  Sa^ 
rogatc  who  issued  the  citationf  which  is  an  act  of 
the  judge,  though  not  judicial  in  Court.  It  is  ob- 
jected that  the  petition  and  affidavit  were  after  the 
citation,  and  that  the  petition  was  for  leave  to  re- 
turn it;  that  is  the  usual  practice  in  all  cases,  and 
the  granting  ur  refusing  leave  is  a  judicial  act,  and 
was  accordingly  S|>ed  in  Court  and  granted,  as  tlu 
petition  discloseil  grounds  for  expedition.  Thm 
grounds  are,  that  the  father  of  William  Doug- 
lass Fleetwood,  the  minor,  had  hoqurathcd  a  larp 
property  to  the  minor,  on  his  attaining  the  agcol 
twenty-one  years ;  that  the  petitioner,  Mrs.  Steelf, 
had  been  appointed  guardian  of  the  person  oftlie 
minor,  by  the  Court  of  Chancery  ;  that  by  an  onkr 
of  that  Court,  made  on  the  I9th  day  of  November. 
1833,  it  was  referred  to  the  Master  to  inquire  aod 
report,  amongst  other  things,  whether  proceeding! 
should  be  taken  in  the  Ecclesiastical  Court,  to  annul 
the  marriage  alledged  to  have  been  celebrated  between 
the  minor  and  the  appellant  here,  and  that  no  repcft 
having  been  made,  it  was  ordered,  on  the  1st  davof 
November,  1834,  that  the  petitioner,  as  the  guordiiD 
of  the  minor,  be  at  liberty  to  institute  proceedings  fat 
the  purpose  of  annulling  tlie  marriage;  that  Mis 
Braddell,  or  Mrs.  Fleetwood,  against  whom  the  pro- 
ceedings were  to  be  instituted,  was  resident  at  But- 
lingate,  in  the  diocese  of  Ferns ;  that  by  law  it  ms 
necessary  that  proceedings  should  be  instituted  in  the 
Ecclesiastical  Court  within  one  year  after  the  alledged 


^bntil>n  of  the  ceremony  of  niarriage,  and  which       1835. 
would  or  might  expire  shortly,  or  within  a  few  ^^'    '^^' 
from  tlie  date  and  cxhihicion  of  the  petition,  and  Flbetwood 
tt  a  citation  had  accordingly  been  issued  and  served     StEELK 
tlie  parties ;  and  the  petition  prayed,  that  the  pe- 
wicr  might  be  at  liberty  to  return  the  citation 
thwith,  and  within  the  time  required  by  law,  and 
the  Court  would  assign  the  parties  cited  to  appear 
reto,  in  order  that  the  petitioner  might  proceed 
h  effect  in  the  cause.     This  petition  was  verified, 
affidavit,  and  was  exhibited  on  the  7th  November, 
The  Statute  under  which  this  suit  is  brought, 
9  Geo.  II.  c.  II,  Irish,  requires  that  the  suit 
II  be  commenced  within  one  year  after  the  mar- 
ge, in  the  proper  Ecclesiastical  Court;  this  Statute 
remedial,  and  not  in  this  respect  penal,  though  it  is 
in  other  clauses,  and  was  framed  on  the  ground  of 
blic  policy. 

The  marriage  must  have  been  secret,  early  in 
member,  1833,  and  the  guardian  could  not  be 
d  to  know  the  precise  day ;  she  could  not  have 
ed  without  leave  of  the  Court  of  Chancery, 
officer  she  was,  and  she  could  not  obtain  the 
er's  report,  wherefore  that  Court,  adopting  the 
principle  as  to  **7/i»ra,"  made  an  order  on  the 
of  November  last,  that  she  might  act  without 
btinf^  for  it;  and,  considering  the  matter  of  the  pelt- 
oDt  it  seems  to  have  warranted  the  order  for  return 
Fa  citation  in  haste,  if  the  law  would  admit  of  such  ; 
id  here  the  return  of  the  citation  was  necessary  to 
ivethe  bar.  It  is  certainly  somewhat  startling,  to 
le  ■  dtatJon  issued,  scn'cd,  and  returned  on  the  same 
If ;  it  would  not  be  so  much  so  had  it  no  teste,  for 
kch  things  have  been  done  and  allowed,  even  at 
immon  law,  where  the  issue  of  the  writ  to  found  the 
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act  is  strictly  tlic  act  of  the  plaintiff,  and  not,  as  the 
citation,  more  the  act  of  the  judge  ;  for  it  has  hwa 
repeatedly  held  at  common  law,  that  a  bill  of  Middle- 
sex (which  is  an  undated  process,  sufficient  to  prevent 
the  favoured  plea  of  the  Statute  of  Linutations)*  may 
be  sued  out,  and  matle  returnable  the  same  day.  In 
Oxlatie  T.  Davidgon{a),  the  Court  refused  to  set  a  writ 
aside,  though  sued  out  and  returned  in  the  same  daj. 
Kren  latitats,  and  writs  of  capias,  have  been  bdd 
regular,  though  served  late  in  the  evening  of  the  re- 
turn day,  and  alter  the  Court  had  risen,  and  thoogh 
the  declaration  was  left  in  the  office  on  the  same  day. 
Ilaynes  \'.Jones{b)  is  a  strong  case,  where  the  d^ 
fendant  woi  served  witli  a  writ  fifty-two  miles  from 
liOndon  on  the  return  day  ;  this  case  was  affirmed  by 
IValbanche  v.  Abbott.{c)t  and  there  arc  several  ant 
tited  in  Maude  v,Bnrnard(d\  establishing  the  prac- 
tice. Courls  of  common  law,  as  appears  by  the 
cnies  of  Tatfhr  v.  Nipkins{  e ),  and  Bcardmore  v.  Rat- 
tenburj/(/),  a  d  Oregory  v.  IJurriU{g),  hold  thrt 
an  irrcgidar  process  may  be  sufficient  to  avoid  the 
Statute  of  Limitations,  the  question  not  being  whedier 
the  suit  was  regularly,  but  actually  commenced  in 
time  ;  and  Abbot,  C.  J.,  in  his  judgment  in  Beard' 
more  v.  Hotipnfmry,  intimated,  that  even  irrcgnlaritj 
of  the  writ  first  sued  out,  licing  a  iesttitttm  capias, 
might  have  been  cured  by  application  to  the  Court 
to  strike  out  the  iestatiim  part  of  the  writ ;  which  w%- 
gests  the  question  whether,  in  this  case,  the  date « 
teste,  which  no  ease  or  dictum  shews  to  be  essential, 
might  not  have  been,  in  like  manner,  struck  out,  if 


fa)  4  T,  n.  610. 
(e)  8  Taunt.  127. 
(«}  5  Bim.  &  AM.  489. 
ig)  e  Moore,  189. 


(5)  3  Tiont  404. 

(d)  2  Butt.  812. 

(/)  5  Bam.  &  Aid.  491 


^^ 


CONSISTORY    COURT    OP    DUBLIN. 


371 


I 


irreguUrity  were  crcRted  by  it,  whicli  irregularity       '^■ 

would  not,  however,  exist,  if  the  Judge  had  power  ^^ — [, — _^' 

to  admit  the  short  return.     The  return   of  a  writ  F»-setwood 

r. 
on  the  day  of  appearance,  and  day  of  issue  and  scr-     Sibble. 

vicct  is  not  uiure  objectionable  in  sulntance,  from 
baring  m  dated  teste  on  the  same  day.  Before 
we  leave  the  common  law  it  is  to  be  observed, 
that  in  Harris  qui  iamv,  IVoolfor{l[a\  the  aOas 
writ  issued  above  a  year  after  the  first,  and  that  the 
first  was  never  returned  at  all,  in  wliich  it  was 
distinguished  from  Parsons  v.  King(b}.  To  return 
to  our  Courts :  great  stress  has,  during  the  argument*, 
been  laid  on  the  words  in  the  citation,  "  if  it  be  a 
••  Court  day,"  but  when  the  citation  issued  it  could 
not  certainly  be  predicated  of  the  Court,  and  these 
words  would  rather  have  the  elfect  of  inducing  the 
»{ipellant  not  appearing  at  once  to  inquire  whether 
the  Court  had  sat  or  not,  so  as  to  be  informed  that 
her  appearance  was  expected  to  another,  and  to  wliat 
day ;  1  am  to  intend,  that  it  was  actually  a  Court  day 
prefixed,  as  nothing  appeal's  to  the  contrary,  but  some- 
thing might  have  prevented  the  Court  sitting  at  the 
hour,  or  sitting  at  all.  There  is  no  want  of  original 
jarisdiction  over  the  matter,  being  a  matrimonial  cause, 
sod  not  circumstanced  as  the  cases  where  there  was 
Bo  original  citation,  or  one  not  served  at  all  on  the 
party,  so  as  to  make  the  proceedings  void  altogether, 
lod  an  excommunication  unjusL 

On  the  whole,  as  the  question  seems  to  turn  on 
iriere  practice,  as  there  is  no  certain  term  of  citations, 
'nd  tlie  text  writers  agree  that  the  term  is  arbitrary, 
■s  excommunication  has  ceased,  and  no  injury  has 
been  inflicted  on  the  party  by jif^'z/j^cum'/,  but  merely 


W  «  T.  R.  817. 
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„  1^'       by  ft  citation,  to  which  she  may  appear  to  see  proceed- 

■ , '  ings,  and  as  the  appeal,  if  allowed,  would  have  the 

Flbbtwood  gij'gj.j  qC  preventing  the  trial  of  the  merits,  and  take 
Stbblb.  from  the  respondent  the  bene6t  of  a  remedial  politic 
Statute,  I  will  not  reverse  the  order,  but  leave  it  to 
the  ultimate  tribunal  to  deal  with  so  novel  a  case.  It 
is  right  to  observe  that,  there  being  no  absconding 
an  allegation  could  not  have  been  filed  under  the  sub- 
sequent Statute  of  23  George  II.  c.  10.  The  effect 
of  the  Scotch  marriage  is  not  now  "before  the  Court; 
but  will  be  so  at  the  hearing,  if  the  cause  goes  on, 
and  it  is  not  clear  that  at  the  hearing,  notwithstanding 
the  general  appearance,  which  has  not  been  volunta- 
rily made,  the  question  whether  the  suit  was  com- 
menced in  time,  if  the  process  be  void,  could  not 
possibly  be  made  as  in  qui  torn,  or  penal  actiou  at 
common  law.  I  therefore  must  decree  against  the 
appeal. 

[The  Court  decreed  the  appeal  to  be  ill  appealedi 
and  overruled  the  protest,  and  ordered  the  appearance 
entered  in  the  Court  below  to  be  taken  as  a  genenl 
appearance.  The  Court  then,  at  the  petition  of  tlie 
proctors  of  both  parties,  retained  the  cause,  whidi 
proceeded  to  a  final  hearing,  the  judgement  whereon 
is  reported  antcy  p.  1]. 
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COOPER  f.COOPEK. 

(On  an  Exception.) 


Tliis  w&s  ft  motion,  founded  on  protcitt  and  exc^p* 
tiou,  to  dii^mlM  a  suit  brought  by  the  wife  against 
Uic  iiusband  for  restitution  of  conjugal  rights.  The 
ciUtion  at  the  suit  of  the  wife,  returnable  on  the 
Uth  of  February,  1834,  was  returned  on  the  12th 
of  April,  on  an  affidavit  stating  that  a  service  had 
bc«u  I'tfccted  on  a  clerk  of  the  impuj^nant's.  in  the 
impugnaiit's  house,  in  the  City  of  Dublin.  A  cita- 
tioQ,  viis  et  modisf  was  subsequently  obtained  on  the 
«vit  of  tlie  promovent,  on  the  return  of  which 
pugnant  not  appeariug  was  decreed  contuma- 
A  citation,  to  all  efl'ects  vh's  ei  mitdisy  then 
after  the  return  of  which  the  promovent  ob- 
liiDcd  liberty  to  libel  in  pwna ;  which  being  done, 
tlie  DOH-appearance  of  the  iinpugnant  was  taken  for 
ioeKalive  contest ;  terms  were  assigned  and  witnesses 
Here  produced.  On  the  7th  of  Fcbnmry,  1835, 
After  lapse  of  the  terms  probatory,  an  appearance  was 
ntered  for  the  inipugnant,  under  protest,  and  a  spe- 
cial proxy  and  an  exception  exhibited,  alledging  that 
had  no  domicile  within  the  diocese,  and  was  not 
Ubjoct  to  the  jurisdiction  »{ the  Court ;  that  he  had 
ft  this  country  some  years  since,  was  then  living 
1  the  Continent,  and  had  no  fixed  phu%  of  abode. 
riie  admission  of  this  exception  was  oppofted  by  the 
tnpugnant,  and  the  question  having  been  fully  ar- 
Wd,  the  Court  admitted  the  exception,  when  ratified 
davit,  and  required  a  general  proxy  to  be  exhi- 
under  the  protest.  Which  being  done,  the  pro- 
reQt  exhibited  a  replication  and   affidavit   veri- 


A  lall  hj  th* 
wire  iax  null- 
luiion  ofcoDju. 
gkl  rlghtf, 
wlureUio  hiu- 
baud  hk«  liifl 

and  hft*  no 
fliad  domltUe, 
niAj  be  brought 
ill  Uia  forun  ttt 
IiIiUbi  pbvMof 
domicile. 

Thrr«  ii  DO 
trmporal  law 
til  Ireland 
tnkkiaK  ■  Ax»i 
rsiid«Dc«  In 
the  iKoce**  r*. 
i|iiiiilt«  to  giM 
tlie  Court 
jurt«di<rtIoa  In 
■uoh  ca«M  ; 
tti«  Act 
S3  n«i.  VTTL 
c  9,  not  being 
la  farce  har«. 
Thn  c-knon 
which  r«<i:uirM 
lh«t  imparannt 
•b»ll  b*  oii«d 
oaiof  thnirowti 
divccMdODanot 
«p|>lji  to  p«r- 
Boni  haTing  no 
filed  rculdvnc*. 
Tb«  form  of 
cttlne  •pptica. 
bid  to  mcli 
ckM^  whera 
(wrtoaiil  MT- 
*ico  cannot  b* 
eflWtcal,  li  bjf 
^ubUc  edict. 
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)^L_    fying  it.  and  several  exhibits;  the  impugnant 

filed  several  affidavits  in  support  of  his  exception. 


m.  Term 
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The  matter  contained  in  these  several  pleadings  and 
affidavits,  on  which  the  motion  was  fouDded,  will  be 
found  at  length  in  the  judgment. 

For  tlie  exception. — Sir  Henr^  Meredith,  Bart., 
and  Dr.  Gai/er. 

Contra. — Dr.  Stock  and  Dr.  Joseph  Radcliff. 

Jddombnt. 

Dr.  Radcliff. 

This  is  a  suit  brought  by  the  tHfe  against  her^ 
band,  Mr.  .Samuel  Cooper,  for  restitution  of  coiijugtl 
rights.  Her  original  citation  bears  teste  the  Gth  of 
March,  1834,  on  which  day  it  was  issued,  and  tm 
returned  on  the  i2th  of  April,  on  the  certifying  affi- 
davit of  one  Ralph  Hamilton.  He  swore  to  its  ser- 
vice on  impugnaiit  on  the  24th  March,  1834,  in  the 
impugnant's  office,  at  No.  20,  Wentivorth-place,  in 
the  city  and  diocese  of  Dublin,  by  then  and  there 
giving  to  and  leaving  with  his  clerk,  aged  above  six- 
teen years,  a  true  copy  of  and  shewing  him  the  ori- 
ginal citation,  and  desiring  him  to  give  the  impugnaol 
the  copy.  On  that  return,  the  impugnant's  appeir- 
ancc  was  from  time  to  time  exiicctcd,  aud  uo  ap- 
pearance having  been  given,  that  service  not  being 
personal,  it  became  necessary  for  the  protnovent  to 
obtain  a  further  process  to  have  him  prououiiced  con- 
tumacious, so  as  to  have  leave  to  proceed  with  bei 
cause  and  citation  to  all  effects.  Accordingly,  on 
the  7th  of  June,  1834,  she  exhibited  an  affidavit  to 
ground  a  motion  for  the  issue  of  a  process  to  be 
served  viis  et  modis.  In  this  affidavit  slie  set  forth 
her  mnrri-igc  in  1824,  and  that  the  impugnant  eloped 
from  Dublin,  in  August,  1832,  with  a  Miss  B«rn^ 
ucli,  and  has  since  been  living  in  different  parts  ol 
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e  Continent,  as  she  believeii,  concealing  liimself, 

md  moving  about  to  avoid  process  in  a  suit  brought 

by  the  girl's  father,  and  the  process  of  this  Court ; 

that  he  was  a  joint  proprietor  of  t)ic  house  No.  2U, 

Wcntworth-placc  ;   that  Garrett,   the  clerk  served, 

kru  then  in  his  employment,  and  gave  the  impuguant 

Immedintc   notice   of  the   citation,    in   consequence 

whereof  Mr.  Tilly  was  employed   on  hts  behalf  to 

watch  the  proceedings  and  oppose  the  return  of  the 

Kttation,  which  he  tried  to  do;  and  she  further  stated 

■hat  the  Court  of  Exchequer,   after   opposition  by 

Garrett,  ordered,  on  the   22nd  of  May,  18.13,  that 

lervicc  on  Mr.  Chadwick,  the  defendant's  law  agent, 

tnd  at  No.  2(),  Went  worth- pi  ace,  called  in  the  order 

be  dwelling-house  of  the  defendant,  should  be  good 

nice  on  defendant ;  wlio  then  appeared,  and  a  ver- 

ict  was  had  against  him   for  damages,  whicli,  slie 

lelieved,  Garrett  paid  by  impugnant's  order;  and 

(her  acts  of  agency  by  Giirrctt  were  tlien  stated,  and 

bat  it  was  impossible  to  serve  the  impugnant  in  per- 

On  that  affidavit,  a  citation  viw  ei  modi's  issued, 

d  was  retunied  on  the  28th  of  June,  1834,  on  an 

ffidavit  of  tlie  same  Hamilton.     It  was  posted,  as 

thcr  edicts,  on  the    Koyal  Kxchangc.      Hamilton 

cnt  to  No.  20,  Went  worth -place,  but  was  then  la- 

innetl  impugnant  was  not  living  there,  but  had  left 

,  and  he  was  refused  to  be  informed  where  he  then 

living,  so  he  po»tc<l  a  copy  on  the  outside  door, 

id  shewed  the  original  to  a  female,  whom  he  bc- 

txtn  to  be  impugnant's  servant:  she  immediately 

emoTcd  the  copy.     He  also,  on  that  day,  served 

SaiTCtC  in  the   usual  way,  and  Chadwick  ;  and  on 

iunday.  the  loth  of  June,  he  posted  a  copy  on  the 

hurch  door,  though  Garrett,  he  says,  asked  him  not 

do  so,  as  there  would  l)e  an  appearance  entered 
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kit  pat  in  wkhoat  is 
•r  A|«a,  1835,  m 
to  bj-  tke  bBpogmnt «! 
eonsol  ai 
dwretn  msof 
die  catatioos  wen 
he  httd  HOC  any  dSee  or 
No.  VK  Wentworth-piuc  or  el 
and  did  noc  then,  or 
m  «r  reson  to  that  office  or  at 
resort  to  any  other  house  widun 
aod  had  Dot  then,  or  ever,  or  at  all, 
drr^  or  other  scrrant  in  hts  employment,  to  or 
whom  the  or^imJ  citation  was  or  could  have  h 
delirrml  or  left.     That  the  office  at  No.  30,  Wc 
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orth-place  never  belonged  to  him,  and  never  was 
a  property,  or  tenanted  by  him,  and  he  never  had 
used  it  for  any  purimse;  that  he  never  had  any 
roperly,  rig))t,  title,  or  interest  in  the  house,  nor 
ail  any  clerk  or  other  servant  in  his  employment 
tereio.  That  at  the  times  mentioned  the  office  was, 
ad  is  now,  tlic  house  and  office  of  and  belonging  to 
ne  John  Turner  Cooper,  and  not  of  or  belonging, 
irectly  or  indirectly,  to  de[>oneut,  and  John  Turner 
'oo|icr  was  and  is  well  known  to  be  its  sole  pro- 
:  i.>r;  and  that  John  Turner  Cooper  then  paid, 
nd  pays,  the  rents,  taxes,  and  charges  of  and  for 
Mping  said  bouse  and  office,  and  the  clerks*  and 
Ither  servants*  salaries,  tlicy  being  John  Turner 
Cooper's  clerks  and  servants  exclusively,  totally  un- 
sinnectfd  with  the  deponent ;  and  he  positively  says 
does  not  nor  ever  did,  in  any  wise  or  manner, 
tribute  to  the  said  payment  or  expenses,  or  any 
tiiereof ;  that  the  clerk  served  never  was  in 
em's  employment ;  and  he  does  not  now,  and 
not  then,  require  any  clerk  or  servant  at  No.  20, 
orlh-place.  That  he  lel\  Ireland  and  has  been 
for  four  years  or  thereabouts  last  past  uuin- 
tedly.  except  on  the  occasion  of  the  Regatta  at 
^gSitown  in  1831  ;  and  for  the  last  two  and  a-half 
restdecl,  and  now  resides,  on  the  Continent,  out 
the  jurisdiction,  and  has  not,  and  has  not  had 
ibe  last  four  years,  any  permanent  or  settled  rcsi- 
;  and  has  not  been  in  Ireland,  even  to  visit  it, 
the  last  two  and  a^half  years ;  and  that  the  last 
me  be  was  only  here  three  or  four  days,  on  a  visit 
the  city  of  Dublin,  and  had  not,  during  said  visit, 
f  house,  fixed  residence,  or  lodgings,  and  lived 
hi  slept  on  board  his  yacht  in  the  Bay,  six  miles  off. 
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And  the  exception  prajs  that  it  may  be  decreed  rilid 
with  costs,  &c. 

The  exception  and  affidavit  have  been  replied  to 
by  the  promovcnt's  replication  and  affidavit,  exhibited 
on  the  4th  of  Noretnber,  1B35.     The  substance  of 
these  ia,  that  the  impugnant  and  John  Tamer  Cooper 
were  and  are  joint  owners  of  the  house  and  t&ett 
which  was  used  by  impugnant  for  his  place  of  baat* 
ness ;  that  tt  had  belonged  to  their  father  as  lenec^ 
and  that  by  the  will  of  the  father,  who  died  in  163A 
they  were,  with  one  other,  named  executors,  who  &U 
proved,  and  that  these  two  only  were  residuary  lega- 
tees ;  th»t  the  two  posKessed  the  house  aa  reiiduiry 
le(;atees,  and  used  it  as  their  place  of  business,  wbere 
the  several  matters  of  business  of  the  impugnant  tsai 
John  Turner  Cooper  were  managed  and  tnutsaeted. 
n  well  on  their  joint  as  several  accounts.     That  is 
1831  impii^iant  employed  Garrett  as  his  clerk,  agent, 
or  manager,  to  do  and  manage  for  him  several  mttr 
ters  connected  with  the  estates  and  properties  1^ 
him  by  his  father,  and,  generally,  the  general  bnsi- 
ness  of  impugnant,  which  Garrett  has  continued  to 
do  at  Xo.  20,  Wenlworth-place ;  and  she  believes  thst 
Garrett  did  and  does  keep  his  private  books  ftud 
accounts  in  said  office,  and  that  all  letters  and  papen 
connected  with  and  addressed  to  impu^anC  are,  sad 
have  been  since  1831,  by  the  request  and  directi 
of  impugnant,  delivered  and  left,  with  Garrett  at 
20,  the  only  house  or  office  in  Dublin  used  by  impu* 
ant  since  1831.     She  believes  John  Turner  Cooper 
only  pays  half  the  rents,  taxes,  and  other  charges  of 
and  for  keeping  the  office^lerka  and  other  servsno. 
and  impugnant  the  other  half,  exclusive  of  the  yearb 
allowance,  remuneration)  or  salary,  which  impugtuut. 
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i  made  and  continues  to  make  to  Garrett, 
BOnni  private  clerk  or  manager;  andslie  believes 
l^ant  Jios  been  charged  in  his  accounts  with 
[the  rents  and  expenses  of  the  house  and  office, 
Garrett  acted  as  agent  and  receiver  of  his 
m  collected  by  one  Dumphy,  and  Garrett 
biii  money  and  private  aHairs  at  this  house. 
omnlf  and  believes,  the  iuipuguant  has  been  here 
a  times  in  the  last  four  years  on  his  private 
I,  and  resided  for  weeks  together  at  No.  2<), 
tworth-placc,  and  that  furniture  and  other  pro- 
B^  that  house  arc  impugnant's,  and  on  the  Ist  of 
nv34,  were  seized  by  the  sheriffs  under  on  exe- 
tft  issued  by  Mr.  Bamewcll,  and  were  advertised 
lie,  and  that  no  one  claimed  them  but  Garrett,  for 
KBpugnant,  and  who  made  an  affidavit,  as  agent 
tetmpugnant,  in  the  Court  of  Exchequer,  men- 
ed  in  the  twelfth  article  of  the  replication,  to  set 
t  the  execution.  She  also  proves  au  insertion  in 
Pirectory.  in  1831  and  1832,  by  direction  or  de- 
of  impugnant,  or  his  said  agent,  which  agent 
mtjnued  it  for  1834,  as  it  had  been  used  in  Ex- 
[Uer  for  substitution  of  service.  That  the  ira- 
sant  lived  tliere  on  the  9th  of  May,  1B32,  when 
irore  an  answer  in  the  Court  of  Chancery,  before 
tcr  Townsend's  clerk,  on  the  Inns-quay,  and  so 
t  there  occasionally  in  1S32,  when  he  eloped.  That 
'  Bamcwcll's  judgment  was  obtained,  impugn- 
by  Garrett,  entered  into  arrangements  with  the 
itiflTas  to  the  amount  of  the  verdict ;  and  since 
elopement  promovcnt  believes  he  has  concealed 
telCt  and  kept  out  of  the  way  to  avoid  personal 
tee  of  tlic  process  of  this  Court,  and  that  he  was 
ised  by  Garrett  of  the  service  of  the  first  citation 
afler,  and  Garrett  gave  him  the  copy 
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served  on  him;  and  that  Garrett  and  Chadwiclc,  with 
the  approbation  and  by  the  directions  of  impugnant, 
employed  Tilly  to  watch  the  proceedings,  which  be 
has  done  since  the  fint  citation  wa»  returned,  and 
from  time  to  time  communicated  with  impugnant, 
through  Garrett,  the  progress  of  the  proceedings. 
She  swears  that  by  impiignant's  verbal  and  writtM 
directions  all  letters,  &c.  addressed  to  the  impugnant 
for  the  last  three  years,  were  received  by  Garrett,  or 
left  at  No.  20,  Went  worth-place,  and  were  forwarded 
by  Garrett  and  received  by  impugnant ;  and  that 
letters  from  impugnnnt  wore  transmitted  in  the  s»mt 
manner,  thus  verityiug  the  22nd,  23rd,  and  25tli 
articles  of  the  replication.     That  Garrett^  after  hb 
application  to  set  aside  TlamewcU's  execution,  made 
]>aymciit  to  Barnewell  of  £300,  as  in  the  1 2th  article  is 
mentioned,  and  got  his  receipt  on  the  l<5th  of  April 
1835,  and  accepted  bills  for  part  of  the  balance.  The 
22nd  article  allcdgcs  letters  and  parcels  were  receired 
by  Garrett  from  impugnant  in  1832,  1833,  ISW, 
and  1835,  for  the  B.imewcUs  and  Chadwick,  which 
Garrett  has  delivered,  and  so  vice  cersd  through  Gar- 
rett.    That  the  yacht  was  seized  In  the  canal,  and 
afterwards  advertised  by  Garrett  to  be  sold,   wilh 
application  to  Garrett,  at  No.  20,  "Went worth-place. 
That  the  impugnant  authorized  Garrett  to  propose  u 
irrRngement  to  the  proniovcnt,  and  Garrett  laid  two 
eases  before  counsel  about  it.     It  is  stated  in  oncof 
the  articles  that  the  conditional  order  of  the  Court  of. 
Exchequer,  made  absolute  on  the  1 2th  of  June,  1833 
was,  that  service  on  Chadwick,  and  also  at  defend- 
ant's dwelling-house.  No.  12,Wentworth-pIaco,  should 
be  good,  unless  cause  be  shewn  to  the  contrary. 

Thus  stands  the  case  on  the  pleadings  and  afiidAviti 
of  the  parties  and  process-servers.     The  case  iv^ 
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r  of  the  jurisdiction  is,  that  the  impugiiant,  at 
acs  of  service^  had  not  any  dwelling-house  or 
r>  the  diocese,  and  that  the  one  So.  20,  Wcnt- 
place,  wa.s  not  his;  that  he  is  out  of  Ireland, 
m  been  so  for  two  and  a*half  years,  and  is  on 
tntincnt,  without  any  fixed  or  certain  place  of 
k«c,  and  so  could  not  have  been  legally  served 
lie  citation.  It  was  said  that  the  linpiignant 
».pply  for  a  prohibition  if  the  Court  were  against 
«Jt  that  clearly  is  not  so,  as  there  is  no  temporal 
&  the  subject,  nor  does  the  23  Henry  VIII. 
Lsh),  c.  9v  bind  Ireland.  Dr.  Browne  also  is  in 
»).  What  is  to  be  considered  is,  the  law  and 
b«,  civil  and  ecclesiastical,  as  received  in  this 
•ji  but  the  23  Henry  VIII.  c.  9»  seems  to  be, 
^rcat  measure,  declaratory  :  as  was  said  by 
ohn  Nichol,  in  Chicfie&ter  v.DoiZ€g(U{b)i  ge- 
ly  speaking,  no  person  is  to  be  cited  to  appear 
«  any  Judge  out  of  the  diocese  where  he  shall 
Eihabiting  or  dwelling  at  the  time.  But  of  this 
Uatory  Statute  it  is  to  be  ob&erved,  that  it 
its  penalties  only  apply  to  the  case  of  persons 
1^  who  are  inhabitants  and  dwellers  in  some  dio- 
or  pccu/inr  district,  and  not  to  persons  having  no 
tatioD  or  dwelling  at  all.  The  law  or  law-makers 
r  intended,  in  providing  that  a  party  should  be 
ened  before  his  own  proper  and  convenient  Judge, 
he  should,  by  going  from  place  to  place,  evade 
»w  altogether,  and  leave  the  plaintiff  remediless, 
\o  the  hazard  of  losing  his  witnesses.  That  tnis- 
'  b  intended  to  be  guarded  against  by  the  second 
e  constitutions  of  ITH*  so  much  relied  on  by 
mpugnant's  advocates,  to  prove  that  no  service 
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words  at  the  foot  merely  to  enforce  the  corn- 
that  each  Judge  s}ia]l  keep  withtu  his  own 
Bction  over  dn-eners(a).     It  was  said  by  counsel 
^tbe  ortgiual  citation  was  not  well  served  ou  a 
in  the  office,  supposing  biin  such,  as  not  being 
of  the  persons  described  in  the  canon  of  1711. 
It,  if  true,  would  be  mere  irregularity  ;  but  that 
which  was  made  not  to  favour  the  defendant 
to  take  away  all  pretence  from  liim,  gives  these 
ly  as  instances,  and  does  not  make  other  services 
i  and  sui-ely,  if  a  man  had  his  father  or  mother 
ig  in  his  house,  service  on  either  would  not  be 
thougli  they  arc  not  named  in  tlie  canon. 
,  I  shall  mention,  from  Maranta  and  Gail,  two  re- 
red  books  of  practice,   bow  it  is  considered  a 
fendant   may   be   proceeded  against.     1  refer  to 
Lta,  De  Cilatione,  rette  condpiaiur  citutio{h). 
1(c)  says :  **  Tprtio  locum  hahet  citatio  edictalis 
\m  persona   ciianda  sit   vagabuiidtt,   non   /mbetis 
leerium  doniicilium  Ua   ut  actor  ignoret  f/uo  ifi 
[loco  personaliler  citari  possit :  quo  casu  affi^i  debet 
[ctfa/onum  cdictum  in  ilia  civitate^  vet  eo  loci-,  uhi 
est  vagabundus  conversari.''     And  he  re- 
to  Maranta(rfX  w^'ere  the  latter  agrees  that  a 
Lion  by  edict  may  be  made,  when  the  party  cited 
iDot  be  found,  and  is  a  vagabundus^  or{€)  quando 
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!kjr-lbarUi  cuoo  of  1634  (Iriih).  *<  No  Motence'ihall  be  given, 
'  Ibr  wpanlion  a  Ihoro  tt  nmra,  or  fur  innullLng'  of  pretended 
ny,  bat  in ap«Q  Court,  anrlin(h«»eBlofjiuticei  andtbat  wiUi 
vled^  knd  coiuoai  either  o(  ilw  nrctibishop  withio  hii  pro. 
,ar  of  th«  bisbop  witliin  hi*  diocese,  or,  ttdt  vacmite,  of  Uts 
of  the  »piriiu«litie»,  or  the  Judge  of  the  Prerogative,  ia 
ral  jar'udicUotu  and  nwrta,  and  ooneemiog  Uirm  only  tliat 
then  dwelling  under  tlirir  jurisdiction." 
I  (ft)  Spec.  Aur.  Part  6.  De  Cil.  No.  124. 
(«)  IA.  I.  UtM.  37.  Na  4. 
a  Puvfi.  Da  Cil.  No.  63,  drill  ntj.  («)  No.  84. 
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**  aHquit  pntvratf  «/  iaiilai  delete,  vd 
**  ne  ciiatia  cerht^t  oei  per  iUera*  pasai  ad  em 
"  pervenire"     That  i»  a  kind  of  proceediog  nodori 
in  the  canon  of  1711*  where  it  ai3rs,  that  if  the  pcnoo 
so  to  be  cited  be  a  loose  ragabond,  without  an^r  ca^ 
tain  abode,  then  the  Court  shall  proceed  in  the  usual 
fonn  applicable  to  the  serrioe  of  anch  and  those  trsr- 
m^  die  realm,  which  must  mean  a  serrice  not  per- 
sonal, nor  at  his  house  or  lodging,  and  wliieh  could  be 
DO  other  than  edicial ;  and  of  that  canon  of  1711)  ft 
n  to  be  obaerred.  that  it  was  made  long  subseqneat 
to  the  fifty-fourth  canon   of  1<>^&.      Oughton(a), 
cited  to  shew  the   present  exception   to  be  regu- 
lar, to  get  rid  of  contuDiacT  (forunerl;  excommunica- 
tion), fortifies  the  doctrine  laid  down  bj-  Maranta  and 
Gail  with   respect  to  the  persona    vagaimnda; 
party  excommunicated,  on  return  of  citation  that  lie 
was  sought  for  at  his  house,  in  such  a  parish,  aod 
because  "/o/i/artV"  was  cited  riu  et  modis,  the  putjr 
so  cited,  in  order  to  get  rid  of  his  contumacv,  nnut 
allcdge    and  prove  not  only  that  he   did  not  for 
half  a  year  inhabit  or  keep  his  family  in  the  said 
parish,  but  must  go  further,  and  alledge  and  prove 
that  he  had  not  heard  of  the  affixing  a  copy  ou  tltc 
door  of  that  house,  but  all  the  time  dwell  and  hal 
his  family  in  such  a  parish,  naming  it.    But  the  pv* 
sage  cited  hy  counsel  fur  another  purposc(c}  shcrs, 
that  where  a  defendant  in  a  matrimonial  cause  Ctlbct 
lurks  about  within  tlic  kingdom  "  nut  extra  regH' 
iransmigravit,"  if  the  actor,  fearing  the  loss  oft 
mony,  wishes  to  proceed,  he  may  do  so  by  edict, 
VIM  ei  modist  and  afterwards  have  a  citation  to 
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effects  and  jjo  to  sentence  in  prsnam^  and  Oiighton 
gires  the  forms.  Connscl  says,  however,  that  such 
proceeding  is  only  allowed  to  enforce  the  celebration 
of  a  contract  of  marriage  in  face  of  the  Church  ;  and 
he  adduced  tlie  fifty-fourth  canon  of  l£i34  to  shew  the 
edict  could  not  issue  in  a  cause  of  divorce  or  nullity; 
but  No.  13(a)  shews  that  Oughton  only  put  the  case 
of  contract  for  an  instance,  ^  sed  in  fiia  et  omnibus 
ctuihus  preditUis  vei  consimihhus ;"  and  No.  1'2  shews 
it  applies  even  tu  annul  or  get  rid  of  a  contract,  and 
even,  as  the  note  shews,  in  divorce  d  vinculo^  or  by 
reason  of  former  marriage  (this  suit  for  restitution  of 
conjugal  rights  is  strictly  niatrimoniul) ;  and  it  is  not 
allowed,  as  he  supposes,  merely  io  perpetuate  evidence, 
other*visc  the  citation,  to  all  effects,  would  not  go  to 
6nal  sentence.  1  take  it,  therefore,  that  the  edictal 
mode  is  warranted  when  the  party  to  be  cited  is  a 
vagabond,  having  no  certain  abode,  and  lurks  about 
witliin,  or  removes  himself  from  tlie  realm  to  foreign 
ports,  al)andoning  his  domicile  in  this  kingdom,  and 
has  no  dwelling  whereat  he  could  be  served  within 
it,  avoiding  the  process  of  the  Court. 

Such  being,  in  my  opinion,  the  law  and  practice 
of  these  Courts  (with  those  of  law  and  equity  we 
We  nothing  to  do,  they  not  being  armed  with  such 
tcomprchcnsire  process),  let  us  sec  how  the  facts 
rtand.  Our  jurisdiction  is  general  over  the  subject, 
but  confined  as  to  the  district,  which  must  be  the 
/wwm  rei  actua/{ff  or  cotutmcticely.  The  promo- 
^t  contends  the  impugnant  was  actually  so,  as  the 
wuse  and  office  were  half  Ins  and  occupied  by  his 
werk  and  servant ;  and  that  if  not,  it  was,  construe- 
H  '''*(yi  his  forum,  he  having  gone  to  foreign  parts, 
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and  remained  nandering  about  to  avoid  perMDll 
vice^  without  having  any  settled  plore  of  abode,  and 
made  demonstrations  of  final  abandonment  of  Dublin, 
the  last  place  of  his  domicile  here.  As  to  the  house 
being  his  dwelling,  the  only  doubt  is  created  hy  the 
impuffnant's  own  affidavit,  denying  that  he  had  any 
property,  right,  title,  or  interest  in  it,  or  that  hci 
directly  or  indirectly,  paid  or  contributed  to  the 
payment  of  its  rent,  taxes,  &c^  or  the  clerks'  or  ser- 
vants* salaries.  1  do  not  mean  to  say,  that  in  that 
affidavit  sworn  abroad  he  has  said  anything  he  did 
not  think  was  true,  but  these  circumstjuices  make 
one  doubt  the  accuracy  of  hU  opinions  and  oiemorj 
of  facts.  lie  Kays  he  has  not  been  in  Ireland,  even 
to  visit,  and  has  been  absent  (or  Jour  j^eors  or  Oien- 
aboiits  last  |)ast  uninterruptedly,  except  on  the  occa- 
sion of  the  Kcgatta  in  1831,  and  was  then  here  onl; 
three  or  four  days  in  all,  living  and  sleeping  in  tlie 
Bay.  Now  he  Is  clearly  proved  to  have  been  mii- 
takcn  in  this,  for  be  the  Regatta  in  1832  or  1831, 
he  swore  an  answer  before  Master  Townsend  in  ^Uy, 
1832.  How  long  he  remained,  then,  is  not  shewn, 
but  it  is  improbable  that  in  two  or  three  days  in 
August,  1832,  sailing  in  the  Bay  and  living  in  die 
yacht,  he  could  have  liad  time  to  seduce  an  unmu^ 
ried  lady  to  clopc,  and  not  even  to  elupc  in  the  yadit 
He  may  also  have  foi^olten  that  he  lived  at  No.  30, 
Went  worth- place,  for  weekis  at  a  time,  as  the  proiii> 
vent  charges,  since  his  first  going  away ;  and  it  it 
observable  that  neither  his  brother,  John  Tumei 
Cooper,  nor  Garrett,  nor  Chadwick,  though  by  way 
of  answering  her  affidavit,  deny  the  fact.  That  be  li 
mistaken  in  thinking  he  did  nut  contribute  to  the 
rent,  &c.  appears  by  John  Turner  Cooper's  affida^ll, 
who  says  he  paid  the  rent  out  of  the  assets ;  and  doci 
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ieny  the  charge,  that  the  taxes,  and  clerks*  and 
»ls'  salaries  and  wages  were  paid  also  out  of 
ic  assets,  one-halt'  of"  tlie  residue  whereof  belongs 
impugitant,  and  that  he  was  charged  in  the  bc- 
)imts  with  that  moiety.     Now  if  it  be  true  that  the 
;,  &c.  were  at  the  joint  expcnsesj  and  that  it  was 
relt  in  by  one,  or  by  a  clerk  or  servant,  it  could, 
rcn  in  case  of  burglary,  be  laid  as  the  dwclling- 
isc  of  each  ;  and  on  this  point  the  cases  referred 
Rex  ?-  Potfnder(a),   and  Tfte  Kin^  v.  HaU{h\ 
rill  be  found  very  material ;  and  there  the  personal 
ndences  of  the  parties  were  in  the  different  dis- 
It  is  also  charged,  and  not  detiied,  tluU  fur. 
itiire  iu  the  house  was  tlie  property  of  the  impugnunt, 
was  seized  and  advertised  by  the  slierifiF'  to  be 
Id  under  BamwcU's  execution  in  1834.    John  Tur- 
Coopcr's  affidavit,  and  Chadwick's,  arc  silent  as 
that,  though  the  latter  6ttcd  up  the  house  and 
•■\  and  Garrett  clears  it  by  a  sliding  answer,  say- 
there  were  some  sails  and  tackle,  not  saying  there 
no  furniture.     It  is  not  denied  that  the  goods 
were  claimed  by  Garrett  for  impugnant,  and 
DO  one  else  \  nor  is  it  denied  that  letters  to  and 
the  impugnant  were  sent  to  No.  20,  Wcntworth- 
and  forwarded  to  order  by  Garrett,  by  direc- 
of  impugnant  or  his  agcntf  Garrett.     Garrett, 
that  charge,  gives  an  evasive  and  negative  preg- 
it  anstver,  for  which  be  never  could  be  indicted 
perjury;  for  instance,  be  denies  that  all   letters 
re  left  at  the  office  and  forwarded,  which  becomes 
iportant,  as  tlie  word  "all"  is  interlined  by  Garrett 
imself  in  his  own  handwriting;  it  first  stood  "  let- 
/'  so  if  one  was  not  sent  he  would  swear  truly;  and 


Bit.  Trrm. 
Coopsa 

V. 

COOPSB, 


(■}  1  Bw.  L.  Cr.  17B. 


(i)  Ibid.  133. 


2  c2 


and  R- 

ll_  ^  ri— -n:.  Tr=^r.  —at  mc  i  *  bk  ooned  tint  the 
— "  "^^  _^?rrrir^  c  iTilz.  .an.  ^rw  ei  m^ni  mpuguot 
su  It  r-TTier'  £sac=E££r.  »  iiTiiic  eadt  at  Na  20, 
"*"  ^r-^  e-z.— -lives-.  9-  jxaBe!um:  >  dirpgacBi;,  and  Ait 
■n^  T^nD'i^s.  K  MSStBic  or  tilt  DubcUst  beiog 
j«e-.:.  IT  za-  - -r-n-f-T**^  KODiH: :  lUT  »  iJioe  nj 
r=irnn-  :  -=ziu£z  jrvx-  -ls:  smmiiaial  ir  final  oder 
r  zir  .  irr  r  5.:ija«:.g"  n.  Ik.ii^cH't  canac,  allow- 
zc  3*01*-  kt-^is:  s.  -Ckf  ^iicr  Jane,  1S33,  w  abon^ 
c  rs^  xsKicTSiS^  siL  TBC  lilt  CDcrr  IB  1lleIXIt^ 
: .—  sa  iK:-iE=:z^cff.  n  1-w^ :  i:  s^  mAmiia»A  br  John 
T  _-:_-^  .  -TK-  XBC  r«rr=c  liic  as  No-  30,  Wert- 
*•  r~^— L^iKT*-.  iLc   K.'>f.x  inangT^  ana  twuDgaact  of tv 


7f~    I^r-'fn. — Kz:   J-ifTs:  v^  i:  s  a»  Jolm  TniiKr 
.  •*~*^  -   irTv    vm    nn«^  nuL  a  aalarr;  and  thei 
r-inr^  i,  irzTxrvi   ireguaauc  at  i{>  fan  %cdct  for  im- 
i>i,r:^am     ^^muvpsiE  swsan  tr  pnratf  leniXDentioa 
:»=L.^^  Ai.jr-  .  aziL.  n  ?v3t^7.  Gannz  Fweaxs  be  mi 
:i.r.  ^::i.^     --.-1    rimimuff  ir  ibe  agntcr,  and  docs 
ii.n    :.-•:  -    :»:^n;r   a^an  s  arj  lime.     Garrett  does 
:i.r  Ij.':\  -  1^=  lit-a^i:  mrrec.  co  his  own  affidavit,  to 
-nr  i=;u-  "M  f-iiTL^.Ti..  a&s.  fci  failure  of  it,  to  hiw 
-irsnT^:,  :;-: ;  ar  Lrrvire'iDaii  wnh  Barnwell,  and  piid 
— :l  i.-;» »     ::c    nrrtiraani.  and  accepted  drafts  ftr 
I- vs<^  &vij.«-,  ;«j-:   .-  f  f  :u_iz.:^  c»r  rie  execDti<Hi.     It  is*  under 
:it   :r:--.?u:i:ies.  &  warier  of  great  doubt  whether 
•.r.T  I :  _>r  wAj  piTLT  ihe  propertT  of  the  impugBaa^ 
w-  '  .a-  !»..  i:,i  I  :r.:!::ic  to  a^mee  wlih  the  Court  of  Exchequer 
u«VA-r.  •.      t:xk;  ::  ira>  <o:  but  it  chat  be  doubtful,  and  so  then 
**^'"'""'    Jje  a  doubt   as  to  the  jurisdictioD,  1  must  give  the 
benefit  of  that  doubt  to  the  suitor,  as  in  Grignumi- 
Cirignioni  a). 

:*:  I  Haef.546. 


:u  •  uKir?  -.in 


The  other  part  of  the  case  is  plain  and  simple.    It 
in  Admitted^by  all,  that  he  was  itot  here  from  Auf^ust, 
1^2,  when  he  eloped  with  Miss  Baniwell;  and  his 
defence  is  liis  own  and  Garrett's  and  other  affidavits, 
that  he  has  no  certain  or  fixed  domicile*  rci^idence, 
f  or  abodef  but  is  a  mere  wanderer,  or  vagabond,  and 
that  his  last  place  of  abode  in  Ireland  was  in  this 
H  diocese.     It  is  no  where  denied  that  he  is  keeping 
"  out  of  the  way,  and  concealing  himself  to  avoid  the 
process^  of  tilts  Court,  thougli  it  is  reiterated  in  the 
affidavits  of  both  process-servers,  and  in  tlie  promo- 
rent*s  Krst  nud  second  affidavits,  that  he  has  bei-n  ho. 
He  does  not  deny  it  himself,  nor  could  he  well  do  so  ; 
for,  look  to  t)ie  circumstances.     In  August,  1832,  he 
elope&t  which  subjected  him  to  a  double  liability,  to 
a  suit  for  seduction,  and  a  suit  for  separation  and  ali- 
'moay  ;  the  proceedings  in  the  Court  of  Exchequer 
»hew  he  avoided  the  one,  and  It  Is  no  great  stretch  of 
•  ervdulity  to  bplievc  that  he  sought  to  avoid  the  other. 
Indeed,  almost  immediately  after  the   elopement,  he 
[kaadc  prudent  preparations  for  abjuring  the  realm  ;  he 
.left,  his  yacht  to  Garrett  to  be  sold ;  early  in  Septem- 
Iber,  IS3'2,  he  sent  for  Duniphy,  his  land-agent,  to  the 
Isle  of  .\Tan,  to  surrender  his  place  there.      His  in- 
tent clearly  was  to  live  abroad,  to  avoid  ail  the  pro- 
tccdings  and  penalties  consequent  on  his  crime ;  hut 
he  U  constructively  domiciled  here.     It  is  a  strange 
ctmclusion  of  Garrett,  that  he  could  not  have  con- 
eetlcd  himself  and  kept  out  of  the  way  in  1833  to 
>void  service  of  the  citation,  because  it  only  issued  in 
1B3<I.     .Add  to  all  this  Ins  and  Garrett's  admission, 
liai  he  was  Informed  of  the  service  of  the  citation 
>l)Dwt  immediately,  and  that  its  return  was  opposed 
*^y  Tilly,  employed  to  do  so,  and  yet  no  plea  made 
lierc  tilt  long  after   contunmcy   had  been  deercei 


COOPBK 

r. 
Coo  pea. 

]|  b«lni[  «tU 
<]«nl  timl  ho 
hud  no  aUi«r 
fixed  ilouildle, 
hut  WB*  a  mere 
wamWrr,   rliat 

htR  tut  pUcA  of 

nlimle  In  Ire> 
Utiil  wu  in  tba 
ili(iri>>«.  nnd 
iIm[  h«  wK* 
nvoiiliiig  (ho 
proc»M  of  th*) 
Caurl ;   it  iiat 
boltl  thnthrwta 

cunitrm^tierty 
Oninioil^i) 
within  Ul« 
dioaeM. 


I.   ji.    iML^  ma    imaea-     Uoder 

to  lore  him  to 

wife  ofher  lole 

^    A  SB-  =c  «K  zm  S[  what  the. 

'c    .'  acr  assrxmc^  iHuiaied  die  fstitest  (tf 

so  answer  nie  pith 
If  isiaSKStAtai  nceptxiii 
via  a  fenaa  Uring  it 
^diMc  IB  lanrer  to  which 
-s'Llwict  Ik  ^  pnmoTent,  snhie- 
..err  -— ■r^w*  «£^  £m.  m  MCi  sides,  witneMi 
'-'-r^  r.^3ii.:Ki.  -  T^sft  wsBontft.  and  the  cuse  cuoe 
:.-  soi.  jcacrzc  a  Hiirr  Tem.  1S3S,  when  the 
—J".  i7-2£:  j-ar-  r^mae.  aV  each  putr,  by  bii 
z:,irT.cr.zzr-  ssr-f^..  M  mf  ai!  fare  and  effect  (rf« 
i;rzn.-7r-=»  -ifr^aEr.  nKTM,  aa:  Ae  prorooTent  hid 
i-c-  r  ^— »c  J  :tfr  mif!irDrau  and  decreed  for 
I'r  ^^..^rac:  -  ^z^-rmmL  Mac  dsmissed  the  wit; 
•lt.  •  T_±----:i'^  -rii:  nimKr^iiErT  in  cot»ts.  From  thb 
"-r  ^    --::?e^  »7fc  nczr^^tez.  but  was  not  proK- 


-    -  ~-s  Z~  —  ;ii  'T— ;  j-To-f;  »-■:•  aiaaAenticMS.  reportrft 

J        '  ,._^:-          It       i;;         r^:-^-.?i *i.'X  «Libi-«he«  another ti«^ 

■ .   -        _r  J--—-  -_-.   :ja:   uk  ar-»^'."^:a  of  ibe  diocenn  i*  eoo- 

Va:*  I.  T«  OfTics. 

_*_''^'  ~; '  ~--  ":■:■■    T  .i-tr-  Xi.c.  --r^  ±1;  a^celluii,  beiag  Rector  of  Cii- 

,1  ^  .-.to—,    .  -"'-■'"  -~   -"  ^  .i.>;»;  .rMri±.  wse;  :-?  the  parish  ofArdee,iBd* 

•3*  a...'—  ^     -w;        ---r^^  ..-•Ti-.-a  neRiT.  A.  EI!i».clerk,  w*!  Vlor.tDda 

if"- il'. -7  "^ ,  '  .- '"'"'■'^^t^'"  -    ~>-i'--i-~3>.  iii  i»  1  ci-fTijminbelangingto  ■locietyaW 

ia  an   -If,-!.::   V  '""■  '  ^■'"•^  >i.-*;.c."   -.;:=^.  ;a  '^e  27lh  of  February,  1837,  ibootU 

•  ttr-:'.'  j..:a.  ;-:i/!    11  as4,-k<:-i.  istf.  .3  :h« ;  liter  parish,  be  was  cauiiooednotto 

'-in.-,>-.  t:.:  ..    ^    ..,  \j.  £■  ^  ^^_.  „..jgj.  aft„^|ji^[i,g  appellant  reid «■• 


l*^  J  «,«r..u-     f  "J*?'*  ■»=  -  icij  a  bjrmu,  ud  then  pretcbed  a  sermon  from  a  tot 
t.U  witfiH.  i(i,(    Ttji*  t.-iE^  ^.-^w^  bv  die  J^jK^iiions  of  witnesaes,  pursuant  to  the  Ad 

■."lUiTi'-lrtj      ^  '^^*^'''  ^'"^  ^"  *^^"  ".'«"*"of  request,  at  the  »uit  of  the  office  of  dw 
Judge,  promoted  bj  the  Rer.  A.  Ellia,  clerk,  issued  from  (he  ConaHo'J 
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'■  of  Aniu^  diraetid  to  the  Bishop  of  Meatti,  within  whnse  dio- 
)  iba  app^iant  tliea  rcatdeH  \  in  purauMnce  i>r  nhicb  a  cilation  i»ued 
ftom  Ibe  Cunsularj  Court  of  Me»th.  calling  on  the  appellanl  to  appear 
Ui«  Ardibidtop  of  Aiina)(h,  in  his  Consirtor^  Court,  toanswei 
,4Brtaui  articles,  ami  more  eapeciallj-  for  hiving  preached  in  a  private 
within  lh«  dioccK  ofArtnagh,  witliuut  the  penni»iun  ofilie 
I  or  Ibc  vicar.     To  thia  citaiion  the  a|j[)«91»iL  appeared  uoiler 
.  and  exhihitetl  aperempcorjr  cxcepiion  to  the  juriwlietion  of  the 
rt  (ifAfnuigh,  iniuiniucli  a»  he  wa»  not,  at  thy  time  of  iiuuiiig  or 
'  the  diation,  or  for  lhr«e  moniha  prertoua,  reaident  or  oommo- 
.  or  ereD  prvMnt  within  the  limits  of  tbo  dioceae  of  Armagh,  but 
I  llm  a  resident  and  camtnorani  wiihin  the  diocMe  of  Meuih,  and 
'tvaaoo  t/f  nich  reudencei  subject  lo  the  jurisdiction  of  ihv  Conii»- 
Conrt  thereof.     Tin*  exoc prion  vran  overrulett  by  tlie  Ciin»i*loty 
of  Armagh ;  fruni  which  order  tiiu  present  apjieal  was  liruughl. 
I  Fur  the  BjipiiUant— />r.  Sloci  and  Dr.  Gayer. 
CmUra—Sir  Hfnry  Mertdgth,  Bart.,  and  Dr.  Joteph  HadelijT- 


1 83  A. 
mi.  Ttrm. 

Ntxos 

V. 

Tub 

OpKICB. 

•o  affcmdinf , 
though  reiiili  rig 
«ui  of  ihs  dio- 
cese, nut  J  b* 
ulcvd  to  the 
forum  laH 
dtlirli. 


'  JtrtM)ME?rT. 

BORTOX  (J.) 
ifcltllla  esse  the  Court,  upon  full  consideration,  is  unanimous  in  itsopi. 
dbst  (be  jodgnwnt  of  the  Court  appealed  rrotn  must  be  affirmed. 
.  that  the  ofwnce  speciiied  in  the  ciution,  U  the  ofienee  pro- 
bjr  the  'iht  (*anoii((i) ;  whidi,  however,  in  delerminin^  the 
of  jurisdiction,  may  properly  be  considered  with  rcfi^rcnce 
I  to  the  38lb  and  3Utb  Canoni,  the  Slit  prohibilin)^  tbo  prr>Hiin|^ 
aHmtnistering  sacramenls  in   private  houses,  eieept  in  special 
I ;  ttie  34tb  providing,  (hat  no  minister  be  permitted  to  serve  with- 
,  cximtiiaiion  and  trial  of  his  fitness  and  admission  by  the  bishop  of 
'  dioceve,  and  the  X^lli  prohibiting  any  Elranger  lo  preach  in  the 
except  he  be  MuflkieHlly  aiuhc>ni«<l  as  afureiaiil ;  and  if  any 
Aall  in  bis  sermon  preach  anything'  disagreeing  from  Scripture,  or  the 
cica  or  religion,  notice  tliereof  is  to  be  given  to  the  bishop  of  the 
e*  that  he  may  determine  the  matter,  and  take  suck  order  Iherejn 
may  thiiJi  coavenleiiL 
[T*kiog  lliese  Caaoos  into  coniidcratiMi  together)  it  appears  to  me, 
,lkv  cAfice  which  b  the  lubjeot  of  thsdtalioQ,  Es  anollitnce  in  the 
lofa  cooteinpt,or  viohilion  of  the  antburity  of  the  bishup  of  the 
in  vbidi  the  oAenco  u  committed,  and  that  it  is  consequently 
I  Bobjert  to  the  jurisdtetion  of  that  diocese  only.    No  ease  has 
i,  either  from  the  books  of  the  eeclesiaslical  law  or  tliu  com- 
iW«r,  lo  wamni  the  proposition,  that  such  an  oATence  i«  of  the  de- 
alled  at  the  common  law  trantUortf,  ant]  certainly  none  that 
I  ftetBMt  lo  the  place  in  which  the  person  charged  with  the  cdliiiice 


(e)  lri»h  CaitMH  oi  IA3s. 
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hit,  Ttrm, 


W)i*r«  tha  of. 

tbo  jwriMHctiaa 
tooM  guided 
b/tlit^knM 


dw«lb  nr  inhabiu  st  tli«  line  of  the  duiioa  ;  oor  cao  it  be  npaa  n^ 
lutborily  cootfudird,  iliai  ilio  rcBii]i;Dcc  of  lite  purty  acawad  fi?ti  in 
tvery  awe,  wliiitaver  Uie  nature  of  the  offeace  ms/  b«,  pcctiliar  jora- 
dictioo  over  it,  and  unless  tbe  propo«liD&  g^iem  that  length,  it  i>  Miti> 
fcst,  ibat  bowevrr  peculiar  ihcjurudiction  mar  tw  to  tb«  place  of  tht 
dtlietuM,  the  parly  cotntnilting  it  tnaj,  Ja  sacfa  catea,  eivape  froia  tbe 
ooaaequeoce  vf  tbe  otfence.  by  cjuiiliDg  ibal  place  iauediaie^  t^qi 
tbe  ooottniasioa  of  it,  and  not  retUTDlDg  tiuihcr. 

Tbe  general  rule  unqucstiunably  is,  ■cmrding-  to  tbe  Eecleautiol 
Imw,  thai  Ibe  pU«e  in  wliicli  the  mccomcI  dwells  is  ttir  forum  Id  vliidi 
be  la  lo  bo  cited,  bat  that  rule,  itb  admitted,  has«c£«plioi)i^aBdlfaiaii 
dear  frgiD  tb«  Engbah  dcclaratoty  law  of  '£3  Ueo.  VLU.  c  0,  called  Ibt 
Bill  of  Citations.  It  uusl  be  Turiber  admitted,  that  the  strict  verbaleae- 
Blrudionoflltat  Statute  would  iaeludethrprMoni  case  in  [ta eucptin^ 
and  that  diffrreut  Ifxt  bouk*  luve  su  cntutilered  it,  a>  NelMHi**  Ri^ts 
or  the  Cl(>rg7(a)  aad  A^UlTt^'s  PiirL-r^a(6;.  In  the  latter  ot  l^aA 
books(c)  tbe  lutbor  puts  as  ibo  fititi  cxcupiioa  the  case  uf  aama  erlnr 
cutntiiittcd  ia  tbe  dioceae  of  the  aictropolilaii.  Bat  it  is  peHbnl;  desr 
from  authoritieB,  both  in  tbe  temporal  Cottru  and  ecclesiaaikal  booU 
that  wliea  tbeoflvace^  oriUi*ct>tm,\9ofn  local  character,  tha  case  is  not 
withio  tbe  prorisions  of  tbe  Statute  of  Hen.  V(tl.,  or  wiihio  tbe  geaenl 
rule  of  tbe  ecclettasticni  law,  that  "  Forum  tt^itur  rvaas."  Tbi*  wqail* 
clear  from  Ibe  case  of  aubtraction  oftithcst  H'ttteottv.  Unrdin^ii; 
Maehin  Y.MwUtmit),  and  lti«  coses  there  cited,  where  it  is  beid.  tbtl  iIk 
easeof»ubiTactitMi  uftiilies  is  nut  within  tlieS(.itute(oEUiU;ufCitaliot^ 
upon  the  express  ground,  that  tbe  cognisance  of  the  ofTtmee  is  locdlo 
tlie  jurbdiclion  in  wbich  the  vSanoa  is  comniilted.  It  is  Unc  Ibat  is 
ll»t  case,  the  locality  of  tbe  oCsaee  is  created  byStatute;  bat  lbep» 
ciple  is,  that  the  local  CdtsUngutsbed  from  tbe  tnuuatnry]  cbafaclsr  ef 
Ibe  oRvnce,  is  that  which  takes  tbe  case  out  of  tbe  proffisionsoflht 
Suiaie,  and  thai  Statute  bving  also  deduatory,  we  have  oidy  tsbe 
satisfied  that,  by  Ibe  ecclesiastical  law,  there  are  odeoces  wbicb  btn 
that  locality  of  dttietum,  and  which  consequently  take  the  eaisMtaf 
Ibc  |>eueral  rule,  that  "  FonuN  Hfindir  mm  .*"  aad  ifaatlUlMMb'* 
clear  from  the  pssaages  which  hare  been  refirrred  lo  in  eeelewMlinl 
writen^  and  pariicuUirly  from  Liadwoodf/)  ;  and  I  eooeeiT*  tbe  pre- 
seal  ruse  lolall  precisely  wiibin  the  description  of  the  offences  then 
Mated,  as  brlong^ing  to  llie  jurisdiction  within  which  the  oAeaM  ■ 
committed,  and  not  to  that  within  nhtrli  ilieolR*oder  tvsidrs;  that  iitci 
say,  tbe  riolation  of,  or  encroachment  upon  the  liberty,  privitegav 
aulbority  uf  tbe  juristliction  within  wbieh  theaffiwce  is  committed;! 
ubicb  i!a«e  it  is  Huggesled,  that  when  Uie  oAoder  reaides  wtUtiai 
thBr  juriadiuitua,  the  cilaiioo  must  be  effected  or  aerred  b/  tbe  < 

(«)P.  III.IM.  (*)P.  I8S. 

(«)  P.  183.  (rf)  I  Le..  9«. 

(•)  lL«rdfta}m.4a>,M4.i&Alk}A4«.  C/J  iMJod.  UI>.S,iil.l 
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ietioa  wberc  tli«  oBeDcltr,  the  accused  pertoo,  inhibils,  tod 
I  eonne  hu  been  pursue'l  in  lii«  )>n>!ient  instance. 
iTba  ground  ttiat  I  go  Ofoa  ia  this  juOgment  (lierefore  it,  Ibat  the 
of.  anil  regnUliaoH  toucliing  (lie  celebreUon  ofDirine  Scr- 
I  wilfain  uj  dioeew,  m  inlrusled  to  die  s])ecial  caru  and  ini(>i!riQ- 
icc  of  tbe  ordiaarf  of  tlial  diocr8«,  and  that  th*>  encraadiment 
a,  aod  niolatiua  o(  tlut  aulboriiy  wiliiin  that  diocese,  is  speciaUy 
liiable  ibere.     I  give  Do  opiaion  vbatever  on  lb«  tneriU  of  tbe 
The  Rev.  geotlemaa  wbu  t&  tbe  nubjcct  of  the  proaccalioa 
<  M  pivfect]/  good  case  upDD  the  meril#,  and,  I  duubt  not,  baa 
fspoo  pure  and  conKieutiuui   iiiuliveN,    lint  I  caiiuot  cuuceive 
b  tbe  |>cr»on  to  dioooe  tbe  Fentm  Jn  which  such  a  questioit 
1  be  ined. 

sue  m»y  b«  tnt.if!ined,  and  indcird  it  u  suggested  to  mjr  mind  by 
lliliiiiiirtiiiiiii  of  ii»  having  been  intimated,  that  tJie  uppvllaiit  in  ihe 
bee  not  actL'd  merely  on  lu>  uwo  beliulf,  on  hia  own  indi- 
I  jadgmcDl,  bnt.  on  the  contrary,  that  lie  is  only  one  of  a  missian, 
I  of  a  certain  nnmbcr  ofclcr^jinea  nlm  liave  thuugbl  il  u  proper 
iflf  tbeitduty  as  clergymen,  to  go  icitodillirrent  dit>i;>!ii«a  fur  the 
I  of  tbe  celebration  of  Divine  Worship,  in  tbe  manner  in  wbicli 
been  perfornaed  in  the  preaent  cave ;  now,  it  occurs  to  me,  that 
this  ground  missionaries  night  be  sent  from  one  dincese  (the  one 
I  which  ihey  reside)  to  any  otlier  diocese  in  Ireland,  for  the  like  pur- 
,wa4  tbatf  according  lo  iIm;  argument  on  ibc  part  of  the  appellant, 
pnceediag,  proaeculed  us  a  contutnaciuus  violation  of  tlie  disci* 
or  govtrrnment  of  the  (/hurch,  in  each  ilioceHe  in  whit-h  it  took, 
mtut  be  broogbt,  logetbor  with  the  promoten  and  witnesses 
ail  the  place*  where  the  alledgcd  offence  was  committed,  lo  the 
from  whence  tbe  mission  emanalcil,  the  great  inconvenience 
twbich  moet  be  manifeBt. 

:  is  not,  howcrer,  upon  the  groand  of  inconvenience  in  any  supposed 

my  judgment  proceedv,  but  upon  tlie  gisneml  prineiple  I  have 

mentioned,  vii.,  that  a  cunluroacy,  or  contempt  of  the  aulburtty 

^bMH)p  of  the  diocese  in  the  government  of  the  Cburcb  wiibio 

f,  according  to  iJm  Canons,  is  an  ofTence  of  a  strictly  local 

r,  and  only  or  peculiarly  cogniiable  within  that  juriMlictiun.    I 

iia  repeal,  that  in  this  opinion  I  give  none  upon  the  question 

;  the  alledged  contumacy  or  dutobedience;  lliat  remains  In  bo 

,  and  tbe  only  waller  decided  upon  here  is,  where  it  is  to  be  tried. 

jent,  therefore,  is,  that  llie  decioioii  of  ili«  Court  below  be 

I;  aailas  tbe  proceedings  of  the  appellant  are  of  that  desciiption 

i  are  called  dilatory,  it  must  b«  itffirmed  with  oost*. 
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their  ouncurrcnce  in  the  judgment] 
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SrURPHT  c.  riTZGEHALB. 

This  was  a  suit  to  ascertain  the  Talidity  of  u  - 
execated  by  Thomas  Fitzgerald,  Esquire,  in  thf  ^ 
sence  of  three  witnesses.  Tlic  bequests  and  Ir. 
of  the  will  were  as  follows :  "  I  leave  and  be^acat^ 
**  to  ray  second  son,  Francis  Fitzgerald,  my  erts*-  -^ 
"  Skerries,  in  the  county  of  Kildare;  and  all  mv 
**  property,  of  what  nature  or  kind  soever,  real  orpr- 
"  sOMtl,  I  leave  to  my  eldest  son,  Thomas  Fitigcnl^ 
"  SQ^ect  to  the  following  charges :  I  direct,  thit  ok 
**  bwdred  pcumds  per  year  may  be  allotted  to  the 
**  MiJTiininrr  and  education  of  my  daughter,  )Ui} 
**  ntxgenld,  and  the  like  sum  for  iny  daugklt^ 
**  EUiabeth,  and  a  like  sum  to  my  said  too,  Fnttdii 
**  during  their  respective  minorities  ;  those  armil 
**  sums  I  desire  to  be  chai^eable  on  all  my  pnfOtj 
**  that  1  have  bequeathed  to  my  eldest  sou,  Tboa* 
**  Fitzgerald.  I  desire  that  my  wife,  Elizabeth  Fitf- 
*•  gerald,  mayhare  the  power  of  charging  the  prapas^ 
"  I  have  leA  to  my  eldest  son,  Thomas  Ftt^cnii 
"  with  a  sum  of  one  thousand  pounds  which  fan  ar 
^  said  wife  must  dispose  of  amongst,  or  to  any 
**  my  said  children  she  may  think  proper,  by 
hj  d«^,  Ml  u  wiU  and  tesUment.  I  leave  and  bequeath  to 
(«  kan  «Hgi-  **  said  Wife,  Elizabeth  Fitzgerald,  all  my  intenst  ■ 
t„tJli_  wto   "  ^v  house  of  Geraldine,  in  which  i  now  reside^  tip- 

I'oart  ImU  tlui.  tk*  nifwili  b«ia«  teaUM,  IW  |rMC  «M 
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ther  with  the  plate,  household  furniture,  carriages, 
horses,  and  farming  stock."     The  will  ap]>ointed 
ic  testator's  wife  and  his  sister,  Ehzabeth  Fitzgerald, 
irdiaiis  of  the  persons  of  his  children,  and  Sir 
Patrick  Bellew,  Bart.,  and  Mr.  Patrick  Murphy,  cx- 
:utors.    This  will  was  set  up  by  Mr.  Murphy  against 
widow  and  children  of  the  deceased.     The  proofs 
rcre  confined  to  the  direct  and  cross-examination  of 
attesting  witnesses,  on  wliich  evidence  the  Court, 
the  reasons  containedin  the  judgment,  condemned 
will,  and  decreed  for  intestacy. 
For  the  will— X>r.  Josepk  Radcitf. 
Contra. — Dr.  Stock. 
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Dr.  Radcliff. 

Tills  is  a  finit  against  the  widow  and  children  of 

r.  Fitzgerald,  of  Geraldine,  brought  by  an  executor, 

a  will  of  the  deceased,  dated  the  28th  of  March, 

9,  proved.     This  will  is  attested  by  three  persons, 

of  them  physicians,  and  the  third,  Mr.  Lord,  of 

Lthy,  the  attorney  who  drew  it.     The  impugnants 

imply  ailcdged  intestacy,  and  fully  cross-examined 

le  witnesses  to  the  will.     The  statement  is,  that  the 

lit  is  brnngiit  under  the  direction   of  the  Court  of 

lanccry,  for  the  opinion  of  this  Court,  the  children 

ing   minors.     If  that  be  so,  it  is  strange  that  the 

comes  before  me  so  bare  of  facts,  but  perhaps 

•re  are  none  to  be  proved. 

It  appears,  by  the  cross-examination,  that  the  de- 

I,  who  was  nearly  sixty  years  of  age,  was,  when 

IC  will  was  executed,  in  a  typhus  fever,  of  which  he 

Hcd  in  the  evening  of  tlie  same  day,  and  with  whicli 

te  was  attacked  about  three  weeks  before.    It  appears 

one  of  the  deceased's  servants,  on  the  evening  of 

*2Sth  of  March,  called  for  Lord  to  go  to  the  house 
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••  ingtyi  ftiiJ  found   tlie  deceased  very  much   worse 

**  since  the  moruiiig,  but  still  thinking  him  Dut  to  have 

**  failed  so  mucl)  in  intelligence  ns  he  really  had,  lie 

I     ••  (witness)  asked  the  decea.sc<l,  whether  he  was  willing 

B**  to  settle  his  affiiirs,  to  which  deceased  seemed  to  him 

^m*  to  answer,  although  very  indistinctly,  in  the  affir- 

[>    •*  mative  ;  that  he  then  told  deceased  Mr.  Lord  was 

*•  ready  below,  and  asked  him  should  he  come  up,  to 

I"  which  deceased  replied  in  the  same  manner,  as  his 
••  articulation  was  quite  indistinct,  from  the  quantity 
"  of  mucus  in  his  throat."     Doctor  Feris  then  went 
down  to  send  up  Lord,  but  Lord  had  followed  him 
op.  and  heard  Dr.  Fcris  ask  the  question  about  him, 
«nd  to  which  he  heard  deceased  attempt  to  utter  the 
word   "  Yes."      Doctor  Fcris  then  went  out,   and 
Lord  having  entered  the  room,  saluted  deceased,  who 
dodded  to  him  ;  and  then,   without  more,  Lord  says 
he  real!  the  will  to  him,  truly  and  distinctly,  and  called 
in  the  Doctors  to  attest ;  deceased  was  then  supported 
m  hii)  bed  by  a  »ervant,  and  Lord  put  a  pen  in  his 
hand,  and  he,  with  Lord's  assistance,  sot  his  mark  to 
Htbc  will,  deceased  being  unable  to  manage  the  pen. 
^Surgeon  Tuomcy  further  states,  that  before  his  doing 
so.  Doctor  Fcris  said  to  deceased,  "  Colonel  Fitzge- 
rald, this  is  your  last  will,  will  you  sign  tt  ?"     This 
waa  said  by  Doctor  Feris  to  the  best  of  witness's  re- 
collection, but  the  two  others  say  nothing  of  it ;  but 
Lord  says  (in  which  Doctor  Feris  agrees),  that  oQ  the 
^nurk  being  set.  Lord  asked  him  "was  the  will  hts 
Hiait    will  and   testament?"   to    which  the   deceased 
^■nodded  assent,  and  made  an  indistinct  sound  in  his 
throat,   which  Doctor  Feris  inclines  to  think  was  in- 
teudetl  B5  an  aflirmation ;  and  then  it  was  attested, 
folded  by  Lord,  and  given  by  him  to  Mrs.  Fitzgerald 
I      lo  keep,  scaled  and  enveloped.     Of  Lord's  liavii 
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rxtraardioarr  put  of  tkii  cM^ 

aB  ker  diiMreB,  aliedgt  a  ■■ 

■  viD  m  aapfomd  lo  hare  bees  oi^ 

for  X  child,  mi  pM 

Am  daUren,  uid  it  pin  )■ 

J  piniili  iiIh  imiiiliwiiH  fw 

,  ml  M^  pengoal ;  it  ■  aba  caumJ 

tWy  had  solennly  ■l(Hi<i» 

I  ike  Biental  iacapacity  of  thedccc^ 
:  af  CBeoatBOD.     As  to  deortsed's 

OD  the  direct,   after  iCaCia( 
**  at  which  time  deceased 
to  ■adentand   the   acts  afbreBHl  M 
or  not  be  was  of  sound  and  dUposii^  wki, 
f,  and  aadcfstending.  be,  deponent,  cbkA 
**  saj,  b«Et  is  xmther  inclined  think  he  was  noC"    (k 
Us  cruss  I  ■  SBiinsf inn,  he  explains  what  be  mesaklf 
decased's  beiag  eoBipetent  to  understand  the  art,  «J 
is  laore  decided  in  his  judgment,  that  deccaicrf"* 
not  competent  to  settle  his  affairs,  for  he  st^  ^^ 
"  thinks  deceased  wts  competent  to  undentaiid  iM 
**  be  was  doiug  the  act  of  signing,  aucl  mt^  fcM 
*'  been  competent  to  undersund  it  was  a  will  be«» 
**  signing,  but  does  not  think  he  was  couipeteot,  A  tk 
*'  time  he  executed  the  will,  to  know  the  cootoMif 
**  it,  if  read  to  him  ;  he  thinks  deceased  might  b* 
"  understood  the  nature  of  the  act,  but  not  tbeMtf> 
"  of  the  distribution  that  was  making  therebjr,  waih 
**  did  not  think  him  compos  mentis,  or  of  saflkitf 
"  intelligence  to  make  the  will."     He  qualifiatUi 
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tjing,  that  at  the  reading  he  does  not  think  de-       is^<i 


was  able  lully  to  comprehend  the  meaning  of 
le  will,  though  lie  might  have  partly  done  so,  were 
attention  kept  continually  roused,  and  concludes 
thinking  him  incoiu|)etent  to  settle  his  affairs. 
Doctor  Ferls,  tlie  attending  doctor,  after  saying  He 
kd  deceased  very  much  worse,  states  on  the  direct, 
at  the  exact  time  of  execution,  he  is  rather  lu- 
ined  to  think  he  was  not  of  sound  mind,  memory, 
id  unden^tanding ;  and,  on  his  cross-examination, 
**  he  did  not  then  consider  him  in  possession  of 
hb  understanding  and  mental  faculties  in  a  suffi- 
'ocnt  degree  when  he  so  executed,  as  to  be  able 
to  know  and  comprehend  the  contents  of  the  will, 
if  read  over  to  him,  or  the  nature  of  the  act  he  was 
doing,  or  the  distribution  he  was  then  making,  or 
that  he  was  compos  mentis^  or  possessed  sufficient 
totcUigcnce  to  make  the  will;  he  did  not,  and  co\ild 
DOC  use  the  pen,  and  did  not  seem  to  know  how  to 
use  it,  and  then  witness,  for  the  first  time,  began 
to  think,  lie  did  not  know  what  he  was  doing,  and 
oow  thiuk^  he  could  not  at  the  time  have  fully  un< 
derstood  the  nature  and  contents  of  the  will;  he 
thought  him  competeot,  till  lie  took  the  pen,  to 
understand  what  he  was  about,  but  now  thinks  he 
had  not  at  the  time  sufficient  mind  and  memory." 
le  third  witness,  Lord,  the  drawer,   says  on  the 
?ct,  that  he  cannot  form  au  opinion  of  the  deceased's 
ind  at  the  time,  as  he  could  not  speak  ;  but  by  his 
Iding  assent  when  asked  by  Lord,  whether  ur  not 
paper  was  his  will,  be  did  (as  Lord  conceives)  shew 
understood  what  he  was  about  ut  tlie  time  ;  and 
tt  *•  on  reflection,"  witness  is  induced  to  tliink,  he 
then  of  sound  mind.    Lord,  when  cross-examined, 
lys  he  considered  deceased  to  be  in  possession  of  his 
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tal  f«cu1ties  in  ■  tvScittt 

able  to  know  and  coraprrhend  tW  cm- 

md  to  him.  and  lo  know  the  nrive  if 

«■•  doing,  and  the   dwpontioD  ht  9m 

I  m  bit  eamcience  thinks  he  ww  cm/- 

t  mteUigence  to  mtke  ttie  wlii, 

opuioo  are  the  appamll;  ■*)• 

in  which  he  nodded  aumt  to  kiii^ 

it  read,  and  the  conduct  of  Doctor  Foil 

phTucian  during  iD  bahi 

dKired  thit  the  Doctor  undrntoodhB 

t  flf  Anubicn  iHng  wi  tncsKS,  botli  M^ 
:  the  act  ther  attested^  and  tbe  tW 
forming,  on  cnMs-exaantfMI 
_  ta  Aeir's,  from  the  deccaird'iia- 
id  the  conduct  of  Doctor  Feris.    TV 
Mf  «o  the  direct  examinatioa.  taiW 
hewai  not  capable,  and  becooie  mat 
that  he  ivas  not,  aJ 
mm  ^  direct,  only  states  be,  • 
«•  think  dwTKipd  tngihmd 
mm  cf  Q8B  examination,  note  i^ 
No  doaht  the  credit  of  the 
afliccted  br  their 
act  of  attestation,  and  MR 
Be£cal  petioos*  wbo  Brt 
he  idba  hot  ja^es  of  die  oipoi^ 
there  is  no  donbt  dhtf  i 
■■rb*  pnaed  »  bate  bees  that  of  a  ofikb 

of  two,  or  eren  aUdr 

bat  n  cithar  cafe  mock  al 

t  af^  na  gva<«,  the  d^ 
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Ml  the  (IcccaHcd,  to  impugn  tlie  testimony  of  the  wit-    ..J"??' 

ae»cs  swcurlng  against  their  act,  and  supjwrt  the   ■ — 1^ ^ 

iritncsscs  who  siilwcribcd,  and  depose  in  favour  of     Murphv 
what  they  so  attested.     Were  the  widow  here  the       Fira- 
OTily  jwrty  impeaching  the  will,  as  solely  interested  in     obbalh. 
doing  so,  1  should  have  every  inclination  to  support 
the  will  against  her,  as  »he  must  have  known  the  de- 
ceased's state  of  mind,  and  actually  procured  the  will 
to  be  drawn,  and  dictated  instructions  for  it,  first  to 
Surgeon  Tuorney  in  part,  and  then  IH  toio  to  Lord ; 
but  here  there  arc  children  interested,  all  minors,  who 
may  have  claims  against  the  will,  and  as  between  each 
other  and  their  mother.     It  is  true,  I  cannot  discover 
loything  on  which  I  can  hang  a  suspicion  of  fraud  in 
e  making  of  the  will,  but  I  have  not  the  means  of 
iscovering  it,  if  it  existed,  as  the  value  of  the  ditlbr- 
t  properties  is  not  shewn,  nor  in  it  shewn  how  the 
ife  or  children  are  provided  for  by  settlement,  nor 
hetber  they  liave  or  have  not  maintenances  by  it ; 
itber  does  it  appear  how  the  bouse  or  estates  were 
rttled.     It  is  strong  against  any  intended  fraud  or 
ipositiun,  that  the  matter  was  openly  conducted  with 
le  privity  of  the  mcdicnl  man,  and  that  the  arrival 
if  Doctor  Fcris  was  waited  for  to  sanction  the  making 
will. 

It  is  dear,  on  therxnniinationofthe  three  witnesses, 
lat  there  is  a  douht  of  the  capacity  at  execution,  for 
le  two  medical  witnesses  give  their  opinions  against 
e  capacity,  the  third,  wbotbinksothcrwisc,  only  forms 
final  opinion  on  rcHection,  from  the  intelligent 
tanner  in  which  deceased  nodded  his  assent  to  the 
eading  (but  without  being  so,  for,  as  it  appears,  he 
aske<l  by  Lord  did  he  hear  and  approve),  and 
om  the  conduct  of  Doctor  Feris,  who  attended  all 
long,  and  permitted  the  reading  and  execution ;  in 

2d 


Iliii  ooC  using  or  appeatiog  to  bu« 
ft.  lie  (Dr.  Frns)  first  began  to  tbial  i» 
be  was  doing  ;  he  sap,  auvSi  tte 
to  nndentaod  what  be  «■ 
,  tmd  he  alio  tbought  that  the  matter  wm  tgnt- 
m  wlk  deceased's  fiunilj,  and  ibererore  he  ait- 
ifewS.  And  90  Doctor  Tuorney  was  indaicd 
,  by  tbiakn^  it  for  the  interest  oT  the  (wattf, 
to  wb«  deceased  wmild  have  doae  M 
'toa^e  a  will,  and  aJsobecav 
it  ws.  a  frieadlf  act  for  the  family.  Lord,  on  the  (»- 
tnrr,  was  indncrd  by  the  ngns  of  Intel  ligeiKe  li<r- 
■  dK  dEoeased.  Xo  frmadnlcnt  motive  is  ii 
•f  tbe  sabmfliii^  witneiKi. 
bad  mot  sbrwn  but  prerioiks  aortdi 
or  even  deliriam,  still  he  was  in 
t  atoge  of  a  typbna  fever,  of  three 
sad  died  tbe  same  erenin^,  and  cooU  i 
in  bb  tbnat. 
A»  to  ^  yscff iety  and  officHHMPesa  of  the 
I  Ctotoatk  for  tbe  leesoos  tbavc  mentioned,  fully  jt 
«f  il;  MRftopcD  to  one  or  two  remsrts;  itwctttw 
ffftoi  bad  on  tbe  eldest  son  (from  whom  what  it  it"] 
vised  to  dw  aeooad  k  afpsrently  takenX  and  it  gii 
dbe  £100  a  year  to  BNintain  tbe  second  son  oat 
wbs«  tbe  ddetf  takes,  and  not  out  of  the  land  left 
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the  second  son ;  t)ie  daughter's  inuiiiienance,  and 
XlOOO  also,  go  out  of  the  eldest  sou's  property  (no 
value  has  been  put  on  the  personalty),  and  it  leaves 
the  wife  the  whole  interest  in  t)ie  inansiou-hou.HC  of 
Geraldine,  witii  the  fumiture  and  farming  stock,  not 
for  life  only,  but  absolutely  in  her  power,  though  the 
devise  to  her  of  tlie  lands  is  crossed  over ;  so  that  the 
bouse  may  be  aliened  from  the  lands  ;  and  no  main- 
tenance is  left  for  the  eldest  son.  This  is  not  quite 
reasonable. 

But  supposing  it  so,  still  the  will  must  ap]>ear 
to  be  the  act  and  deed  of  the  deceased  himself,  and 
of  no  other  acting  iu  his  name.  It  appeal's  here 
as  if  the  deceased  had  nothing  to  do  with  the  frame 
of  it,  or  gave  no  instructions  for  it,  which,  or  some- 
thing tantamount,  are  called  for  in  a  case  like  this 
of  doubtful  capacity.  It  would  appear  from  the  evi- 
dence* that  on  the  morning  of  that  day,  the  will  was 
fir^t  dcitigned  and  begun  withoutcommuuicatingwith 
deceased,  for  Doctor  Tuorncy,  \vho,  in  his  answer  to 
the  3rd  interrogatory,  tells,  that  the  wife  then  told 
him  hour  dcsirahlc  it  would  be  that  deceased  should 
niakeawill,  immediately  answered  her  he  wished  they 
had  thought  of  it  sooner,  but  as  no  time  was  to  be 
lost,  l)egnn  to  <lraw  n  will  from  her  instructions  only. 
As  deceased  could  not  speak,  what  instructions  could 
he  have  given  before  Lord  came,  ivho  got  none  from 
him  ?  He  made  no  alteration  in  Lord's  will ;  she  told 
Lord  he  was  sent  for  to  prepare  a  will,  and  gave  him 
ioatructions,  in  doing  which  she  occasionally  consulted 
Miss  Fitzgerald,  as  if  they  two  were  composing  such 
a  will  as  they  thought  would  be  proper  deceased 
)4]ouId  execute ;  but  that  will  not  do  where  the  per- 
son to  hear  it  afterwards  read  could  not  explain  his 
wi&h  to  alter  it,  and  niust  execute  it  as  it  stood,  or 
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vfaaL*T  n^ns  k.  Ix  being,  iMnrnvr,  i  matter  fair  lod 

BL  T«m.    1701.  sHcis  proof  erf"  inrtmctianfi  or  declarations,  or 

MoBPn     .Q^Q  ^  ^^^^  iDSD-naxBi  or  orders  to  his  wife  or  sis- 

Ftt>-       ter  prrrioask.  mifla  foifioe  wboe  the  will  is  wholly 

m  ^onr  of  fas  wi&  md  finily,  ii*  it  were  also  made 

pmbaUe  fae  wqdU  bt«v  made  such  a  diqxidtioD ;  io 

foict  a  emm,  sl^lit  cridenee  of  edacity  would  suffice. 

yHy  decnm  wiD  Mt  frrwBt  the  will  being  estib- 

iuttied  acniuBilie  loJ  edatr;  if  it  diould  be  so,  the 

heir,  ai-  ihe  Amd  is  ansed,  wonld  be  injured  by  a  d^ 

(TBT  ite  iiimnny  ben;  de  came,  therefiire,  shmild 

isand  CKvr  hen  nan  after  an  issue  in  Chancery,  to 

ry  uie  gnesboB  fiBaSr,  when  a  special  proxy  miglit 

ToTuiw  1^  i-erdict. 

JUk-  fmggegaw  tlooiiB  oat  by  die  Court  not 
hsv-inc  bnesi  aned  «■  W  the  parties  ooooemed,  sen- 
vaicsr  wtf  ssued  tm  ^  l6lh  of  January,  183^ 
armmn  ^ae  will  and  far  intestacy.] 


MARLAND  it.  OGILBY. 


was  a  cause  of  proving  specialty  the  contents  T«utor,  to 
lort  of  the  will  of  William  Oj^ilby,  Ksrjuire,  ju/^iV*' 
1,  the  orig-inal  having  been  destroyed  or  spo-  '""• '°  '*■• 
iler  the  testator's  death,  and  no  copy  beini;  wHn««e..    la 

'  .  *  -^  ,   IM34.  aborti; 

ning  or  lo  existence.     The  suit  was  promoted  b«ion  bi* 
iaiii  Marland,  as  the  sole  executor  named  in  i,!,''iructilf.*foF 
,  against  the  brothers  and  sisters  of  the  de-  "„"^5";/J'i'^ 
ind  their  descendant*,  the  iwirties  entitled  in  <•"*  compiotiBg 
tion  m  the  event  of  intestacy.      I  he  will  was  in.tr«<i!oo» 
I  to  have  been  made  in  the  month  of  October,  probli*>, 
nd  to  have  been  duly  executed  in  the  presence  [[J^" '"™,S,„ 
e  witnesses.     The  contents  of  the  will  were '*"' ""«'""'• 

nor  ttnj  drafl 

d  for  proof  by  parol,  there  being  no  draft  or  lopj  w-  "ot*  of 
itant;  and  iu  destruction  by  interested  parties  lu'a^^M'forth. 
,e  tMtator-,  death.  ::-"«„  ^^j; 

Thumji  Staitles,  Bart,  and  Dr.  Stock. — For  ''«^J  p'*'"'^- 

'  uiJ  three  per- 

il (tin*  iiror*  llwt 

ffenr^  Meredt/ih,  Bart,,  and  Dr.  Joseph  Rod'  rMdihoorisi- 

rBftl  iriU  kfler 
lIlB  IosUIot'b 
dMtb.  uid  do- 
(lOicd  from  m*- 

JMENT.  nwj  ic  tb' 

CDDtenUorUiat 
T.   KiiOCUPP.  » 111,  nhJflli 

.  is  a  suit  by  Mr.  Marland  against  the  next  of  ^""."or  &■••. 
William  Ogilby,  to  prove  the  import  and  con-  I^TJn  ""<-?'.«rt. 
fa  will  alledged  to  have  been  made  in  Octo-  o' iw-otui 

-  "  propertj ;  And 

f  oao  of  Ifann 

'  ftillriidMl  ihU 

•trojMl  it  for  •  p*rUc«l*r  pMrpoM.  Tim  midpacn  of  ih^ttx  wlinoMc*  luring  mMlM- 
orrffba>r«c«d  bj  clr^urHtMOM,  thouRh  Ihcj  differed  in  their  accowiU  of  the  omi- 
OmvI  d*tf«*d  fur  Ibo  i-Dirfmts,  >■  (iren  bj  the  dt-poiitiont  ini»t  tiaribj  of  ercdit, 
MM  WH  sftorxw^  brougfal,  tu>d  Um  jwy  tbmai  for  ibt  dttUai. 
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1830.        her,  1825,  and  whereof',  proraovent  alledges,  he  wit 
•at .    trm.  ^^^^.^^^^^     Two  only  of  the  next  of  kin,  both  mar- 


Marlakd 
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ried  ladies  appear  as  impugnants.  The  promoveoU 
conception  of  what  were  the  contents  and  substiDor 
of  the  will  is  set  forth  in  the  22nd  article  of  his  alle- 
gation, the  eitcct  of  which  is  to  shew  that  the  pro- 
-movent  and  his  sister  Mary,  then  unmarried,  hnt 
now  the  wife  of  Mr.  Montgomery,  were  then  the  chirf 
ohjects  of  the  bounty  of  the  alledjfed  testator.  The 
deceased  died  the  16th  of  January,  1834,  a  widower, 
and  had  no  legitimate  issue ;  but  for  the  la:4  tw» 
years  of  his  life  he  had  taken  as  hi»  cuncubtne  ■ 
female  servant,  Anne  M'Mullen,  by  whom  he  bad  a 
sou,  who  was  about  a  year  old,  or  sooiewhal  \m, 
when  deceased  died,  at  which  time  the  decetied*f 
household  consisted  of  that  young  woman  and  ber 
sister,  Eliza  M'Mullen,  both  of  whom  acted  m  ha 
servants. 

To  lay  a  ground  for  the  receipt  of  evidence  rf 
the  contents  and  substance  of  the  allcdged  will,  m\aA. 
is  not  exhibited,  nor  a  copy  or  draft  of  it,  pnn» 
vent's  case  is,  that  it  existed  in  a  perfect  and  on- 
cancelled  state  after  the  deceased's  death,  and  wa 
afterwards  spoliated  and  destroyed.  It  appean,  p«^ 
ticularly  by  the  deposition  of  Mr.  Leslie  Ugitby,  the 
nephew,  that  on  the  death  of  deceased  search  wm 
made  in  every  then  considered  probable  place,  bat 
that  not  even  a  copy  was  found  of  any  executed  will; 
but  a  will  was  found  which  had  been  made  in  hit 
wife's  favour  some  years  before,  in  1823 :  indeed,  it 
appears  on  both  sides  admitted  that  uo  will,  sacb  ■ 
the  promovent  alledges,  nor  any  copy  or  draft  ofi^ 
can  be  found.  The  first  thing  the  promoveal  bs 
undertaken  to  prove  is,  that  tlic  deceased  bad  e»- 
cutcd  ft  will  afler  the  death  of  his  wife  ;  and  accord* 
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iiigly  lie  has  ejcaiinncd  three  persons,   viz.  Robert 
^  Tyrrell,  and  two  otlicrs,  nil  of  the  SUnip  Office,  in 
"one  (lepartnuMU  wliereof  promovont  was,  in  1825,  the 
cliief  clerk.      It   appears  by   their    testimony,    that 
labont  October,  1825,  deceased  called  at  the  promo- 
vent's  office,  with  his  will  drawn  and  ready  for  exe- 
cution ;  that  promovent,  by  liis  desire,  called  in  the 
ihrce  persons  to  be  witnesses,  and  that  deceased  then 
executed  and  they  attested  it  in  the  usual  way;  and 
they  went  out  and  saw  no  more  of  it,  nor  were  they 
I  acquainted  with  its  import  or  contents.     The  %vill  so 
Uxecntcd  was  then  lodged  with  promovent  for  safe- 
keeping, but  it  appears  to  be  admitted  that  the  de- 
ceased, about  three  or  four  years  before  he  died,  ^ot 
lit  from  him  with  the  intention  of  altering  it.     The 
[instrument  being  thu»  traced  to  the  actual  possession 
»f  the  deceased  himself,  the  law  raises  the  presump- 
'tioii  that  he  destroyed  it,  animo  revocaudi,   it  not 
^^beiiig  found  after  him;  but  that  presumption,  like 
Hpthers,  raay  be  rebutted  by  sufficient  evidence,  parol 
Hdt  other,  and  to  that  rebutting  case  pronmvent  has 
H|iointcd  his  allegation  mid  proofs.     He  allcdges  tliat 
the  will  of  1S'J.">  was  in  existence  and  uncancelled  at 
ic  deceased's  dcatli,  and  su  was  nut  destroyed  by  the 
hiuLselF;  and  in  proof  of  that,  he  has  read 
the  depositions  of  three  persons  produced  by  him, 
rho  all  depose,  that  after  the  death  and  l)eforc  the 
funeral  they  read  and  inspected  a  will  such  as  ttiis 
^described  ;  and  he  h.xs  further  alledged  that  it  was  de- 
troyed  and  spoliated  after  being  so  read,  and  has  pro- 
[duced  the  same  persons  to  prove  that  allegation  also: 
these  witnesses  are  the  two  servant-women  and  a  per- 
['«on  of  the  name  of  Duff,  described  as  a  surgeon's  artist, 
of  Molesworth-strect.     Anne  M'Muilen's  account  of 
the  matter  is,  that  the  deceased  wa.s  ill  of  a  paralytic 
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complaint  for  about  the  last  three  weeks ;  he  had  \aa 
the  use  of  one  side,  an<l  his  speech  was  affected.  Hut. 
as  lon<^  as  he  wus  able,  he  kept  the  keys  of  the  dra*- 
era  where  his  valuahlc  papers  were,  and  that  he  used 
to  keep  such,  including  h'ls  testamentary  ones,  in  dK 
drawer  of  a  small  writing-table  in  hU  bed<room ;  but 
that  three  or  four  dnys  or  so  before  he  died  she  had 
his  keys  from  him  to  manage  his  household  affsin, 
and,  without  his  knowledge,  unlocked  the  drawer  mm! 
took  out  his  will  and  reail  it  carefully,  and  attentively, 
and  anxiously;  the  cause  of  her  anxiety  will  pr^ 
sently  nppcnr.  That  no  one  but  her  sister  wani  pre- 
sent and  knew  of  the  lindin^i  nnd  she  then  read  psrtof 
it  with  her  sister  lookiug  over  it.  Deceased  soon  iAer 
died.  On  the  .Sunday  after,  in  the  evening,  shesayi, 
Duff  called  at  the  house  and  saw  the  will,  and  read  it 
aloud  to  this  witne:<s,  at  her  desire,  and  to  her  si^r 
Eliza;  and  Duff  rend  out  a  part  of  it  twice  at  her 
request;  and  that  she  (Anne)  had  possession  of  it 
after  it  was  so  read.  That  it  was  in  testator's  omi 
hand-writing,  and  was,  to  all  appearance,  duly  ex^ 
cuted  by  him,  and  sealed  with  a  black  seal,  and  at- 
tested with  the  names  of  three  persons  as  witnesses, 
whom  she  mentions,  but  only  remembers  the  Chris- 
(iun  name  of  Tyrrell.  Kliza  M'Mullen  agrees  in  tbc 
above  statement  of  Anne  M*Mu11cn,  and  says,  she 
looked  over  the  will  when  Anne  was  reading  it  over, 
when  deceu&ed  was  asleep  in  his  bod-cli amber, — aiiJ 
Eliza  is  more  exact  in  identifying  the  date  of  llii> 
paper,  as  dated  October,  1825.  William  DutFngrea 
as  to  his  having,  at  Anne's  desire,  read  out  the  will 
to  them  only,  on  the  Sunday  evening  aflcr  the  death, 
when  he  culled  to  know  the  hour  of  the  funeral,  which 
was  to  take  ]>lHce  un  the  next  day ;  and  he  savs.  tliV. 
when  Anne  gitve  him  the  will  to  readt  she  told  hini 
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was  the  one  she  had  promised  to  shew  hini,  for  he        l*^ 


l>eeii   used  to  frc(^uent  the  hou!>e}  hcing  in  ab- 

^tcmlniice  on  deceased  as  surjjeon'a  artist.     He  says, 

that  Anne,  probahly  as  accounting  for  ttien  having 

ptpcr,  told  him  that  the  person  wlio  had  senled 

ip  the  <Ieccased's  drawers,  &c.,  scaled  \ip  all  hut  the 

right  one,  and  in  that  drawer  he  saw  and  looked  over 

in  of  a  testamentary  nature,  which,  from  their 

[n^  there,  he  had  reason  to  believe  were  written 

deceased,  and  that  they  resembled  the  writing 

signature  of  the  will  he  read,  which  last  had 

leccased's  name  signed  to  it ;  it  had,  he  says,  the 

imes  of  three  witnesses  lo   it,  of  which  he   only 

^remembers  Tyrrell's,  for  a  reason  he  assigns  for  giving 

more  attention  to  it,  and  he  agrees  that  its  seal  was 

black  :  if  it  was  the  will  of  1825,  it  was  natural  that 

I  it  should  be  so,  as  the  deceased  was  in  mourning  for 
bis  wife  at  the  time.     He  also  says,  it  appeared  quite 
,     •  perfect  will,  and  was  produced  to  him  by  Aunc  as 
the  only  perfect  will  found  after  the  death. 

I      The  sisters'  and   Duff's  account  of  the  contents 
being  id  favour  of  Marland,  distinguishes  the  will 
read  from  that  made  in  the  wife's  favour  (and  which, 
in  argument  only,  was  endeavoured  to  be  confounded 
with  it,  lu-'causc  it  had  a  black  seat),  so  much  so,  that 
f  if  the  wife's  will  was  that  read  by  Duff,  the  three  must 
be  perjured  witnesses.    It  is  a  conclusion,  nearly  irre- 
■  tUtible,  that  Marland  was  an  object  of  bounty  in  the 
"  will  of  1825,  for  observe  that  deceased's  wife.  Mar- 
land's  aunt,  was  not  long  dead ;  that  Marbmd  was 
I  then  much  in  deceased's  confidence;  that  he  brought 
the  will  to  Marlaud's  for  execution,  and  did  not  call 
on  him  to   witness  it,  but  bi<l  him  get  others;  and 
it  is  a  fair  conclusion  that  deceased,  being  a  prac- 
tiiiag  solicitor,  wrote  the  will  of  1825  himself. 
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h  .. 

prcwdbr 

fiwiie  tat  Aweal 

qntr  swm  «f  In 

il  that  J  in  ooomowSc 
of  <leeaBedL  ind  dt 
Brookr,  a  frirad 
',  Bid  reqnoted  kin 

Mr.  Brooke  wesi  tk; 

ootcK  mpeDT-^ 
two  bcHin.  rmir  i^ 
£3*>  a-year  for  her  Cf e,  ad 
ia  Cmst  for  the  child,  «ic- 
;  md  if  it  sbooM  die  mj/hmn 
togoorer;  but  deceaied  Inrf Ml 
u>  Mr.  Brooke,  maiie  op  liii  mtk 
to  go  over,  nor  as  to  thv  Ainoait  ti 
ta  darge  the  child's  pruprrt;  wilk 
to  be  the  trustees  or  escoMSt 
■•  6r  Oft  tht7  went,  the  iastroctxms  d^mted  &•• 
■11  lit  f  eceJiug  made  or  inchoate  testameotirT  iar 
pMitiiaL  Hit  house,  furniture,  aod  real  pn^eftjF 
were  lo  be  sold,  to  form  an  accuniulatttm,  with  peri* 
odical  ■ninteniDces  for  the  child  at  bin  certain  tatd 
ages  before  his  fnll  age,  the  child  not  being  a  nv 
old.  Mr.  Brooke,  when  he  went  home,  made  a  roagh 
draft  from  the  short  notes,  and  was  to  hare  bcca 
sent  for  when  deceased's  mind  waA  uia<le-up.  Mr. 
Brooke  afterwards  wrote  to  Leslie,  stating  that  hth 
gatiuu  and  embarrassment  raipht  follow  from  delay; 
but  Leslie  called  on  him,  and  told  him  that  the  phf* 
sicium  said  it  would  not  be  safe  fur  deceased  to  An 
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Tommimicatc  vnth  Mr.  Rrookc,  but  when  deceased 
got  better  he  should  he  sent  for,  and  so  the  instruc- 
tions remained  unfinbhcd.     It  appears  by  tlie  sinters' 
lestimony  that  in  tlie  evening;  of  the  day  Mr.  Brooke 
wu  there,  on  one  of  them  asking  deceased  if  he  had 
taken  care  of  the  chihl,  he  intimated  that  it  would  be 
■  capital  mistake  if  ho  Had  not.     Mr.  Brooke  asked 
hhn«  did  he  mean  bytliiswill  he  was  so  about  making, 
to  revoke  all  former  wilU?  and  he  said,  he  did;  and 
though  sunie  doubt  is    intimated  by  Mr.  Whitia,  a 
witness  in  the  caae,  whether  the  deceased  was  not 
deceiving  Mr.  Brooke,  the  case  of  periodical  main* 
tenanted  would,   as  l>eing  quite  unnecessary  to  the 
deception,  imply  earnestness  in  the  deceasicd  ;  and  is 
it  natural,  if  he  was  not  in  earnest,  he  would  have 
QDpIoyed  such  zii  agent  as  his  brother,  and  paid  a 

Euel*  to  carry  on  a  farce  ?  The  two  facts  deposed 
wf  Eliza  M'Mullen  and  Diiifdo  not  seem  incon- 
eat  with  the  unfmished  instrument.  DufTs  state- 
at  is,  that  on  tJic  !24ch  December,  1833,  he  went 
'to  tleceased's  room  as  Marland  went  out  of  the  house, 
d  told  deceased  he  did  not  go  in  sooner,  as  he 
deceased's  nephew  was  with  him;  on  which 
d  said  he  was  his  nephew,  and  his  intended 
r.  But  it  may  be,  if  Duff  tells  truth,  that  de- 
then  intended  only  to  make  a  small  provision 
Anne  and  the  child,  giving  Marland  the  corpus ; 
that,  giving  the  child  what  the  instructions  do,  Mar- 
was  to  be  the  remainder-man,  or  uUimus  hcereg, 
r  eonstniction  is  favoured  by  what  Eliza  swears 
to  the  8th  interrogatory,  if  true,  viz.,  that  long  before 
Mestator  became  seriously  ill,  and  when  he  was  able 
■lo  move  about  the  house,  he  told  her  he  was  deter- 
Vmined  that  the  property  he  (Marland)  should,  after  hts 
(deceased**)  death,  get  of  his,  he  should  get  as  well  aa 
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be  eoald,  but  that  wHbI  he  intended  for  the  chit 

iMOoU  leave  coDvenient,  or  so  as  that  it  would  be 

at  readily.    The  result  is>  that  he  did  not  intend 

the  will  of  1S25  should  operate  quite  as  it  stood, 

kW  Uig  Dot  intending  to  abide  by  that  will  in  toto  it 
nacd  as  an  argument  to  shew  he  had  destroyed  it 
hinuelf  before  Mr.  Brooke  was  sent  for,  and  it  wouki 
be  «  powerful  arj^uuient  were  the  proofs  adduced  to 
fbew  it  cxtsted  after  his  death  purely  circumstaQtiaL 

!^  Here*  aa  the  swearing  is  positive,  it  can  be  adduced 
^  **  merely  m  an  item  of  the  discredit  of  tbe  three  ^poor 
i""^^***     tive  iwearers,  and  certainly  it  does  form  an  item  io 

tW  it;  but  it  is  to  be  recollcctc<l  that  the  question  i&  not 
whether  deceased  had  abandoned  and  intended  it  not 
to  opermtc,  bnt  whether  it  remained  uncancelled  si 
his  death,  and  unrevoked  according  Co  law.  On  tlie 
promovcnt'  s  jurt  it  \&  relied  on  as  ^ome  cridencf 
that  the  will  reumined  with  him  unc-aiiccllcd  and  on- 
revoked,  that  the  will  be  had  made  many  yean  Iw- 
fore  wu  found  esa  the  search  in  a  perfect  state:  sod 
1  think  it  so.  and  that  there  is  not  much  weight  in 
the  argument,  that  he  kept  what  the  wife's  deslfc 
made  of  no  avail,  but  destroyed  what  might  Itsrr 
otherwise  some  operation,  and  only  required  to  be 
altered.  There  would  be  weight  in  it  were  tliis  a 
ease  of  circumstances  merely.  Another  piece  of  evi- 
dence of  the  contiuued  existence  of  this  will  arise: 
from  Mr.  Brooke's  deposition.  lie  says,  that  in 
taking  bis  iu»truetion&  deceased  told  him  he  liad  made 
another  former  will;  u|>un  which  witness  asked  hiiD. 
did  he  intend  to  revoke  his  former  will  ?  and  he  said 
he  did;  so  Brooke  took  a  uotc  to  do  so.  It  %%  not 
easy  to  see  how  those  observations  could  refer  rathtr 
to  the  wife's  will,  which  fell  without  a  rcvocatorj' 
dause,  than  toa  will  needing  revocation.  Mr.Broolci 
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on  hit  onws^xam illation,  states  also,  that  tboii^})  he 
doe«  not  recollect  that  dcecaseil  expressly  stntcd  that 
hi»  other  will  was  then  in  existence,  he,  the  witness, 
inferred  from  wliat  deceased  said,  tlmt  it  was  then  in 
existence.  When  is  it  sup|>08cd  deceased  destroyed 
it?  It  must,  witli  any  appearance  of  prubahility, 
have  been,  if  at  all,  before  Mr.  Brooke  was  called  in. 
Perhaps  it  may  be  said,  when  deceased  first  got  it  back 
only  to  alter,  or  perhaps  when  Alarland  married.  It 
b  not  probable  that  he  destroyed  it  al^r  Brooke 
WW  called  in,  Brooke's  paper  being  only  injieri, 
tnd  deceased  being  so  very  ill  in  bed  of  so  serious  a 
paralyMs ;  it  is  not  likely  that  a  professional  man 
would  destroy  it  whilst  lie  was  only  preparing  the 
new  one  by  himself,  or  with  Mr.  Brooke,  for  it  does 
not  appear  that,  leaving  out  of  the  case  his  intent  to 
vide  for  the  child,  his  rcganl  for  the  promovcnt, 
his  sister,  or  his  brother  Leslie,  had  undergone  a 
terial  change,  or  that  the  nou-intcrcoui-sc  with  his 
t  and  independent  relatives,  which  induced  him 
make  no  provision  for  them  in  1825,  bad  ceased 
afterwards. 
Supposing  the  witnesses  speak  truly  as  to  their 

ring  and  reading  the  will  of  18*25,  the  next  in(|uiry 
what  became  of  it  ?  Its  non-existence  now  is 
alledged  and  admitted  by  each  party,  and  the  contro- 
versy is  only  as  to  the  time  of  its  destruction  and  the 

■eraim  who  destroyed  it,  whether  deceased  or  an- 

Wier.  Counsel  for  the  impugnants  say,  that  as  strict 
proof  of  Eliza's  having  destroyed  it  as  would  l>c  suffi- 

■mt  to  convict  her,  should  be  made  and  required. 

B«m  not  bound  to  accede  to  that  fully ;  but  even  so, 
1  think,  if  the  witnesses  are  to  be  believed,  that  there 

EDuff  deposes  that  after  he  had  done 
Hliza  bad  it  in  her  hands,  and  tt  is  not 
ether  she  took  it  up,  or  got  it  from  Anne. 
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TWm  mhat  m  mm.  matenaU  is  the  remarlt  Duff 
her  make,  chat  **il  woaki  be  neeenary  to  ban 
idfl  ikiuujtJ,  to  perfect  the  rights  of  ha 
r's  clnU.**      How  it  was  supposed  that  prot«y 
to  be  so  effected  a  explained  by  DafF;  it 
that  the  instnictioDB  tnlcen   bv  Mr. 
Broolce  (thovgb  it  u  oot  likely  they  knew  of  Im 
bBviag  made  the  fdr  draft )  mi^'ht  pos-sibly  be  braugln 
femnA  in  favour  of  the  child,  aud  chat  if  they  cobU 
wot  have  effect,  that  the  next  of  kin  (in  case  the  viE 
then  read  were  out  of  the  way )  would  succeed  to  ^ 
property,  to  either  of  which  mults  tlie  prodnctimi  of 
that  wilt  m^hi  prare  an  impediment;  and  Duff  ssyi; 
hodi  airtefs  appeared  anxious  thnt  the  Op^lby  family 
Umald  get  the  property  in  preference  to  Marlaod,  as 
the  child's  mother  would  rather  rely  on  the  C^bvi 
lor  protertion  than  tbe  MaHands.     If  Duff*  is  to  be 
beliered,  he  trieil  to  bring  them  to  a  right  under- 
stauding  on  the  subject  of  that  will,  by  telling  Eliia, 
that  if  the  instructions  Anne  iipoke  of  as  heiug  Id  her 
child**  farour  (which  words,  "  ttpoke  of,"  ^ew  At 
did  not  produce  them  to  Duff)  liehl  good,  the  will 
would   be  of  no  avail,  but  otlierwisc   the  proportj 
would  go  to  the  Miirlands.  and  that  be  told  them  it 
should  be  taken  rare  of,  and  wanted  them  sgaiml 
destroying  it;  notwithstanding  which,  he  says,  tkil 
Eliza  M*)fullen,  tn  some  time  afterwards,  ocknon- 
Icdgi^  to  him  that  the  will  had  been  *'pnt  out  of  the 
way  ;"  the  plain  meaning  of  which  is  (coupleiJ  with 
previous  declarations),  that  it  was  destroyed.     Itii 
evidence  also  of  it,  that  though  a  considerable  rcwftnl 
was  offered  for  the  will,  it  was  not  produced.     Anne 
M'Mullen,  in    her   deposition,  clcirs    herself  o(  ift 
destruction,  though  not  of  hating  purloined  the  wiii, 
much,  as  she  intimates,  from  curiosity  and  innict; 
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its  contents  and  openttion,  aud  how  it  might 
her  infant ;  for  she  says,  that  on  going  to  rest 
[placed   it  under  a  book,  or  near  her  bed,  and 
ig  it  in  the  inoniing  she  taxed  her  sister  with 
_iaking  it,  but  she  refused  to  give  it  up ;  and  at  length 
on  being  prei^sed  to  do  so,  that  she  had  it  not  to 
not  simply  that  she  had  not  taken  it.     And 
deposes  to  this  fact,  that  the  will  was  spoliated 
lroye<l  in  order  to  expedite  the  establishment 
'the  instructions  as  ft  will;  and  Mr.  Whitla  states 
both  the  sisters  acknowledged  to  him,  their  soli- 
r,  that  the  will  was  suppressed  or  destroyed  with 
riew.  It  could  not  be  expected  that  Eliza  would, 
■he  might  be  prosecuted,  make  a  direct  and  un- 
laivocal  confession  of  guilt;  but  she  has,  in  her 
answer  to  the  36th  and  37th  articles,  gone  as  nearly 
that  as  she  well  could,  especially  to  the  36th,  in 
it  part  ivliere  she  is  speaking  of  the  suit  which  Anne 
instituted  here  in  March,  to  prove  the  instruc- 
whicli  suit  was  dismissed  in  May,  because  the 
!ourt  did  not  deem  them  final.     She  therein  says, 
and  her  sister,  since  the  distmis^al  of  ttmt  suit, 
ive  expressed  their  regret  at  having  destroyed  the 
le  Isst  will.     Now  it  is  to  be  observed  that  the 
l^36th  article  has  not  the  word  destroyed,  but  the  word 
^mgpoiiaifd  only.     Anne,  who  says  she  believes  it  was 
^luppresscd  or  destroyed  by  her  sister,  swears  it  was 
without  her  consent  or  knowledge.     If,  then,  those 
^hI^vm  persons  be  credited,  the  existence  and  dcstruc- 
^nttoti  are  proved ;  and  if  the  contest  here  was  between 
^Bt^  pftrties  alledging  the  instructions  and  Marland, 
ilixht  evidence  of  these  facts  would  suffice,  as  the 
L|Hirloining  and  secreting  the  will  was  committed  by 
[one  of  the  parties  at  the  time  interestcrd  in  the  de- 
letion or  suppression. 
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Thr  gmt  question  now  is,  am  1  to  give  credit  to 
chose  perwns,  for  it  b  not  dixputed  that  they  ue 
competent  witnesses?  It  b  no  small  corroboration 
of  Anoe  M'MuUen,  that  so  early  as  .March  she  toU 
Whitla,  her  solicitor  (recommended  and  introduced 
to  her  by  Leslie  OgiIby)»  about  the  will,  and  Tier 
tiiter  takiiig  it,  &c.,  which  were  declarations  agaiut 
W  sBtenst,  for  then  her  luit  lutd  begun  here,  nd 
At  eoiiceived  it  tu  be  i^iui^l  its  success  thai  llM 
will  should  a{»pear  at  all.  It  a  adduced  as  agiind 
the  credit  of  the  nomen,  especiully  against  thit  of 
Rlisa,  that  they  did  not,  in  February,  tell  Junes 
C^lby,  but  misled  him  as  to  there  having  been  any 
will  except  the  instructioas ;  but  Whitin  had  csu* 
tioncd  both  against  communieating  with  Jamcj  0^1- 
by,  notwithstanding  which,  Eliza  confesses  she  piv- 
ferred  telling  a  story  to  him ;  Anne  does  not  admit 
she  told  one.  Certainly  it  docs  affect  their  crnlit, 
but  it  ivas  an  un:>woni  declaration,  and  it  nu)  be 
accounted  for  by  the  suit  being  jKnding;  however, 
as  they  almost  immediately  told  Whitia,  their  soltd- 
tur,  of  the  facts  before  (he  suit  was  dismissed,  if  it  be 
a  made-up  storj'  it  was  clearly  concocted  nfaen  the 
child  had  an  interest  adverse  to  Murland  and  that 
will,  and  when  the  women  dreaded  his  succecdinj;  to 
the  property  in  any  right  whatsoever ;  and  Anm'i 
complaint  to  Whitia  of  her  sister^s  conduct,  leads 
much  to  corroborate  her  account  that  she  had  nothing 
to  do  with  the  destruction,  as  little  almost  as  ThxS, 
against  whom  it  is  in  argument  made  a  chafge  tbi 
he  did  not,  on  seeing  the  will,  and  hearing  Elisasi; 
it  ought  to  be  destroyed  at  once,  interfere  further, 
and  inform  the  relatives  and  the  promovent  of  diil 
circumstance.  Prima  faciv  it  is  some  iniputatruii, 
on  him,  but  he  may  have  thought,  afler  his  cautia 
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ind  legal  opinion  being  given,  that  nothing  would 
hmppcn  to  the  will,  especially  as  Anne  does  not  seem 
to  have  sheivn  such  a  disposition  as  her  sister ;  or  he 
nay  have  thought  that  Eliza  was  not  serious,  or 
■ould  Tenture  on  such  an  act,  and  till  the  suit 
nras  dismissed  (which  was  not  til!  May),  he  was 
nut  applied  to  hy  James  Ogiihy — not,  in  fact,  till 
lis  present  suit  was  considtTed  us  virtually  begun; 
id  knowing  that  the  will  was  in  favour  of  Marland, 
whom  he  was,  of  course,  to  come  forward  as  a 
and  not  for  the  next  of  ki«^  he  might  not 
ive  wished  to  hold  communication  with  one  of  the 
;r;  besides,  the  morality  of  persons  of  his  con- 
1  is  not  so  nice  and  sensitive.  I  am  not,  how- 
to  pronounce  Duff*  perjured  on  mere  suspicion 
)d  conjecture,  there  being  no  article  alledging  ngainst 
character  or  credit,  and  tiiat  he  is  one  not  to  be 
lieved  on  his  oath. 

Ko  bribery  is  alledgcd  against  Duff,  but  it  is  against 

le  women,  especially  Anne,  in  general  terms.     It  is 

a  charge  against  Marland,  that  be  did  not  turn 

wretched  females,  and  the  deceased's  acknow- 

though  illegitimate  son,  out  of  the  house,  des- 

ite  of  all  provision,  but  made  them  a  small  weekly 

lowancc ;  but  what  right  had  he  to  remove  them 

jrc  than  the  next  of  kin  or  heir  bad,  or  so  much, 

hift  will  was  established?  and  as  to  the  weekly 

lowance,  it,  for  anything  which  appears  to  the  con- 

iry,  originated  immediately,  and  not  merely  on  the 

linatiou  of  the  suit  respecting  tlie  instructions, 

''ould  it  have  been  a  proper  act  for  any  party  to  liave 

the  deccawd's  child  and  companion,  though  a  con- 

ibine,  without  support?     Tlic  charge  of  bribery  of 

women  Is  very  general  indeed,  and  vague,  and 

It  at  all  specific,  but  rather  in  an  alternative,  that 
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to  do  90  by  thmlsof  fn»> 
the  ooly  thing  tbat  caa  W 
bribery,  arises  (root  tW  luft 
hj  Wbttls,.  who  tolil  Anne  li  «• 
t  succeed  tn  thii  luic,  db 
aod  some  provistoa  for  hcnctf 
cUd;  fl^that  U  was  likely  ;  Marindfil 
bar  to,  sad  WKiUa  vr«s  hex  own  private  tfiM 
IT  that  be  an  offer  of  a  bribe.  WUtli 
bare  been  criminal,  but  no  imputation  of  of 
m  caat  on  fain  in  pleading,  so  as  to  pot  kin  a 
to  B  charge^  nd  be  is  not  area  inua»> 
the  inl^eet ;  md  was  tt  not  a  likely 
jodging  by  the  preceding  kind  and  coosidentt 
o(  Mariand,  who,  by  the  aocxniDt  of  ill 
was  (lcTi««c  of  that  house  (from  its 
probably  ofinconsiderable  value)?  and  was  it 
ral,  thai  what  their  solidtor  thought  of  MariuUt 
their  experieace  of  their  past  treatmentt  vhooU  i 
oTenrotne  their  prejudices  expressed  of  his 
lection^  and  induced  Uiem  to  support,  oprnlr. 
they  had  so  long  before  told  their  solicitor  in 
and  which  he  had  at  oncci  according  to  the 
a  fair  practiuouer,  di!»closcd  to  Afarland,   peih^os 
the  condition  that  be  should  not  use  the  confideadil 
communicatioD  till   the   instructions   which  were  it- 
Icdgcd  by  his  client  were  rejectc<l  ?    As  to  the  woaei 
having  qualms  of  conscience,  it  is  too  abfturd,  nd  tk^ 
do  nut  say  they  had.  I  own  I  have  felt  a  great  nff' 
nance  to  give  credit  to  cither  of  them,  but  to  ESn 
chiefly,  as  being  the  actual  spoliator ;  and  I  d»  a* 
place  any  reliance  on  her  testimony,   though  lcfs% 
admissible,  except  as  against  herself,  and  to  corrqW 
It  was  formerly  considered,  that  no  om 
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Igtug  his  own  turpitude  should  be  received  as  a 
s,  but  that  has  long  been  exploded,  and  wit- 
denying  their  onii  attestation  arc  every  day 
lilted  as  competent ;  so  a  particeps  crimxnis,  as  in 
loltery  cases,  in  re  lupinari  testes  iuphiarea  admit- 
In  conspiracies,  even  by  tlie  civil  laws,  co- 
^nspirators  were  admitted  on  account  of  the  difficulty 
of  proving  such,  and  that  xvhen  the  nilc  nemo  au4i- 
.  tnduiy  &c.,  was  so  5trict(a).  I  allude  to  the  case  of 
Houspiracy,  because  it  is  contended,  that  here  there 
^Lu  one.  A  passage  was  cited  from  Swinburne, 
™reauug  of  the  proof  of  the  contents  of  written 
^iiriils  lo^t,  that  the  proof  may  be  mode  by  witnesses  who 
JPUwr  and  read  the  will,  and  remember  its  contents  "  so 
_  thut  they  be  otherwise,  as  well  lu  respect  of  their  i»kill 

Ess  of  their  integrity,  greater  than  all  exception,  and 
specially  Rome  other  likelilioods  concurring  there- 
withal, to  make  their  testimony  more  credible" (/y). 
Swinburne  cites  Mascardus  Concl.  1074,  et  seq.^  and 
which  arc  not  to  the  point,  and  relate  to  proof  de 
Jama  principally;  there  is,  however,  a  passage  of  Mas- 
eu'dtis(c),  be^u'ing  on  tlie  point,  wliere  he  says,  the  wit- 
neases  are  to  be  boniy  idoniit  tatde  veriti^  instrumenti 
defsctuSf  et  Uteras  notorii  cognoscentes ;  and  he  after* 
war<ls  definea  his  second  limit  to  mean  such  as  could 
id  and  understand  the  writing,  and  he  speaks  of  in- 
its  spoliated  as  well  as  lost.  The  upshot  of  the 
and  distinctions,  seems  to  be  this,  that  the 
:.,  and  contents  of  a  written  will,  or  other  in- 
strument, arc  to  be  proved  by  lawful  proofs ;  if  by  the 
Oftths  oi  persons  produced,  they  should  be  such  against 
whose  competency  or  credit  legal  exception  cannot 
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be  allowctl,  i.  e.  credible  witnesses,  and  that  all 
say  is  not  to  go  for  nothing,  on  mere  suspicion  and 
conjecture. 

Now,  as  to  the  contcntit,  all  the  three  can  read 
nrriting  sufficiently,  especially  DufF,  and  could  uniler- 
stand  the  writing,  and  shew  that  in  their  answer  to 
tbe  22nd  article ;  and  they  do  not  concur  in  alt  tbe 
contents,  wliich  is  rather  nn  argument  that  the  ac- 
count they  give  is  not  a  made-up  and  concerted  one, 
and  they  ore  strengthened  by  the  impugnant's  allega- 
tion, that  the  will  detailed  is  of  the  kind  he  was  likely 
to  have  made  in  1825,  he  not  tlien  having,  as  btCort 
mentioned,  any  near  relative  for  whom  he  had  any 
particular  love  or  feeling  of  interest,  and  that  thejr 
were  well  provided  for,  lived  far  off,  and  seldom,  If 
ever,  corresponded  with  him ;  and  that  the  promovent 
and  his  sister  lived  near,  and  by  unremitting  nttentioa 
strove  to  gain  his  affections  whilst  he  was  in  grief  for 
the  loss  of  bis  wife,  who  was  their  aunt.  It  a  in 
proof  too,  that  the  princi[)al  nionied  property  of  the 
deceased  came  to  him  with  his  wife;  that  is  not  it 
!ill  controverted,  and  it  is  fully  explained  by  Leslie 
(_)gilby,  who  refers  to  the  marriage  articles  which  he 
produces,  whereby  £3000,  her  fortune  (vested  In 
trustees),  was,  after  the  death  of  both,  without  hsue, 
to  be  in  her  power  to  appoint  as  she  pleased  (though 
he  should  survive) ;  but  in  default  of  appointmciitt  to 
be  Ids  property ;  and  she  died  in  February,  1S25, 
without  issue  ;  and  also,  as  would  appear,  without  ap> 
pointing.  Had  she  appointed,  it  would  have  been 
probably  to  her  nephew  and  niece,  and  as  she  did  uot, 
he  might  have  felt  it  a  duty  not  to  leave  it  all  awsy 
from  them  (at  least  so  early  after  her  death  as  in 
1825).  That  prepares  us  for  the  favourable  recep- 
tion of  the  evidence  of  tlie  contents,  as  making  ihf 
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rotnovcnt  and  his  sister  tlie  chief  objects  of  bounty        1836. 

for  ju  tlie  JE31JO0  Irish.  ■^'"'-  ^"■"'• 

'llicrc  is  a  great  difficulty  in  arriving  at  an  accu-    Mahland 

Ite  knowledge  oftliis  will,  of  which  there  is  appa- 

*Dtly  no  draft  or  copy  extant,  and  the  difficulty  is 

luch  increased  by  two  circumstances :  first,  that  Duff 

rtroycd  the  memorandum  he  says  homadc,  on  goin^ 

»roc,  of  the  substance  of  the  will  he  had  just  before 

to  the  two  women;  he  says  he  so  destroyed  it, 

being  afterwards  told  hy  Anne,  tliat  another  will 

been  found,  thinking  it  of  no  use;  if  he  tells 

pes,  he  could  easily  have  made  a  fresh  memorandum  ; 

It  will  seems  to  be  taken  in  argument  to  be  Mr. 

>k.e's  draft,  afterwards  brought  forward  by  him. 

mdly,  from  the  time  wliich   elapsed  whilst  the 

Amor's  suit  was  in  progress  :  why  Marland  did  not 

Ige  hist  will,  and  try  for  tlie  personal  answer  of 

le  women  in  their  own  cause,  does  not  fully  appear 

evidence ;  it  is  said  he  was  advi:$ed  to  wait  till  it 

koulU  be  liceu  whether  the  women's  allegation  of  the 

icttuns  would  be  admitted  to  proof;  it  may  be 

and  that  \V*hitla  imjio&ed  that  condition  on  him;  or 

may  be  (though  not  likely)  that  he,  Marland, knew 

It  that  DuR'had  read  the  will,  and  that  lie  supposed 

had  no  voluutar)-  disclosures  to  expect  from  the 

lers,  pending  their  suit,  and  he  could  not,  I  think, 

iTe  examined  Anue  as  a  witness  in  her  own  cause. 

the  delay  was  attributable  to  his  carelessness  and 

lit  of  exertion,  he  must  take  the  couseciucnces  ari- 

froni  DuH'^s  want  of  reeullection,  as  I  mean  to 

le  tlic  contents  from  Dul^^s  deposition,  as  corroba- 

itcd  and  explained  by  the  others,  particularly  by 

ianc,  who  is  not  proved  to  be  the  spoliator ;  besides, 

lat  Duff  took  a  memorandum,  which,  though  since 

tmu&t  have  been  read  by  him  after  making 
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it,  and  so  placed  it  in  tits  mcmor)*;  and  he  is  more  in- 
telligent, and  speaks  positively  to  what  lie  states,  not 
so  loosely  as  Anne,  or  with  a  memorv  afTcctcd  by  a 
fever,  as  Eliza's  is,  by  her  own  account.  On  the 
whole,  as  I  am  bound  to  give  credit  to  DufT,  particu* 
larly  as  he  and  Anno  are  much  corroborated  by  her 
early  disclosure  to  Whitla,  then  against  herintcreft, 
as  the  proclaiming  of  the  will  was  by  a  person  then 
adversely  interested,  and  as  all  agree  in  proving,  ibl 
the  property  was  left  to  Marland  and  his  sisters,  in 
the  event  of  his  dying  without  having  issue,  I  tliink 
I  may  safely  decree  as  I  do.  ^H 

[The  Court  decreed,  that  the  deceased  duly  maHe 
his  will,  and  did  thereby  dcrisc  and  bequeath  to  the 
import,  intent,  meaning,  and  substance,  and  ta  tbe 
effect  following,  that  is  to  say,  "  I,  William  Ogilby, 
"  do  make  this  my  last  will  and  testament,  I  les^e 
*'  Slid  bequeath  to  Sarah  Walker,  daughter  of  Ricliard 
"  Cotton  Walker,  Esq.,  of  Gloucester-street,  the  sum 
"  of  three  hundred  pounds.  I  leave  and  bequeath  to 
*'  the  Rev.  James  Armstrong,  of  IIardvnL-k-str«t, 
**  and  William  Eccles,  of  Eceles-street,  Esq.,  lh«T 
*'  heirs,  executors,  and  administrators,  the  sum  of  t"^ 
•*  thousand  pounds,  in  trust  for  Mnry  Marland,  niece 
**  of  my  last  wife  ;  and  in  case  she  shall  die  without 
"  leaving  a  child,  or  children,  in  trust  for  Williwn 
"  Kfarland,  my  late  wife's  nephew.  I  also  leave  snJ 
•'  give  to  ray  said  trustees,  my  house  in  Sinnott-placc, 
**  with  the  furniture,  plate,  and  books  and  pwiit- 
•*  ings  therein,  except  as  hereinafter  mentioned,  arW 
"  also  my  property  in  houses  in  Patrick-street,  Abber* 
"  street,  and  Marl  borough-street,  in  trust  for  the  wA 
"  William  Marland;  and  in  case  he  shall  die  wilbiwt 
^*  leaving  a  child  or  cltildrcn,  in  trust  for  the  childrfu 


i 


of  sail!  Mary  Marlaiul ;  and  in  case  both  of  them, 
the  said  William  tind  Miiry  Marland,  sbull  die  with- 
'**  out  leaving  a  child  or  children  living  at  liis  or  licr 
•*  decease,  in  trust,  as  to  the  wlmle  property  hereby  left 

E"  to  or  in  trust  for  them  respectively,  to  and  for  my 
esteemed  brother,  Leslie  Ogilby,  his  heirs,  exccu- 
toM,  and  administrators,  he  and  they  paying  to  Mrs. 
Walker,  wife  of  the  said  Richard  Cotton  Walker, 
the  sum  of  one  thousand  pounds.  I  also  leave  and 
"  devise  to  my  said  brother  my  property  in  the  north 
P  of  Ireland,  commonly  known  by  the  name  of  Rath- 
•*  ford ;  and  I  leave  and  betiucatij  to  my  said  brother 
Leslie  his  choice  of  one  hundred  volumes  of  my 
said  books,  and  of  any  two  of  the  said  paintings, 
not  being  any  of  the  six  paintings  which  belonged 
to  my  said  wife's  family."  And  the  Court  decreed 
It  the  said  will  was,  after  the  deceased**  death, 
fhich  took  place  on  the  ICth  of  January,  183-1,  sup- 
;d  or  spoliated  and  destroyed  by  Eliza  M*Mul- 
fu;  and  deci"eed  for  the  force  and  validity  of  the 
joing  clauses ;  and  ordered  the  costs  of  the  im- 
ignant  to  be  paid  out  of  the  assets.  An  appeal 
from  this  sentence  was  made  to  the  Delegates,  pending 
which,  a  jury,  on  the  trial  of  an  ejectment,  found  in* 
ivour  of  the  devisee,  against  the  heir  at  law,  who 
defeated  on  the  evidence  of  the  above  witnesses. 
Mie  appeal  was  then  abandoned,  and  on  Icttei'S  re* 
linory  being  returned  to  the  Court  of  Prerogative^ 
Court  granted  administration,  with  the  foregoing 
rill  annexed,  to  Leslie  Ogilby,  the  brother,  and  one  of 
le  next  of  kin,  and  a  principal  legatee;  no  exccu* 
n  or  residuary  legatee  being  named  in  the  tviit.] 
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COMPTON  c.  COMPTON. 


This  ms  a  suit  to  revoke  an  administration  granted 

lo  \nUiain  Compton,  the  impugnant,  as  the  brother 

and  one  of  the  next  of  kin  to  James  Compton,  de- 

ceased  intestate,  without  a  widow  living,  and  wis  io* 

stituted  oo  behalf  of  Charles  William  Compton,  a 

JJ^J^J^  minor,  hj  his  guardian,  Aaron  Wilson,  who  aU^;ed 

^^J^  him  to  be  the  stm  and  cmly  next  of  kin  of  &e  de- 

H*      ceased,  and  as  such  alme  entitled  to  the  administn- 

tioo  of  the  intestate^s  effects.     The  legitimacy  of  the 

Mb mi^H^  minor  was  denied  by  the  impugnant,  and  isBue mi 

«hiiMWtn>i-  joined  on  the  question- 
ed iw*  ak'^-.n>  '  _    ■ 

Ku#tkiifrvs         For  the  minor. — Ih.  A,  Hamilton. 
di««r«w«.a»i       Contrx  —  Dr.  Staples  (now  Sir  T.,  Bart),  ud 

ti*  too  w»*  tet     r\        n      1  ■ 

.».t-i>«         Dr.  PteLes. 

ttrmted  u  kfi-  . 

timut  b.  1MB-         Jl'PGMENT. 

cewoitfAmSW  UK.   KaDCLIFF. 

ne'd^^^-j  This  suit  is  to  revoke  an  administration  grantedto 
'**/iwI^''«  the  impugnant  on  thelSth  of  April,1829.  Thedeitli 
to  womfn.  «dj  occurred  in  March,  1828.     The  impugnant  euteied 

had  frrqa^atlt  ,  i       i«    »        -i  i      i 

d«cured  b«  '    a  caveat  on  the  3ra  of  April,  and  the  promoventCD- 

rt^*"'**'   tercd  one  on  the  l*>th,  both  of  which  were  withdrtm 

Th*«wing   on  thellthofJune.andonthelTthofthesamemonth 

IrM  motile  for 

d-<-*ption  io      the  curator  of  the  minor  was  sworn  to  administntioOt 

Ihedrcldmiou  , 

of  marriage,  but  which  was  Hot  takcD  out  by  him.  No  reason  fan 
againitt  it,  and    been  assigucd  fur  n'itlu1ra^Ying  caveats  and  then  seek- 

th«  deceaaed'a 

arlion*  being  in 

it!  favour,  the  Court  decreed  for  legllimacT. 
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■mg-   Bi] ministration,  and   afterwards  permitting  the 
ther  party  to  take  it.     The  property  chiefly  con- 
stcd  of  a  bond  of  a  Captain  Corrigan,  payable  in 
12,  and  a  judgment  on  it,  but  which  was  satisfied 
record,  as  is  stated,  in  Hilary  Term,  1828,  prema- 
rely.     Jt  b  alledged  that  Captain  Corrigan  sup- 

the  suit. 
To  understand  the  case  we  must  look  to  the  de- 
I's  life  and  actions.  He  was  a  native  of  Birr, 
in  1806  enlisted  as  a  private,  and  sailed  with  his 
^mcnt,  the  I -1th  Foot,  to  the  East  Indies,  and  in 
'1 1  pit  to  Java  and  rose  to  be  a  sergeant,  and  re- 
turned to  Portsmouth  in  IHlO  with  his  discharge,  and 
brought  the  promovent,  then  a  boy  about  three  years 
with  him  from  Java  to  Birr.  The  kindred  of 
brother  is  not  disputed,  but  the  promovent  has 
called  on  to  prove  liis,  which  he  proceeds  to  do 
parol  and  written  declarations  of  deceased,  and  by 
ic  circumstances. 
The  chief  witnesses  of  the  deceased's  declarations 
to  the  promovent's  legitimacy  are,  Mr.  and  Mrs. 
lart,  the  former  of  whom  says  the  deceased,  when 
recommended  the  minor  to  their  care.  They 
ive  been  objected  to  as  incompetent  by  reason  that 
lart  has  a  claim  of  three  years*  board,  &c.,  of  the  mi- 
r,  which  be  may  lose  if  be  does  not  succeed;  but  that 
ly  goes  to  their  credit.  They  depose  to  these  facts : 
It  deceased  always  treated  him  as  if  he  were  his  le- 
itimate  child,  brought  him  with  blm  to  Hart's  house, 
bad  htm  at  his  table  and  to  sleep  in  his  bed,  and 
le  a  great  difference  between  him  and  liis  two 
kughtcrs,  who  are  admitted  to  be  clearly  illegitimate; 
je  daughters  Hved  in  tlie  kitchen.  Declarations  are 
roved  by  Mr.  and  Mrs.  Hart  favourable  to  liis  legi- 
imacy.     Mrs.  Hurt  beard  the  deceased  say  when  he 
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was  buildJng  houses  in  Birr,  that  they  were  for  H 

promovetit,  his  only  legitimate  issue,  and  that  f^o  early 
■s  1623,  whibt  he  nas  on  good  terms  witli  his  familjr ; 
and  fthe  savs  she  or  her  family  would  not  have  associ* 
ated  widi  the  boy  had  they  not  thought  deceased  was 
speaking  truly  ;  and  Mr.  Hart  swears  deceased  ofhm 
told  him  he  was  a  married  man,  and  that  the  cere- 
mony between  him  and  the  minor^s  mother,  who  was 
a  Dutch  woman,  was  performed  by  a  Protestant  cler- 
gyman, and  was  privately  celebrated.     In  all  thcje 
cases  declarations  of  deceased  parties  arc  admiHiblc, 
as  being  the  voluntary  effusions  of  persons  having  at 
the  time  no  visible  interest  to  misrepresent  the  fact. 
Besides  these  declarations  by  parol,  written  dedt- 
rations  have  been  proved,  contained  in  a  book  found 
in  the  deceased's  desk  after  his  death,  amongst  his  va* 
luablc  papers,  in  which  the  following  entries  appear: 
**  At  Boyololen  I  saw  Catherine  Milsten,  the  daughter 
"  of  an  old  lieutenant  in  the  Dutch  service,  wbowss 
"  then  a  prisoner  of  war  at  Sourabaye ;  her  manner 
"  pleased  me^  and,  as  I  could  not  do  well  without  a 
**  housekeeper,  wc  were  privately  married  and  lived 
*' most   happily    together."      *' 3rd  August,   1812, 
"  Caroline  Elizabeth  was  bum,  and  was  baptized  the 
"9th,   the  routine  of  which  coat  me  £135.     She 
**  lived  six  months,  and  her  death  was  more  severely 
*'  felt  by  mc  than  any  loss  1  had  hitherto  met  with." 
**  6th  August.   landed  at  Samarang  after  an  abseocr 
"  of  two  months  and  four  days  from  my  family ;  found 
**  all  well  (timnk  God).     Had  now  plenty  of  timcon 
"  my  hands,  the  regiment  being  gone  ;  balls,  cardi, 
*■  weddings,  and  christenings  were  the  order  of  the 
"  day.  Samarang  was  all  alive  \  when  one  family  garc 
**  a  ball,  it  would  not  come  to  tlieir  turn  for  tw) 
•*  months,  though  there  was  one  every  night.     We 
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Kre^  in  this  happy  manner  till  December,  when  my 
••  Uear  C-itherine  (one  of  the  most  amiable  of  her  sex) 
1^*'  began  to  droop.  She  continued  in  this  declining 
H*'  state  till  the  27tU  May,  when  she  departed  for  a 
H^*  better  world,  afler  having  given  birth  to  a  third 
■^  child  (Charles  William),  born  Mth  May  and  bap- 
H*^  tizcd  Oth  June,  ISl.'i.  My  situation  and  the  place 
1^"  was  now  become  quite  dreary  and  irksome  to  me, 
•'  aod  1  heartily  wished  to  be  removed  from  those 
**  scenes  of  my  rormcr  liappincss.  I  dragged  on  a 
B"  weary  time  for  eight  or  t^rn  months;  ncglcctcdevery- 
H**  thing  except  the  duty  I  was  obliged  to  do,  and,  aU 
P  **•  though  aakcd  out  frequently, would  not  go :  sold  the 
II  •'  carriage  and  horses  except  one  poncy,  on  which  I 
B**  seised  to  take  my  solitary  morning's  ride.  I  saw 
"  ••  the  house  going  to  wreck,  the  slaves  doing  as  they 
"  liked,  although  poor  Catherine's  mother  was  with 
^**  mc.  I  was  obliged  to  get  a  woman  to  look  after 
H**  the  busuiess  of  the  house  and  the  slaves ;  1  gave 
Hi''  three  of  the  oldest  of  these  their  liberty,  and  the 
H'*  rent  that  I  had  with  Catherine  I  made  a  present  of 
1^  "  to  her  mother."     '*  The  island  was  given  up  to  the 

t*  Dutch  the  lUth  August,  1816,  and,  unfortunately, 
**  the  woman  I  had  as  housekeeper  was  brought  to 
**  bed  the  day  before  I  embarked.  I  gave  her  the 
^*  chief  part  of  the  house-furniture,  the  three  cows, 
'*  the  chiefofCathcrine's  clothes,  and  700  rupees.  Mr. 
»"  Cookson  was  kind  enough  to  promise  he  would  occn- 
''  sionally  look  after  the  child,  see  it  baptized,  &c.  Sailed 
•*  for  Bengal  25th  August ;  brought  only  one  of  the 
•*  slaTcs,  a  girl  of  twelve  years,  to  look  after  the  child." 
All  these  entries  are  proved  to  be  in  the  deceased's 
handwriting.  It  certainly  would  have  added  greater 
weight  to  these  declarations  had  the  book  been  made 
up  of  original  daily  memorandum  entries,  whereas  it 
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appears  to  be  ftn  historicftl  ■oconnt  of  pre-fioa  vti 
and  adventures,  and  it  must  hare  bccD  oude  uppitlf 
from  his  recollection,  but  cliiefly  from  iMmonndlbM 
account  of  the  particularity  of  man  j  of  the  estrio  ■  M 
dates,  with  observations  on  them.  This  boofcte 
nut  appear  to  have  been  shewn  to  aay  one  in  hitGfr' 
time. 

It  would  be  reasonable  in  an  ordinary  cm  la 
expect  (if  he  were  legitimate)  evidence  ofrepntifaM 
of  legitimacy  through  members  of  the  family,  bot^ 
is  not  here  to  l>e  expected,  if  he  be  l^itinute,  v,  fcy 
reasnn  of  a  family  feud,  clecpa.scd,  not  long  befat 
death,  removed  to  the  County  of  Wicklow,  to  vmk 
his  relatives,  who  appear  adverse  to  the  minor 'sdaia. 
In  one  matter  all  sides  agreet  tliat  the  mocbcr  if 
the  promovcnt  was  a  yo  ung  Dutch  woman  in  tl» 
islitnd  of  JcLva,  and  that  she  died  before  the  dcoeaei 
came  over  to  Ireland  in  IfilO,  bringing  the  diiU 
with  him.  Taking  nil  these  matters,  and  efppciiSjr 
the  entries  in  that  book,  into  consideration.  \%  Mt 
be  taken  that  n  primd  facie  proof  of  the  marriage  ha 
been  made,  on  which  marriage  the  minor's  legitioucy 
depends,  and  that  the  c:isc  of  legitimacy  madeoat«a 
the  minor's  part  is  suHicient  and  clear,  and  ii]U3tcaft> 
elude,  ifnot  contradictediu  evidence,  although  no  wil- 
ness  who  knew  deceased  abroad  can  be  had ;  in  bet 
there  is  a  great  difficulty  of  having  any  such»  frootfe 
changes  and  mortality  of  soldiers  of  a  inarching 
ment,  and  a  commission  to  Java  would  be  out  of 
question. 

To  rebut  this  case  the  impugnant,  the  brothfr 
dcceascd,  has  resorted  to  evidence,  parol  and  wrioei. 
Ihc  witnesses  are  chiefly  those  of  his  immediate  & 
mily,  Charles  Compton,  his  son,  bis  son's  wife,  nl 
her  brother,  and  even  one  of  the  next  of  kin,  hiss* 
ter,    Mary  M'illiams,   has  been   examined,   ibea^ 
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eli'srly  incompetent,  yet  her  examination  has  been 
rrad  as  with  knowledge  of  her  interest.  She  has 
l)crn  cross-examined  to  the  merits,  but  no  attention 
is  to  l>e  paid  to  Iier.  William  Brieti,  a  brotlier  of 
Mrs.  Charles  Comptont  says  deceased  sjioke  to  hitn  of 
e  minor  as  ille^timate.  I  do  not  exactly  know 
hat  is  s]>eaking  of  one  as  illegitimate,  but  he  after- 
wards says  deceased  had  tlirec  illegitimate  children 
livin*;  in  his  house,  that  he  said  were  his  iUc>ritimatc 
children,  and  that  he  had,  at  all  times,  a  paiticntar 
dislike  to  a  matrimonial  life.  He  does  not  give  the 
words,  or  how  the  conversation  arose,  nor  was  he  ex- 
ftinined  to  prove  a  conversation  with  deceased  that 
Margaret  Compton  says  she  interrupted  the  October 
before  deceased  died,  and  which,  she  thinks,  related 
to  thelegitimacy  of  the  minor:  and  although  it  is  said 
deceased  had  such  an  aversion  to  a  married  life,  she 
deposes  that  was  the  subject  he  was  on  when  inter- 
rupted ;  he  said  he  was  about  to  marry,  &e.  Charles 
Compton,  the  son,  also  says  he  does  not  believe  the 
minor  was  ever  introduced  and  considered  as  legiti- 
mate by  deceased. 

But  the  material  fact  relied  on,  coupled  with  the 
evidence  of  deceased's  profligacy  with  respect  to  wo- 
men, leading  to  his  aversion  to  matrimony,  is  the  let- 
ter of  the  1st  May,  1814,  as  conuining  an  express 
declaration  that  he  then  was  not  married  to  promo- 
Tcnt's  mother,  and  was  resolved  against  marriagc(o)  ; 
and,  to  gain  preference  for  that  declaration,  promo- 
vent  asserts  the  book  to  be  only  a  history  of  past  acts, 
not  doily  cntricsof  matters  occurring  at  the  time;  and 
no  doubt  the  book  is  so,  and  mustbe  a  compilation  from 
meoMKry  and  memoranda ;  and  this  letter  is  the  ground 
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tioflt  in  A  pri- 

<)iim  Uiok,  Tun- 
taining  It  rerord 
of  doccaipit'a 
Ufaudwiloni, 
though  writ  tun 
oubtvquqcitly, 
pffferred  to 
thoM*  Id  a  l«t- 
ur  written  &C 
tholimr,  which 
miichi  (iBve  jm 
oltjrcC  in  de- 


of  impu^ant's  case.     It  apprars  from  it  thai  deemed 
had  a  regard  aiid  afTcetion  fur  the  nephew  WUIubi 
and  had  written  William  letters  before  at  diflbmi 
periods,  which  were  not  answered,  and  displays  a  long- 
ing  desire  to  hear  from  his  family  at  hornet  utd  14 
Kee  them  again ;  and  then  impugnant  concludes  tint 
here  is  declaration  aj^ainst  declaration  wUtch  destnm 
the  force  of  the  book,  and  that  I  should  credit  tiie 
letter  ag^unst  it,  as  there  was  no  motive  to  niisrppi»' 
seating.     Now,  if  the  case  were  to  be  decided  soUf 
on  these  declarations,  it  would  be  most  puzzling  to 
discover  which  is  true,  for  if  the  deceased  had  do  ap- 
parent motive  to  misrepresent  in  the  letter,  so  Deithcr 
had  he  any  ascertainable  motive  to   misrcprescnlia 
the  book.     I  own,   however,  1  should   be  inctinot 
rather  to  trust  the  declarations  in  the  book,  for,  fint, 
the  book,  in  every  part,  has  the  appearance  of  being 
an  authentic  record  of  his  life  and  actions,  however 
secret.     It  gives  his  private  thoughta  and  eren  kii 
private  amours ;  it  could  not  have  been  intcodtd  fof 
any  purpose  but  to  amuse  himself  by  recording  aod 
afterwards  rehearsing  his  adventures;  it  could  lul 
well  be  to  prove  the  fact  of  legitimacy,  for  he  had  no 
hereditary  property,  nor  was  there  any  in  hi^  fandv 
to  which  the  boy  could  succeed,  and  his  property  m 
all  in  his  own  power^  which  he  could  have  left  thl 
boy  by  will.     The  reference  in  the  book  shewing  bii 
intention  the  son  should  ever  look  at  it,  is  cotmcctcd 
with  the  wise  and  moral  sentences  at  the  end,  a  \xai 
of  posthumous   declaration(a).      The   letter   m^hl 


"  Mtnlngtolblideput  ItookftDntcbjoBOf  w<nnan.  wbo  yrvwm  i  ■M*«f 
"  thy  woman,  bj  whom  I  tk«*e  tiad  twuchlldroD,  dim  of  whotn  Aad  ta  klwik 
"  IS13.  I«aaDOtDurri«dtob«r,  Hla»de«r«Mhitioiit>ottAMUfM»IM 
<'  lOta  wlill*  in  111*  arm;." 

(«)  Tb«  memorttciiiiiin  journal  MOcliMled  witb  Uw  d<eMM4'a  rMwi  I*  W- 
luvL      Kcxt  fuUijwcd  UtLrtj-uiao  "  «eloct  (boaBhU"  asd 
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an  olijcct,  it  might  have  been  to  deprecate  the 
neglect  and  unkindncnt  of  his  faTiiily,  who  did  not 
write  to  liiin  in  reply;  if  he  had  admitted  his  mar- 
riage with  a  Dutch  woman  in  Java,  they  might  give 
themselves  no  trouble  about  him.  The  same  motive 
might  have  induced  him  to  boast  of  liis  wealth,  and 
what  he  might  do  for  them*  and  that  he  intended, 
should  he  die  abroad,  to  rcDicmber  the  nephew  in  his 
will ;  besides,  his  two  children  were  dead  then,  and 

[  Catherine  hud  been  in  delicate  health,  though  she 
rallied  for  a  time  ;  and  he  might  reasonably  expect, 
in  such  a  climate,  that  he  might  go  home  wifeless 
And  childless,  wliicl]  nearly  was  the  case. 

But  let  us  look  to  the  de<:eascd's  actions  and  con- 
duct  towards  this  boy,  especially  accompanied  with 
some  facta  detailed  in  the  book,  which  could  not  well 
have  been  invented.  One  fact  in  favour  of  his  mar- 
riage is,  that  this  Dutch  woman  is  in  both  described 
in  terms  of  respect,  and  as  a  most  worthy  woman,  and 
the  character  and  conduct  of  this  young  woman  Is 
btgUy  material  in  discussing  whether  she  was  likely 
to  be  a  concubine  or  not.  In  the  entry  of  l)ic  birth 
of  the  child  it  appears  her  christening,  &c.,  cost  a 
considerable  sum.  This  is  some  evidence  of  the  legi- 
timacy. There  is  no  allegation  of  his  inconstancy  to 
her.  His  lamentations  for  her  loss,  and  tlic  entry 
that  till  the  December  when  she  was  taken  ill,  they 
nere  in  a  constant  round  of  parties  in  a  coterie,  and 
this  after  his  regiment  was  gone,  is  evidence  of  the 
light  she  was  viewed  in.  The  marriage,  he  told 
Hart,  was  printtc,  and  by  a  Protestant  clerg)'man. 
Why  it  was  private  does  not  appear,  perhaps  there 

I  was  some  military  order  against  it,  or  it  may  have 
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been  to  enable  him  to  get  rid  of  her  ifshc  prcnred  en- 
worthy.  It  is  a  strong  fact  that  he  brooghi  ^ 
stck]y  bo^  with  him  over  so  long  a  journey,  nullMk 
such  care  of  him,  instead  of  leaving  him  bduil 
The  diflerencc  it  Is  agreed  he  made  between  Vub 
and  his  other  children,  who  lived  in  the  kitcha.ii 
material  \  and  whilst  deceased  lodged  in  DubGilk 
son  was  with  him,  but  the  others  were  In  sepntfl 
lodgings,  and  all  the  witnesses  agree  he  cooatttdf 
stated  the  others  to  be  illegitimate.  He  was  p«t)if 
deceased,  as  one  of  the  family,  as  witness  san,  to  s 
nice  boarding  school,  he  dined  at  deeeased's  tables 
and  slept  with  him,  and  also  visited  with  dcceael 
Deceased  not  having  made  or  shewn  anxiety  sbMl 
a  will  when  dying,  is  some  evidence  that  he  did  out 
think  one  necessary,  though  his  family  were  admse 
to  the  boy.  He  must  have  known  that  the  mocben 
of  the  other  children  would  take  care  of  them.  Hii 
recommending  the  son  to  Hart's  care,  as  be  cooM  aoi 
recommend  him  to  any  of  his  own  family,  and  thM 
recommendation  humanely  followed  by  Hart  at  pe«- 
niary  loss,  shews  that  Hart,  who  had  confidcntiAl  it- 
tercourse  with  deceased,  was  gurc  of  his  legitimey- 
Deceased  had  told  him  expressly  he  was  a  maniri 
roan.  Had  Hart  meant  to  swear  falsely  he  «roiM 
bare  gone  Into  more  particulars  o(  tlie  marriage.  Bat 
there  b  one  circumstance  that  induces  me  to  dcd^ 
as  I  do  for  the  legitimacy,  which  comes  frtMB  tW 
cross-examination  of  Charles  Compton,  (hetonoTdc 
iuipugnaot;  he  savs  that  "Frances Compt on, ^eccafed*! 
"  aunt,  Afary  Williams,  his  sister,  and  Sarah  RyaB.kil 
**  aieGe,  lii-ed  with  the  deceased  in  Parsonstown  m- 
**  necbalelv  after  his  return,  and  were  in  the  constjol 
"  habit  of  nursing,  fondling,  ai]d  taking  care  of  tlic 
**  praaorent,  considering  him  to  be  the  Ultimate  mb 
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"  of  the  deceased,  which  he  bellevM  tliey  would  not 
have  done  had  they  considered  him  not  to  be  the  law- 
ful son  of  the  deceased."  Now,  if  that  be  true,  there 
lUKt  have  been  a  reputation  of  legitimacy  in  the  fa- 
lily  on  and  after  his  coming  from  India  with  the 
>y,lhen  about  throe  years  old,  as  the  book  also  says; 
id  what  makes  this  stronger  is,  that  it  is  in  the  teeth 
the  letter  of  1814,  which,  coining  from  abroad, 
)m   a  prosperous  relative,  must  have  been  well  re- 
membered by  them ;  probably,  that  letter  wius  merely 
pD  break  the  ice  by  praising  her,  and  it  may  have 
been  followed  by  later  letters.     To  another  interro- 
gatory the  same  witness  says  that  "  lils  fatiier,  tlie  im- 
I**  pugnant,  as  well  as  witness,  had  the  boy  with  them, 
Vftud  told  him  they  had  no  wish  to  deprive  him  of 
P*his  share  of  his  father's  property."     What  ^hare 
rould  he  have  if  illegitimate?     The  reputation  oflc- 
■titimacy  on  coming  over  to  Ireland,  as  proved  by 
Charles  Compton,  shews  it  was  not  first  asserted  after 
^ihc  quarrel  with  the  relatives,  and  that  quarrel  makes 
difficulty  of  getting  evidence  from  distant  members 
^f  the  family.     Under  all  the  circumstances  oT  the 
I  am  of  opinion  that  the  minor,  Charles  William 
>ompton,  is  legitimate. 

[The  Court  decreed  for  the  legitimacy  of  the  pro- 
lorent,  and   revoked  the  letters  of  administration 
inted  to  the  impugnant.     Tins  decision  was  not 
"^appealed  from.] 
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CAEROLL  V.  CARROLU 

lliis  suit  was  brought  t)y  Redmond  Carroll  »n 
executor  named  in  tlie  will  of  MtM  Elizabeth  Carroll, 
deceawd*  for  the  purpose  of  proving  the  will  auJ  a 
codicil  thereto,  bearing  date  the  5th  day  of  Februarj^, 
1S34,  against  Redmond  Carroll,  a  caveator,  who 
claimed  two-thirds  of  the  residue  of  the  deceased's 
assets  under  a  codicil  dated  tlie  25th  day  of  Soptcio- 
bcr,  18:)n.  I'he  promovcnt  denied  the  genuineness 
of  this  codicil,  and  called  on  the  legatee  to  prove  it  In 
special  form ;  he,  on  the  other  hand,  opposed  the 
codicil  of  February,  1834. 

For  the  promovent,  Dr.  Stocky  and  Dr.  Keaiinge 
(now  Judge  of  the  Court). 

For  impugnant,  Sir  Henrtf  Merctl^th,  Bart,  and 
Dr.  John  IlamiUon. 

JtmoHENT. 

Dr.  Radcliff. 

This  suit  is  to  prove  the  testamentary  pape 
of  FJizabcth  Carroll,  the  deceased,  lier  family, 
her  death,  consisted  of  Mrs.  Eleanor  Carroll,  a  wi- 
dow (who  is  the  promovcnt's  mother),  and  Mr 
Margaret  Dowell,  her  sisters  and  only  next  of  kin, 
and  several  nephews  and  nieces,  including  Marli 
Carroll  and  the  promovcnt,  children  of  Mrs.  Eleanor 
Carroll.  John,  the  only  brother  of  deceased,  died 
long  before  her  will  was  made,  leaving  the  impugn- 
ant, his  eldest  son,  and  three  other  sons,  and  ti 
daughters.  On  the  0th  December,  1829,  the 
ceased  made  her  will,  about  which  there  is  no  contr 
versy,  and  it  was  duly  attested.     The  parties  agree 
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that  this  will  was  drawn  by  promovent  from  instruc- 
tions given  him  by  tlic  deceased  herself*  in  the  pre- 
sence, and  with  the  privity,  of  all  the  interested  par- 
tit-s.  It  gave  £C">0  to  Mrs.  DowcII,  £l(J0O  to  the 
chiUlren  of  deceased's  brother  John,  in  certain  pro- 
portions, £1150  to  Eleanor  and  her  chiUircn,  £100 
to  deceased's  executors,  to  dispose  of  as  she  should 
privately  direct,  and  tlie  residue  of  her  property  un- 
conditionally to  the  promovent  and  impugnnnt  equally, 
and  they  arc  appointed  joint  executors.  There  are 
other  small  legacies,  and  her  assets  at  tliat  time  are 
taaid  to  have  been  about  £G000.  To  this  ^vill  two 
||q^n  appear  as  codicils,  one  dated  25th  September, 
1^90,  ollcdged  by  impugnant,  the  other  dated  5th 
February,  1834,  alledged  by  the  promovent.  The 
pflect  of  that  of  1830,  alledged  by  impugnaut,  is  to 
revoke  the  bequest  of  the  one-half  of  the  residue  to 
the  promovent,  and  reduce  it  to  one-third,  in  lieu  of 
May  demand  of  his  on  her  for  law  business  or  other- 
■rise,  and  also  to  revoke  hi&  appointment  as  executor, 
and  to  appoint  the  impugnant  her  sole  executor  and 
residuary  legatee  of  two-thirds ;  to  give  her  clothes 
to  her  sister  Eleanor,  and  £20  to  impngnnnt  for  pious 
(or  devout)  purposes;  and  it  recites,  according  to 
(he  fact,  that  her  will  remained  in  the  custody  of  Mr. 
k(Ubi ;  and  it  appears  that  this  codicil  was  drawn  and 
■ttcsted  by  Mr.  Ricliard  Annesly  Simpson,  Solicitor, 
of  Gloucester- street.  The  codicil  of  5th  February, 
1834,  purparts  to  be  the  onli/  codicil  to  her  will,  fur 
it  begins  by  saying :  "  I  do  make  this  my  only  co- 
pcil  to  my  will  of  IB29."  It  gives  £100  to  her  sister 
Eleanor;  £100  to  her  daughter  Maria;  and  to  her 
nephew  Redmond,  "  my  executor,  and  residuary 
legatee,"  £100  in  addition  to  every  other  sum  she 

E and  bequeathed  to  "them  i"  and  desires 
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the  tlirec  snim  of  JEIOO  to  he  pniil  out  of  Uie  firat 
proceeds  of  certain  jiidgmenu  specified  in  this  codicil, 
lately  assigned  to  her.  She  died  on  the  2Dd  of  Oe- 
toher,  1834,  upwards  of  seventy  years  of  age.  It 
appeared  in  the  course  of  the  cause,  u  allcdged  by 
promovent,  that,  intermediate  to  tlic  codicils  ^)e  liad 
executed  a  deed  dated  Qtb  March.  1833,  drawn  aoj 
prepared  by  Mr.  Simpson  ;  the  cfTect  of  it  was  to  cou- 
vcrl  into  a  gift  the  sum  of  £(530  odd,  which  the  im 
pugnant  had  in  his  hands  of  her  property,  he  paying 
her  the  interest  of  it  during  her  life. 

The  proraovent's  case  is,  that  the  codicil  of  1 
was  clandestinely  obtained  by  undue  iuriucnee 
iinpugnant,  aided  by  his  mother,  at  a  time  when  pro- 
movent  was  absent  from  town,  on  a  visit  of  some  wecU 
to  tlic  country,  and  that  a  strange  attorney  was  eoi- 
pluyed.  And  he  has  proved  (what  he  conlentb  to  Ik 
proof  of  that)  that  be  was  the  confidential  attumeyfi^J 
the  deceased^  -:id  was  employed  by  her  to  draw  h^^ 
will,  and  should  have  been  so  to  draw  the  codicil  vt 
1830,  if  it  had  been  fair,  but  that  it  was  kept  secret 
till  after  she  died,  and  that  to  keep  it  from  proaiovt 
it  was  not  lodged  with  Lulii,  her  conBdeiitial  Trim 
and  depository  of  her  will  of  1829;  that  he  hail 
given  her  no  cause  for  superseding  him  as  excetiior, 
or  reducing  her  bounty,  nor  was  there  reason  for 
Tour  to  impugnant ;  that,  supposing  her  intent}' 
to  have  been  with  the  codicil  of  1830,  the  gift  by 
the  deed  satisfied  them  in  bestowing  on  impugiw'H 
what  was  substantially  the  amount  of  the  third  of  the 
residue  she  gave  him  and  took,  from  promovcnt,  and 
it  was  therefore  natural  she  should,  having  satlsiieAH 
that  codicil,  go  back  to  the  will  of  18*29;  thaW 
though  he  was  the  writer  of  his  own  legacy  by  the 
codicil  of  1834,   there  was  nothing  to  be  inferred 
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«g«i»st  it  from  that,  as  be  was  employed  to  draw  the        1835. 
will,  «nd  that  if  he  had  Intended  a  fraud  lie  would  ^^"'■^'"^: 
liave  got  a  stranger  to  draw    It ;    that  besides  the     Carholl 
deed,  tvhich  was  a  satisfaction,  she  thouglit  the  iui-     c'a«8oll 
pugnaut's  mother  had  got  one-half  of  a  Mr.  Locke's 
esute  to  leave  to  impugnant,  as  Locke's  will,  bc- 
quratMng  bis  property  to  other  persons,  was  not  dJs* 
covered  till  after  the  deceased  died;   and  he  ulledges 
in  the  2l9t  article,  that  intending  to  revoke  the  co- 
dicil of  1630  by  another  in  promovent's  favour,  be- 
qrathing  specific  legacies,  she,  in  presence  of  a  wit- 
ucis,  desired  htm  to  prepare  it  in  place  and  stead  of 
^Mic  otiicr,  declaring  what  he  prepared  her  only  codi- 
H^  and  that  accordingly  by  the  describing  promoveut 
^■iTetidiury  legatee  and  executor,  and  by  the  word 
"'  only"  the  revocation  is  aSected  (if  not  expressly) 
by  nccr&sary  implication  ;   that  impugnant  is    prc- 
^  eluded  from  impeaching  her  capacity  at  the  date  of 
Wlic  deed  of  the  9th  March,  1833.  and  that  tliere  is 
^bridence  of  her  continued  capacity  on  5th  Februarvi 
^834. 

On  t)ie  other  hand,  the  impugnant  allcdgcs  that  the 
codicil  of  1830  was  good  and  fair  till  it  should  be 
revoked  by  deceased ;  that  the  codicil  of  1834  was 
ohiatned  by  undue  influence  when  her  mental  and 

Kdily  powers  were  materially  reduced  ;  that  it  was 
it  meant  as  a  substitute  for  that  of  1830  ;  and  in  the 
h  and  10th  articles  he  allcdgcs  that  deceased  told 
ji    him,  in  the  presence  of  promovcnt,  in  the  latter  end 
^kf  1833,  that  if  the  promovent  (her  attorney)  would 
recover  a  particular  sum  for  her,  she  would  give  £100 

teh  to  be  |>aid  out  of  it,  to  promovent,  his  mother 
I  si$t«r ;  that  she  yielded  to  promovent,  and  con- 
•entcd  to  ad<t  a  codicil  of  his  drawing  to  that  clfcct 
Mid  no  further,  and  that  he  drew  it  as  it  stands, 

2o 
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183A.       thougK  slie  only  gave,  and  meant  to  give  instnicti 
for  the  legacies  of  £100  each;  that  as  she  couM 


Trim,  Ttrm. 


Cab ROLL 
Cakboll. 


read  it  he  imposed  on  her  by  tlic  introduction  of  die 
mutters  said  to  be  revocatory,  and  that  so  Tar  from 
meaning  the  codicil  of  1834  to  revoke  that  of  183*1. 
she  had  wi>ihcd  it  and  the  deed  not  to  be  knovn  to 
the  proinovcnt ;  and  impugnant  relies  on  the  liw 
wliich  presumes  against  legacies  and  testamentary 
dispositions  appearing  in  favour  of  the  writer  of  Uicm,  ^ 
«8  here.  ^H 

Now,  aa  to  the  execution  of  the  codicil  of  ISli^l 
Mr.  Annesly  Simpson,  Solicitor,  of  Gloucester-slrecl, 
the  attesting  Hitness,  has  1>een  examined,  and  hit 
credit  has  been  appealed  to  by  both  sides.  He  proves 
that  it  is  all  in  his  handwriting ;  that  she,  the  deceased, 
sent  for  him  to  draw  it,  though  be  had  not  known 
her  before ;  that  he  drew  in  it  her  bedchamber,  from 
her  own  verbal  instructions!  when  she  told  him  Mr. 
Lubi  had  her  wit) ;  and  that  hct  Simpson,  kept  the 
codicil,  as  he  had  drawn  and  witnessed  it,  and  at  ber 
desire  ;  and  he  says  he  drew  it  from  her  instnictioffl 
and  dictntion.  She  appeared  to  him  of  sound  nitnil, 
&c.,  ami  to  give  the  instniotions  of  her  own  free  mil 
and  accord,  and  tvithout  the  control  or  in6uencc  of 
impugnant,  or  any  other  person.  That  after  impugfr 
nnt  brought  him  tliere  be  lefl  him  alone  with  de- 
ceased, and  after  drawing  the  codicil  Mr.  Simpson 
read  it  over  to  her  truly  &c.,  and  she  appeared  per. 
fectly  to  understand  and  approve  of  It;  and  that  be 
believes  the  reason  she  employed  him  was  to  keep  ii 
secret  from  promovent,  though  he  was  not  desired  w 
keep  it  secret.  lie  was  examined  and  cross-examiDcd 
by  each  ]mrty  at  length,  and  nothing  has  been  clicitcil 
to  affect  \m  credit,  though  he  admits  he  is  a  friend  of 
impugnant.     He  is  corroborated  as  to  this  codicil  hj 
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Mr*.  Anne  C«m>Il,  and  Mr.  Nolan,  ilic  woollen  1835. 
draper.  Aonc  Carroll  (wlio  is  mother  of  impiignant)  - 
deposes  tbat  the  deceased  told  witness  (and,  to  tlic  Cahroll 
bert  of  her  recollection,  in  iiupugnani's  prcjjcnce)  camolu 
that  she  wished  to  add  a  codicil  to  her  will,  to  he 
drawn  on  a  tiCiMirate  paper,  as  she  did  not  wish  the 
protnovent  or  hist  mother  should  lie  told  of  it;  and  at 
llic  same  time  she  assigned  this  reason  for  secrecy, 
**  tliat  if  it  were  known  to  thuni  she  had  made  a  co* 
**  dictl  she  would  he  teased  on  the  subject,  whereas 
•'  she  wished  to  have  peace  for  the  rest  of  her  days," 
or  to  that  effect.  No  doubt  some  deduction  should 
be  made  from  her  testimony,  on  account  of  lier  being 
mother  of  the  impugnant,  where  lier  opinion  is  given; 
but  tliere  is  uo  reason  to  disbelieve  her  assertion  of  a 
positive  fact  within  her  own  knowledge,  especially 
where  it  i»,  in  a  great  measure,  fortified  by  the  res 
f^lo't  aud  tlie  impressions  of  Mr.  Simpson,  and  it 
alio  receives  strength  from  (he  testimony  of  Xolnn. 
He  was  intimate  with  tlie  deceased  for  forty  yeors, 
«nd  after  proving  her  liandwriting  to  the  co<liciI  of 
1830,  he  says,  that  about  five  or  six  weeks  after  its 
dale  he  saw  her,  an<l  she  was  perfectly  sane :  that 
was  early  in  November,  1830.  He  called  to  pay 
her  money,  a«  interest,  and  after  some  conversation 
she  toid  him  *'shc  liad  made  acodtcil  to  her  will,  and 
•*  that  it  was  in  Mr.  Simpson'tt  hands,  and  that  she 
•*  wished  Nolan  to  take  amcmornndum  to  that  effect," 
which  he  did,  and  he  was  much  in  deceased's  conH- 
dcncc.  If  this  be  true  (and  there  is  no  kind  of  tm> 
pcachment  on  Nolan),  it  sets  up  th;U  codicil  ns  her 
own  voluntary  act,  and  that  slie  wi&hed  to  secure  it 
against  doubt,  probably  because  it  was  a  transaction 
in  which  neither  promovent  nor  Lubi  were  ot  all  com- 
municated with,  and  being  secret,  alic  might  have 
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thought  it  right  to  hare  the  testimony  of  a  cflcifidM* 
tUI  friend  to  attest  its  genuineness.  It  is  troe  Hal 
there  is  not  proved  any  cause  for  the  departure  n 
soon  from  the  will  of  1B29;  but  the  cbn^  of  » 
tention  is  clear,  from  whatever  cause  it  amr.  Be- 
sides, testators,  especially  old  women,  who  ma;  fac 
swayed  by  temporary'  attentions  or  n^lects,  are  oAm 
capricious,  and  they  have  a  right  to  be  so.  I*raB» 
Tent's  mother  might  have  tried  her  on  the  subject  of 
her  will,  or  promovent  may  have  brought  ber  rn  i 
bill  of  costs  greater  tliau  slie  expect^^d,  which  ni^bd 
liave  caused  the  expressions  in  tlie  codicil  sboul  hi» 
costs ;  or  he  being  an  attorney  in  practice,  and  the 
impugnant  a  young  (perhaps  then  briefless)  barm- 
ter,  she  might  have  thought  he  wanted  more,  bouksi 
he  was  the  eldest  son  of  her  only  brother,  deeetaed; 
at  the  same  time  she  might  not  have  wished  her  other 
nephew  to  know  of  this  preference,  and  so  mcd  «■ 
crccy,  and  that  desire  of  secrecy  may  rceoDcile  d 
parts  of  the  transaction^  and  why  she  gare  the  etidiel 
to  Simpson  instead  of  to  Lubi,  and  why  she  took 
advantage  of  promovcnt's  continued  absence  to  wtki 
the  codicil,  which  I  think  was  good,  lite  change  of 
intention  is  great,  as  it  not  only  took  away  fhm  pro- 
movent part  of  the  residue,  but  the  personal  trust  of 
executor,  which  was  not  a  necessary  or  natural  conr- 
quence  of  a  diminution  (not  a  destruction)  of  faulr- 
gacy:  this  denotes  a  diminution  of  favour  to  prooM- 
vcnt,  as  the  deed  of  9th  March,  1833,  if  genuine,  9 
evidence  of  a  further  increase  of  her  f«Toitr  M  t^ 
impugnant. 

Mr.  Simpson,  who  witnessed  the  deed,  grrei  tha 
account  of  it  in  answer  to  promovcnt's  13th  and  MiA 
additional  articles  ;  that  impugnant  told  him  be  bal 
in  his  hands  a  sum  of  the  deceased's,  and  »he  Iwl 
ottered  to  let  him  retain  it,  paying  her  interest  (at 
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would  secui'i 

by  codicil  or  by  deed  ;  tliat  the  deed  was  accordingly 
made  recitlug  this,  and  that  lu  consideration  of  the 
gift  and  grant  made  by  the  deceased  of  X620  125.  3d. 
impugnant  covenanted  to  pay  her  £27  l'2s.  lOd. 
half-yearly,  and  he  says  the  deed  was  prepared  in  bis 
office,  and  was  perused  by  him.  There  is  no  serious 
diarge  of  fraud  lu  tins  deed,  or  against  Mr.  Simpson 
about  its  preparation,  but  the  case  made  of  it  is  tliat 
the  gift  by  it  was  meant  in  lieu  and  satisfaction  of  the 
codicil  of  1830,  as  that  codicil  fulBlledhcr(dcceascd'B) 
intention  to  secure  proniovent  tlic  amount,  which  was 
about  one-third  of  her  residue,  by  codicil  or  deed.  But 
it  should  be  observed  that  the  promise  about  the  £620 
was  long  after  the  codicil  of  1830,  and  referred  to  a 
future  act,  and  the  promise  referred  to  what  she  would 
do.  not  what  she  hul,  long  before,  actually  done.  Jt 
is,  however,  a  fair  argument  that  her  having  given  so 
much  by  the  deed  might  have  induced  her  to  restore 
the  parties  to  the  state  the  will  had  placed  them  in, 
and  to  revoke  tha  codicil  of  1830.  Against  that  ar- 
gument is  to  be  set  the  fact  of  her  employing  Siuipsion. 
as  she  did,  to  draw  the  deed,  aud  the  inference  to  be 
made  from  that  fact  is  that  the  deed  was  intended  to 
be  a  secret  act  of  additional  bounty  tu  the  impugnant, 
and  not  a  satisfaction  of  former  bounty. 

The  codicil  of  1830  being  valid,  we  next  come  to 
consider  the  circumtitances  attending  the  execution 
and  making  of  tlic  codicil  of  1834,  of  the  e.vecution 
whereof  in  the  presence  of  Davis  tliere  is  no  doubt. 
Two  questions  arise,  1st,  is  it  operative  as  a  codicil  to 
the  will  of  1829?  and  if  so,  2nd,  is  it  operative  In- 
stead of,  and  as  revoking,  the  codicil  of  181)0.  I  do 
not  consider  the  codicil  of  1830  as  impeached  for 
inenUil  incapacity,  and  though  the  deceased  hdioured 
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sniier  luatr^s  imn  t?:^  wfaicli  hid  afiected  faer 
trzenacaa.  x  iaa  aot  ^pev  ber  nind  ms  unsound. 
Ic  Bin^EN.  luweve:^  fnat  the  eridcnce  of  the  Rev. 
"iir  ^Larur-.j  sui  dcasi.  daft  her  bo^y  sfcrengtli 
i&i  .t^uiuiIt  iiamustcd.  especaUy  in  the  list  yeir 
ir  :er  ire.  mii  =uic  ««  vs  whoDy  bed-rklden,  and 
-r:ur  itz-  fy>±sirs  w  B^eriiUT  aflected  within  the 
^.-7  -  :ir.  mti  loii  ctioiti  not  read.  All  agree  tiut 
=  ie  7urk7%s  imd  sJcoiallT  aflected  her  speech  and 
u-\ri.jctm.  >fr.  Mnea»U  «s  m  the  halnt  c€  TinU 
r.iC  KT  B  i  :ierrnB^  fnm  Angnst,  1832,towidun 
-• ;  -r  nrw  ia.yi  k  Her  death,  and  be  says  that  all 
':e  -.me  •he  «»  u.:Scu:C  to  be  understood  by  him, 
m<i  i.:iic  :';r  ::ie  uaC  vear  she  was  eotirely  nnintelligi- 
3<if  :»  i.:n  ?y  «*ird^  thooch  he  cannot  s^  whether 
«a*f  vu  4r  :-;  -xherv  «bo  were  constantly  about  and 
jL'c*iscjmt!<i  M  ler.  md  he  thinks  that  she  wassoemi 
Zi}  'Ji^m  r:r  zie  last  three  or  four  months.  Mn. 
L.:r;;«r:n.  :ae  or  rromorent's  witnesses,  wbo^  as  site 
Ki-w  '.er  rut  rcoe  in  the  bst  six  nMmths  of  her  lif^ 
=:  .:<  r^rVr  zc  in:i«dtfnt  pericNls,  says  that  sbewssst 
r  ::«  -=-=-elI-^^Ske  to  her»  though  the  servant  giri 
-  -fiz:-^  F.-ec::::d:'  seemed  to  understand  her;  snd 
>[r«.  C-irr-;'!.  t;:e  tmpugnant's  mother,  says  that  the 
d:T*:nit:r  n  -.iie  '-Jit  year  made  her  often  stupid  and 
rtivv.  r-.i  o::en  5he  would  not  speak. 

T>-.is  t' . .-v.-.inistanced  in  February,  1834,  being  ba 
i'.tt:  n>.x>.  Ttiide  it  difficult  for  her  to  communicate 
i.cr  iueuf.  except  to  persons  accustomed  to  her,  and 
unab'o  to  bo  conimunicated  with  but  by  words,  aa  she 
louiJ  not  read,  caution  and  circumspection  should  be 
u?oil  in  weighing  the  evidence  relating  to  the  con- 
tent-' of  this  codicil.  It  is  not  to  be  denied  that  sbet 
in  I-'ebniary,  IS34,  had  it  in  contemplation  to  make 
a  coditil  to  her  will,  and  that  it  was  to  be  prepared 
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the  promovent,  then  lier  attorney,  and  so  allcdgei 
the  Jith  of  inipu^iani'saiklitioual  articles  beforc-men* 
tionctl.     Margaret  l-'Iu'iniiig  sliews  that  in  February, 
1834,  deceased  intended  to  make  some  testamentary 
paper.     To  the  21st  article  she  says,  ^  she  beard  Iter, 
••  in  February,  I8;i4,  ^ve  proraovent  instructions  for 
•*  80Q1C  paper  he  was  to  prepare  for  her,  though  she 
**  cannot  say   what."      Site  also  says  stic  heard  de- 
ceased say  to  the  promovent's  mother  "  that  if  shc» 
■*  (the  mother),  did  not  get  promovent  to  do  it,  she 
**  would  be  sorry  for  it;"  and  she  further  says,  that  a 
few  days  before  the  5th  of  February  she  heard  '*  de- 
'*  ceased  converse  with  him,  promovent,  about  some 
'**  piper  she  requested  of  him  to  prepare,  and  about 
***which  she  gave  him  instructions,  and  heard  liim  say 
*'  he  would  prepare  it  according  to  her  instructions." 
Dmvis  then  proves  the  formal  execution  of  this  codicil 
before  he  attested,  namely,  by  her  signing  and  ac- 
knowledging it  to  be  a  codicil  to  her  will,  and  so  be 
tepesti  in  his  answer  to  the  25th  additional  article. 
Margaret  Fleming  says  she  also  saw  her  execute  the 
eodieil ;  the  motlier  of  promovent  was  also  present, 
but  she  has  not  been  examined,  as,   I  presume,  she 
«     did  not  choose  to  release  her  £100  legacy.     The  ac- 
Bconnt  Davis,  a  very  young  gentleman,  gives  of  his 
mAve  in  the  transaction,  is  this :  that  on  that  day  he 
bad  called  on  the  promovent  on  other  business,  and 
that  promovent  brought  him  to  the  deceased's  lodg- 
ings, and  witness  followed  him  up  to  her  bed-room  ; 
that  promovent  then  produced  the  codicil  ready  drawn, 
and  that  she  (deceased)  requested  promovent  to  read  it 
to  her,  as  her  sight  was  had,  and  had  been  for  some  time 
weak  ;  that  promovent  proceeded  to  do  so  truly,  :iud 
desired  witness  to  look  it  over  with  him  "to see  he  wa*. 
reading  it  rightly,"  which  witness  did  ;  he  says  it  wa^ 
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-^=-  s&  iLz  -  aii  t  r^ric"*^  IT  a  tsac  tSctX^  snd  then 
cegrsL  r  t^^-n^  ti  nnnc  >z*<E'  a  faackcamiiKKi  boXi 
ZLiZ.  E^  is.g:r  vc  ii£  "a*""^'  «■  it  in  order  toeu- 
z=t  -  vniTX  3Uf  niL  Buc  acm  aekaoirledged  it  to 
s-  .  and  n  us-  ^H.  ^ac  me  «»  fitHy  ocnspeteot 
T    _■  xn-  s=  isnnniir  ^^■ti^i  of  mind,  &c,  and 
-^.-  jnc!*  iK  nu.  id^^  s  oe  Emport  of  the  act  ibe 
1-ji  li-m^      Jiiirzvs  Fjamar  snv  the  promorent 
-^ki  r  -D  a— MP!!  VTQ  Skn  ic  ob  bock,  wbocooU 
•e-r   r.  sni  ai  iwnaag  nni  m  %d  Ae  bocJtgamiwn 
--^  ic.      Sie  uia  aic  fn^  ae  words  deceaud  thai 
iM*!  TP-Esev  s  Ikrai  ier"*  nr  ^  that  will  do^"  or 
-;•  -2SC  sfe^;:.      Sie  uaa  a  port  ^ices  with  Ditn^ 
▼-ii  s'-Y  ^ac  A  ae  mcrse  of  coDTenttioD  wbicli 
-^  'Ilk  iiatr?  m  -ne  Msaun.  becwgeo  Dirts  and  the  de- 
r^as^i^  ■ae  B^ik*a  iixn  ww  he  going  to  the  eountrj) 
mil  m  ii!»  sT^xif  le  «>&.  to  Rdscommon,  she  bid  pro> 
nii  '-^sc  r-'^-f  itni  I.  ^maii.  with  a  request  to  divide  it 
teTTw^-n  rv-j  mcr  reiasiTes  of  ber's  in  the  Conn^ 
^Ll~ :.     J'^ii.n^r  a.Tf  v-je  expliined  her  wishesabotit 
"  —.-7  t:  rni-^     I>iT>s  lurtber  says  to  the  26th  ir* 
-  .".re.  -9z,i»\  xaiji  lie  di£cultT,  "that  just  beftw 
;i:*.";:.  x.  jc  "rturj;  eked  in  the  regular  way  was  the 
Ziirifr   '<fr  ii:!:   :7  coc  ^he,  in  a  distinct  manner,  Or, 
i^itfi  •.•■^ii'ziT  -onlv"  codicil;  and  in  that,  he  sa^ 
he  :-<=.=•::  rcsij:b!y  be  misuken,  and  that  she  used  the 
«:r'ii  .*u  :e  Toidntarily.  and  not  at  the  suggestifNi 
L  f  my  cce :  ind  he  >ay>  she  had  asked   him  to  wit* 
no-is  :he  codic:! :   but  on  these  latter  points  he  stands 
alone,  as  Margaret  Fleming  did  not  hear  such  words 
though  she  says  they  might  have  passed  without  her 
duin^>o,  notwithstanding  that  she  heard  what  passed 
on  the  reading,  and  brought  the  box  and  placed  it  for 
executing   the  codicil   thtrcon.      The  great  conse- 
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from  the  state  of  the  law  in  relation  to  thw  subject. 

It  appears  here  that  tlic  proniuvent  was  the  writer 
of  the  codicil  in  his  own  favour,  and  the  conductor  of 
iu  execution,  with  a  young  person  said  to  have  just 
been  apprentice<l  to  him,  and  that  it  was  brought  by 
him  to  the  deceased  for  execution  ready  drawu.     By 
the  civil  law  the  instrument  was^  so  far  as  it  benefited 
the  vrriter,  an  absolute  nullity,  but  the  law  of  Eng- 
land docs  not  push  the  principle  so  far,  but  only  to 
the  extent  recognized  in  Pafke  7.  Oilat(a),  Barton 
T.  Robin»{h)^   Ingram  v.  Wt/att{c)^   BUUnghurst  v. 
Vicarti^d).     Two  principles  are  laid  down  therein:  Prhuij.iM ..f 
Firtt,   that  if  capacity   be  doubtful  there  must,  in  .^r.ic.ub<r"i"" 
be  proof  by   Instructions  or  reading  over,  ^"i'frp'i*'^''„t 
otlierwise  beyond  the  mere  factum  that  the  de-  '«■'""'''.'»''« 
?d  knew  and   assented  to  tlie  contents  of  tlie 
rill.     Secondly,  that  where  the  act  is  done  by  the 
agency   of  the  party  benefited,  there  must  be  very 
[dear  proof  of  volition  and  ca[>acity,  and  of  knowledge 
iti  contents ;  a  /ortiun,  where  the  agent  stands  in 
confidential  relation  to  the  deceased,  as  attorney  or 
^uardiun.  The  presumption  of  law  which  existsagainst 
Itich  writer,  as  first  described,  is  generally  much  in- 
by  the  confidence  of  the  relation.    ITie  proof, 
[to  gel  rid  of  the  presumption  which  places  tlie  onus 
this  special  proof  on  the  interested  person,  must 
•decisive,  the  balance  must  not  be  left  in  equUibrio  ; 
the  presumption  may  be  increased  by  debility  in 
le  testator,  clandestinity  in  the  transaction,  or  the 
ike,  and  though  the  Court  will  not  infer  fraud,  it 
"will  require  strong  proof  of  intention.     As  between 

(«)  3  Phil.  323.  (A)  3  Phil,  in  n.  4i&. 

<r)  J  Hagv.  384;  3  Hagg.  408. 
n         (<0  I  Phin.   IM :  fM  dM  BV17  0.  BtUlifi,  t  Curt.  638 ;   VtarUtt^ 
Mill  I  Pwher  r.  LgvvUod.  2  Curt.  22J. 
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Ijwiiwriiil  !■  iiiiitr  lliBl  iif  liTITTi,  ■iiinml  i ui 

Use  codicil  to  do  tint,  v  well  »  tDp« 

of  £100  cKh,  whidi  lot  ifec  a- 

afac  iDtculed  to  gire.     Tbefrtt^K* 

W  atfaeoL  dMC  the  JfwcH  eaoployed  hm,  «! 

C«  get  him  Co  do  il,  Mjing,  thu  H 

wottid  be  sorry,  are  do  proo6of(bt 

I ;  Afjr  on)  J  pforc  be  was  to  be  the  dnnr 

ufaick  »«aid  be  for  the  interest  tt  ii» 

not  w  much  as  a  ifrett  htaA 

■ydi  he  DaturtUy  would  ztot  R^>n 

to  aadatake,  though  he  sa^rs  fa* 

The  aext  cirruni»unce  he  relies  oa  ii 

the  eodkst  to  her,  which  is  siran 

at  her  request;  aod  certainlj  tkit  ii 

ncBBstaDCC^  but  to  give  it  we^  it 

th^  what  was  read  dffnwnrtrsttJ  b^ 

I  ^at  the  paper  should  revoke  former  eodidk 

it  hto  Mt  done  so.  for  the  words  "■! 

nr  legatee,**  are  words  dcNri^ 

It,  her  nephew,  and  not  wordk  is 

of  dtsposition,  giA,  cr  if- 
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t,  ihey  \cs\'c  the  meaning  equivocal,  a 

light  well  escape  the   particular  observation  of  a  1 

;bilitalcd,  lan<^uid  person,  such  as  she  nas,  unsuspi- 

of  her  agent,  and  finding  in  the  paper  the  Ic- 

nes  she  designed  to  grant,  and,  therefore,  not  ne- 

rily    watchful;    besides,  the   description  nilglit 

ire  attracted  less  ohscrvation,  as    he    in    part  au- 

rcred  it,  as  being  a  joint,  though  not  equal  residuary 

itee;  these  words  are  so  equivocal,  that  were  it 

for  the  word  "only"  at  the  beginning,  it  could 

be  argued  that  it  revokes  the  former,  though  it 

i^bt  operate  so  far  as  to  make  proniovent  a  co-exc- 

itor  with  the  iinpugnatit.     The  case  referred   to, 

lere  a  second  codicil  was  held  to  be  a  substitution 

the  finf,  was  where  the  second  was  pretty  much 

snnic  in  substance,  from  which  an  inference  of 

itention  to  substitute  was  drawn ;     here,  without 

only,"  both  might  clearly  stand  and  be  construed 

;tbcr ;  with  that  word  arises  the  difficulty ;  but, 

it  might  be  deemed  to  make  no  difference; 

was  not  the  fact  that  it  was  her  only  codicil,  for 

6rst  was  in  existence,  to  revoke  which  it  is  al- 

it  was   made.     If  the  drawer's  instructions 

not  to  revoke,  the  introduction  of  that  and  other 

inivocal  words  was  unwarranted,  and  misleading, 

entrap  the  testatrix   into  doing  wliat  she  did  not 

iCenil,  and  the  drawer  could  only  clear  himself  of 

lad  by  the  notion  that  he  was  ignorant  of  the  cx- 

of  the  former  codicil,  and  considered  that  he 

only  de«crihiug  himself  as  testatrix  herself  had 

bribed  him  in  her  last  and  only  testamentary  paper. 

she  hatl  given  him  instructions  to  draw  a  codicil 

>lutcly  to  revoke  the  former  one,  is  it  not  strange 

he,  a  solicitor,  should  go  about  it  in  so  loose  and 

iiiivocal  a  manner,  such  as  an  attorney  just  sworn 


183.1. 
TriH.  Tn-m. 


Carhou. 
CAKftOLL. 


iostTiKtiaiB  to  make  t» 
hni  to  the  office  of  nw 
legatee,  for  the  piuiMw* 
bisi  to  prepare  tht 
[^  codicil  Pledged 
declaring  that  sa 
tm  Wr  aU  «rUU  beqwii^^ 
tmek  «•  ibk  putT,  hb  no:: 

were  to  revoke,  a  m 
Ift  do  it  UDequirocall}'.  Ifdi 
it  ms  kb  dutfi  Mn 
out  the  poitible  c&rttf 
kcr  did  U»  mean  by  Aa 
C«}  ;  wk  €act,  the  words  tre  ao  qiK 
to  one  ignorant  of  U«,  v^ 
>  oTno  decided  consniufta^ 
tfe  aSth  article,  it  it  dmUd 
k  MB  raad  aadibty,  &c.  As  to  t^  Mid 
wiA  to  to  OKd  by  the  testatrix,  Daris  nil 
to  »wtifceii  as  to  her  win:  ^ 
liir  that  she  said  it  in  a  uimuu 
to  to  a  coofideocc  DOt,  uAi 
cotoassanod,  coiuideringlhtt^ 
enai  to  her  parish  priest.  aDd  Mat- 
Mn.  Loogstoo ;  and  even  her  maid  a^ 
«igto  not  midcrstaiid  her  (thoogli  ^ 
dUV  At  fat  Davis  stated  the  executioa  to  Ion 
tocm  to  W  acknowtedging  it  to  be  a  codicil  He 
tod  not  seen  her  for  three  jears,  and  yet  he  t*yu  ml 
k  saBedgedi  she  bad  great  con6de»cc  In  hiimjatf 
«at  af  his  tine.  To  shew  how  little  the  accoasi  d 
arhtt  ^bte  dfcgascd  said  is  to  be  accuraicfy  relied  i^ 

(a)  Sm  SrgnM  ■.  Kirau.  I  BmL  1ST- 
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ti  only  necessary  to  refer  to  the  evidence  of  Flcm- 

anil  Davis  to  the  25th  article,  where  both  depose 

:  conversations  between  Davis  and  deceased,  incon- 

it  with  her  tlieu  state  of  articulation. 

'If  the  rule  fpii  se  scripsU  keredem  h  ever  to  ap- 

p,  it  should  more  rigidly  be  applied  in  those  cases 

the  phraseology  is  such  as  without  any  direct 

may  iuduce  a  Court  of  Construction  to  award 

snclit  to  the  writer,  which  the  deceased  may,  or 

not,  hare  really  intended. 


1335. 
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[The  Court,  by  its  interlocutory  decree,  pronounced 

the  force  and  validity  of  the  will  and  of  t)ie  codi- 

bearing  date  the  *25th  September,  1830  ;  and  of  tlie 

ril  bearing  date  the  5th  February,  1834,  except 

jilDuch  and  such  parts  thereof  as  purport  to  describe 

appoint  the  same  as  the  only  codicil  to  the  will, 

to  describe  or  appoint  the  promovcnt  (who  was 

writer  of  it)  as  the  deceased's  executor  and   resi- 

legatce,  but  decreed  against  the  force  and  va- 

ity  of  those  parts  "i^^l  decreed  probate  to  the  im- 

lant.      From   this  decree  an  ap]>eal  was  intcr- 

I,  but  the  cause  was  remitted  by  consent.] 
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ASt  ACT  ON  PROTEST. 

Tliis  toit  was  mstittiteti  by  Henrie  ^lelangiie 
rove,  the  administrator  of  Henrietta  SsroTC* 
deceased,  who  was,  whilst  liinng,  the  sister  nd 
of  tlie  next  of  kin,  and  who  surrived  Sosan 
widow,  the  deceased,  against  Barry  0pew,  Job.  ; 
was  for  the  purpose  of  baring  the  probate  of  her 
revoked.  This  will  had  been  ihe  subject  of  si* 
between  Barry  Drew,  Jun.,  the  sole  cxecotar  tmui 
m  it,  and  Charlotte  Brequet,  the  deceased's  thei«^ 
aster,  who  had  intenrened  in  a  suit  instituted  br  (hi 
executor  to  remoTc  the  caveat  of  t*vo  other  pini& 
The  will  being  proved  in  special  form,  wm  ^tOtd 
for  by  sentence,  dated  2Sth  Norembcr,  1837.  «hM- 
upon  the  probate  now  called  in  issued  to  the  ««•• 
tor.  On  the  return  of  tlie  citation  in  the  prOBi 
suit  the  executor  appeared  under  protest,  tfd  «!► 
bited  a  petition  verified  by  afiGJavit,  in  whtcb  lie  ftf 
out  tlie  former  suit  and  the  sentence  for  the  wilL  ft 
then  stated  that  the  deceased  was  of  foreign  eitofr 
tioD,  that  she  came  over  to  England  upwards  if  tt^ 
two  vcars  ago,  as  governess  to  the  family  of  Uk  EiH 
of  Grandison,  and  was  married  in  Londoo  ifl  Ac 
year  178G  to  John  Mcliu ;  that  they  had  ia««« 
sou  and  one  daughter,  both  of  whom  died  in  the  I*- 
time  of  their  parents;  that  the  deceased  was  a 
of  Switzerland,  where  her  family  resided  ;  thatall 
tercoiirsc  between  them  had  ceased  for  many 
that  a  constant  intercourse  had  existed  between  Ck* 
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s  Brcquet  anil  Henrietta  Saroyc,  to  the  death  of       1838. 
ihe  hater,  and  that  if  Henrietta  Savoyc  survived  the  ^"■'*'- J'^'^- 
ileceascf],  she  must  have  been  aware  of  her  death,  and     Savotk 
of  the  suit  subsisting  here.  That  the  piomovent  could      drbw. 
not  have  any  ixTsonal  interest  in  the  suit,  as  the  pcr- 
MHial  property  of  the  deceased  did  not  amount  to  £20, 
and  the  freehold  reverted  to  the  nephews  of  the  de- 
eetscd,    Lepcnse  and  Brcquet,  in  the  event  of  Iicr 
dying  intestate.     To  this  statement  the  promovent 
replied  by  affidavit,  that  the  deceased  died  on  the 
i3rd  February,   1837,  a  widow,   leaving  Charlotte 
Brcquet  and  Henrietta  Savoye,  her  sisters,  and  only 
next  of  kin,  her  surviving;  that  Henrietta  Savoye 
died  on  the  Ut  August,  1837,  intestate,  and  thnt  he. 
the  prouiovent,  for  the  first  time,  was  informed  of  the 
death  of  Susan  Melin,  tlie  deceiised.  on  the  3rd  No- 

Cmber,  IH37,  and  then  (irst  lieard  of  the  will  and  of 
c  suit  concerning  it;  that  he  immediately  there- 
upon obtained  letters  of  ndministration  to  his  mother, 
Hrnrirtta  Savoye,  in  onler  to  have  the  validity  of  the 
will  investigated  ;  thnt  his  mother  never  had,  iit  any 
time  during  her  life,  any  knowledge  whatever  of  the 
nit,  and  never  even  heard  of  the  death  of  Iht  sister; 
lat  Charlotte  Brcquet,  the  impugnaut  in  the  former 
lit,  lived  at  a  distance  of  several  liundred  miles  from 
^itn  and  his  mother  ;  that  they  had  had  nocorrespon- 
ienee  with  Iicr,  or  any  other  of  their  relations  in 
franco,  for  several  years ;  that  he  was  not  in  collu- 
Mon  with  any  otlier  of  the  family;  that  deceased 
had  carried  on  the  business  of  pawnbroker  for  many 
ycurs,  and  had  amassed  personal  property,  hut  to  what 
■mount  he  was  not  aware.  The  proctor  of  the  pro- 
niovent  also  made  affidavits  in  support  of  thix  case. 
On  these  statements  tlic  question  of  the  promovent'* 
right  to  sue  came  before  the  Court. 


!»£.- 


*  <r  nr  vnaBUwac — 2^.  SUc^. 

.  axis. — Zr  ,7uiA  Hmmbmt. 

Tic-  :  iLCiOL  tr  m  lilt  promnrEst,  as  ■dnimistnbM' 

c  wr  a  i:t:  sisen  u:  Suhd  Jllcfin,  vidow,  deemed, 

t.  -^^-jk:  xitf  nniDEC:   o:'  Mn.  Main's  will  gnoted 

:■  ~  n-^9s    Its'  ssscuxor.  ana  id  lure  adniinistzatio&  as 

c  jx  onssiE  ij^amr c  ii>  tJiF  jvoiDOTeflit  as  adminis- 

rui'T  o-  ^»=i  nffln  IT  kxL.  wbc  was  also  his  mother. 

T;t:   ue^sMeL.  ^7^  Ififdm,  died  in  February,  1837, 

41  u.  one-  iisr  urori^  I>¥w.  bcr  cxecotor,  produoed 

it-r  v^II.  iun±^L  i:.~cL  A^irL  1S3D.     A  careat  waseo* 

UT^i.   apuos:  uk  irnaf  ffi  t^if^  viH,  by  her  two  ne- 

iiievr^  Z^nKnm  hul  Istp-om^l  c£  Paris.     That  ciTett 

Kft-  vmif  L  nr  1,  rcfliinc  of  Drew,  and  the  caTeaton 

umifirri.  17   TiW.  ins  before  alled^ing  be  disip- 

iirsr-e£    in*  inrn^   aiic  'OkEim  i^^ieuied  for  Chariotte 

^t~;-;  iif:   ir  T'lrSh.  at  uif  dexteafed's  <m1r  sister  and 

lb  :  ~  .1:  a.u.  lb  iiiiir^rajfa:!.  aDd  allegatioiis  were  then 

f:.:..i\-zi-L  iiiic  :a  iirr  pcrL  suK<d  her  to  be  the  oolf 

ssrir  uiii.  ji.  7  iifu  re  kis-     Tlie  suit  went  on,  nd 

r.'.i:    i:-K  si-ns-Trrniuj:  wjisesse*  were  examined  «nd 

."-.ai-iixn  :iifi  >t  Ciiarjiiitf  Brequet,  or  the caTcstiHi 

T  :>ir  ia.iiif.  iZff  wf  will  iuring  been  so  prOTed^ 

Tr.-rT-  i««T:iriM  w»  jT-^TD  tW  it  bv  this  Court  cm  the 

-S:^  :•:'  N;t  ;=:">£ r.  IS37.  and  od  the  5th  of  Decem- 

:is,'.  1%?",  Trr'riAif.  pur^uint  \o  that   sentencet  *" 

sf-ili'i  tz  -.  ir'i:::^:  :o  Drew,  the  executor.     Saroj^ 

:ic  pr;~:T{-:  is  iiit  j.uit,  hiving,  on  the  1^  Jtt* 

uir^.  Irs>?.  obuined  letters  of  administration  to  fail 

n:c::.tr.  ilicdged  10  be  another  sister  of  deceasedii 

i^«t;eJ    his    citaiion   in  the  month  of  March,  1838, 

claiming  a  right  to  hare  that  probate  set  aside  withoat 
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il  all  eliargin^  Drew,  the  executor,  with   fraud  or 
lltision  with  the  caveator,  or  with  Charlotte   Bre- 
|uet,  in  respect  of  his  obtaining  that  sentence,  or  tl»e 
ibate  ;  butstaniling  on  what  proinovent's  advocates 
ive  argued  to  be  ati  indefeasible  right  to  hiive  the 
RUiUer  retried,  vesting  in  such  one  or  more  of  the 

teJtt  of  kin  of  a  deceased  person,  as  had  not  been 
cd,  or  appcare<l  as  principals  or  intervenients,  oras 
caveators  in  the  former  cause,  which  had  been  carried 
to  execution  against  one  only  of  the  next  of  kin, 
Charlotte    Brequet.      This  citation   of  the  promo- 
it  has  been  opposed  by  the  executor,  by  an  act  on 
Jtest  (supported  on  affidavits),  in  tlie  nature  of  the 
rcepfio  ret  Judirntaf.      IJut  Iwfore  I  proceed  to  the 
•tails  of  the  act,  I  mean  to  draw  attention  generally 
the  law  of  the  case- 
Next  of  kin  have,  generally  speaking,  an  absolute 
[ht  to  call  on  tlie  executor  to  prove  his  will  mr  *^»"  f<*'pf^'^ 

'  '  '  ofa  Kill  |i#r 

'^iBSteSy  when  it  has  not  been  before  proved,  or  provwl  '«'«• 
^nnly  in  common  form  ;  if  he  be  so  called  on  by  some 
only  of  the  next  of  kin,  he  may,  if  he  pleases,  cite  in 
Athe  rest,  if  he  knows  of  them,  to  propound  their  inte- 
Kesl ;  and  if  the  executor  be  not  so  called,  he  may, 
^pf  his  own  accord,  proceed  to  prove  it  per  (^stfs, 
^wer  having  cited  the  next  of  kin  tu  see  proceedings- 
There  are  two  mmles,  by  cither  of  whicli  the  next  of 
kiu  may  compel  special  proof,  namely,  by  citing  the 
executor,  or  hy  caveat.      In  any  of  such  proceedings     wh*i  pftnu. 

Knot  only  are  those  who  apiM-ar  parties  to  be  bound  ^^  J^„7^J; 
by  the  decree,  but  also  those  not  appearing  who  are  for«wiii. 
cited  (even  after  issue  joined  with  other  next  of  kin) 
to  pTopoun<l  their  interest,  or  who  may  have  entered 
caveats ;  and  for  this  reason,  that  such  might,  had 
they  pleased,  have  intenencd,  and  been  active  in  the 
•nit  in  any  stage  of  the  proceedings,  without  the  per- 
■  2  II 


[NZD   z«  m 


iw  ;iHEi£3i«K  ^  die  mil, 

=ie  ilL  :3e  a^a  4t  kin.  or  br- 

cn  «Tii>  ipyemii  liidiiat 

en  .  isr  wt  citutat  but  they 

ae  MJULaajL,  to  impede 

toe  ssesoced  b»ib- 

Vfeak  froB  tfaexB- 

ir'ne  defaced  pvtr. 

v  £11.  iiic  1  exreatiir.  nor  dte^ 

»  ^il  "W'seaxxw  he  iIm  mi.  bind 

xacu^:   M   2ar  aciuxii^uii  ly  niacser  *■  jhbi^ 

=£  ^  :^  T.j'n;  ii  i  lex:  ir  kin.  aoc  cited;  nori  a* 

^    -i-=c:<r.  s.r  ADOETiiic  n  ^e  ntc  whorin  die  will  n 

^    t<i_  .Mir-:_  £ii  arre-i.  m.  jtRTMnai  tke  execatortad 

-:  rr    :  Zx-  irr^  ir  fin.  3i  >ail  js  ^e  execDto^ts^ 

»     r--  IX?  i<  inr^ :ne  v-il;.  x *ies boc seem tmreiKift- 

_  •;   :  -J.  .r-^fiMU  ia'-»-iUi:3  Ar^rric^niiu/acir.wbeR 

:  r    \v    .r^T  ZML  '  II  incir-7  '^et-tHne  promoTent  and 

-.   -  --     :!."   .-   Tit;  3exi  ;c  iia  in  hi*  suitto$ee 

:  :    <  ..   i".    -1.   a-  :.s  pamal  ^eiection  of  oppooenti 

v-  _:■  ■    -_?«:  1  -ii^ik;'«iO  jr  nn:ni  or  collusion.     But  I 

i-_--  -<r:  v.d  yr-it-!yt"<?  oo  whkrh  the  privi- 

r^       ■  ...»    i--^    :een  x~i*i£«i-  wh^  the  esecotor 

K  J      -  -i   ..r-v  iri   a  :ii<  roraier  cause  to  ^te,  by 

.:.    .r  .■•»--?nc.    ii  some  or  the  next  of  kin, 

..-. :  «  ..  --   -uni  :r   .-ji.  ;»;oc  a  not  alledged  agiinst 

- -n  -        ;-  1-  -  -^a^O'-'^:  i  ixc-iuse.  if  the  question  were 

.  -  n  s:\--  "'t  •iiri.T  ir^ueii,  that  they  ire  to 

?t!  let:  :i-i*-  :.  2J-e  Jt:in«;  forward  on  behalf  of  all  the 

-^<.  T  t'.sc  2ii2:«  ia»i  residences  they  may  be  con* 

-iiit:-:  H'.c:;  .'<i\^  to  inow  than  the  executor;  ind 

-■;r  "j:  :^eT  *«*  tj  escibli:^h  a  common  right  (against 

:iw  »./     :t  jj:e<ac^.  and  do  not  come  here  to  hive 
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judeiiieni  for  their  sliare^  of  a  thing  djrisiblc  anil   „  1*^^- 

Juirh.   irfm. 

sus«'|>linle  or|tartit  and  shares,  likfi  a&sots,  to  l>e  ilistn-   -. -^— ^ 

htiteil.     This  distinction  is  well  discussed  by  Potheir      S»vo¥i! 

r. 
on    Contracts,   translated   and   edited   by   EvanR('i).       Diav. 

■•  When  the  creditor  has  left  several  heirs,  a  judg- 

•*  ment  in  favour  of  the  debtor,  upon  the  demand  of 

"  one,  cannot  be  opposed  to  the  others,  it  beinf^,  as 

**  against  them,  res  inter  alios  judicata',  and  a  differ- 

*•  entthinpr;  for  the  parts  demanded  by  the  other  heirs, 

**  although  parts  of  the  same  demand,  are  not  the  same 

••  parts  which  were  before  in  judgment."  *'It  is,"»ays 

he,  "  otherwise  when  the  thing  due  to  several  lieirs, 

"  or  other  co-proprietiire.  is  sonu^thing  indivisible,  snrh 

**  asarigbt  of  servitude,  for,  as  this  is  not  susceptible  uf 

"  parts,  each  is  creditor  or  co-proprietor  of  the  whole. 

**  And  therefore  tlicjudgment  upon  tlicdemand  of  any 

te"  owe  has  the  same  object  as  the  demand  of  the  others, 

■  •*  and  is  Pfirfem  res;  and  it  may  likewise  be  said,  that 

^^**  it  h  not  res  inter  alios  jtidicata^  with  respect  to  the 

'     ••  other  creditors  or  proprietors;  for,  from  the  in<ltvi- 

••  fibility  of  their  right,  they  are  regarded  as  the  same 

"  party,  and  therefore  the  authority  of  the  judgment 

"  extends  to  themselves;  if  it  was  in  favour  of  their 

'*  co-proprietor  or  joint  creditor,  they  are  entitled  to 

**  the  benefit  of  it ;  if  against  him,  they  are  bound  by 

••  it"     Here,  if  any  of  the  next  of  kin,  parties  to 

the  fintt  suit,  obtain  sentence  of  intestacy,  aud  against 

the  will,  that  sentence  is  one  for  the  benefit  of  all  the 

next  of  kin,   including  such  as  did  not  appear,   nor 

were  cited,  nor  knew  of  the  pendency  of  the  suit ; 

thcrrfore,  what  is  the  principle  for  holding  that  the 

sentence  for  the  executor  should  not  bind  them  all  in 

like  manner,  as  all  could  have  intervened  ?  and  ts 
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It  a^in^it  the  executor's  title  to  cwiclnde 
as  one  in  retn  ;  and  that  for  hts  title,  and  again»t  the 
right  of  intestacy,  to  be  one  merely  in  personam  ? 

Takinj^  the  right  of  a  next  of  kin  not  cited,  nor  a 
careator,  nor  appearing  in  the  first  cause,  to  brin^^  a 
new  trial,  and  to  oblige  the  executor  to  prove  the 
will  a  second  time,  per  testes^  to  be  indefeasible,  see 
what  may  follow.     The  former  proceedings  can  all 
be  unravelled ;  the  de{Xi«itions  of  the  witnesses  exa* 
mined  in  it  cannot  be  read  in  tlie  second  suit,  thougbfl 
tliuy  may  have  died  or  aWonded,  or  been  secretly 
tampered  with ;  and  if  the  sentence  in  the  second  suit 
he  fur  the  prumoveiit  in  it  against  the  executor  who 
had  sentence  fur  him  in  the  first,  the  sentence  in  the      ■ 
second  will  enure  and  operate  not  only  for  the  pro-^l 
movent  in  the  second  but  for  the  rest  of  the  next  of 
kirt,  inrluding  even  such  as  had  been  defeated  in  the 
llrvt  suit,  the  second  sentence  condemning  the  will 
aiul  the  probate  under  which  the  executor  had  acted. 
Hut  it  may  not  rest  here,  if  such  right  is  indt-feasiblr: 
for,  suppose  the  second  sentence  to  be  for  the  will, 
other  next  of  kin  not  before  kuown  ntay  come  from 
abroad  or  elsewhere,  they  or  their  executors,  kc^  ^ 
if  they  have  equal  right,  may  bring  new  suits  in  sue*  V 
cessioUt  and  the  sentence  of  intestacy  in  the  last  of 
them  would  operate  so  as  to  virtually  annul  all  thu 
prior  sentences  fur  the  will,  and  benefit  all  the  next 
of  kin ;  and  thus  would  be  etfected,  by  indirect  meam, 
what  cuuld  nut  be  directly  set  aside  or  varied. 

Even  in  equity,  where  the  shares  and  interests  of 
legatees,  next  of  kin,  and  creditors  in  pecuniary  funds 
to  be  distributed,  are  distinct  and   several,  one  o(^^ 
such  may  bring  a  hill  on  behalf  of  himself  and  the  ^ 
rest;  on  these  intelligible  grounds,  that  all  the  mem- 
ben  of  a  class  of  persons  may  not  be  at  once  ascer- ; 
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lined  and  discovered,  so  as  to  be  named  as  parties;       IP3P- 
[»nd,  socondlj-,  that  all  may  intervene  and  prove  their  *      \  "  '*'■.' 
intercjits  before  the  Master  or  officer  after  a  decree,      Savoyb 
I     »id  coiiflictin(^  decisions  are  ihus  avoided.  Dhkw. 

P       1  have  gone  Into  that  point,  not  as  nieanin^  here  ^ 

lo  controvert  the  right  on'ma /ficie  of  a  next  of  kin  lothoriHhtor 

,  1      ■  I         I  "••  ncit  of  kJD 

Hto  Cite  the  executor  a  !^econa  tnne  when  lie  was  not  iocitothe»- 

^liiinjtelf  cited  or  appearing,  hut  to  controvert  his  in-  ^.<|'J^*"' *"'«''** 

,     defensible  right,  and  to  shew  that  there  Is  no  principle 

Vfbr  extending  a  right  beyond  the   adjudged    cases. 

The  policy  of  the  law  that  governs  these  courts  is 

strong  against  permitting  judgments  of  a  competent 

court,  which  it  presumes  to  have  been  rightly  given, 

^  to  be  defeated  hy  new  suits.     This  is  shewn  hy  no- 

Bthing  more  than  by  the  limitations  applied  to  tlic  ge- 

Hneral  right  of  intervention  in  causes  depending  <^vcn 

Hlo  flay  execution,  for  such  limitations  would,  nforti- 

Hcrr,  be  applicable  more  strongly  to  entirely  new  pro- 

Bce«ding$  by  him  who  had  prima  facie  the  right  of 

V  intervention,     t  prefer  taking  those  limitations  from 

Gul,  as  being  a  eiear  writer  and  conversant  of  the 

practice  of  the  Imperial  Chamber,  which  most  rcsem- 

»bles  ours.  These  limitations  are,  tii'st,  a  previous 
knowledge  of  and  acquiescence  tacitly  in  the  past 
proceedings;  secondly,  undue  motives  of  the  per- 
■on  seeking  to  intervene.  On  tlic  6rst  limitation  his 
ofasenration  is  on  the  claim  of  one  seeking  to  be  let 
in  after  judgment  to  impede  execution  of  it(rt). 
*•  Quando  tertius  scivit  causam  agitari  ct  passus  est 
**  alium  agere ;  nam  tunc  sibi  prejudicat  propter 
**  patientiam  et  scicntiani;"  and  on  that  it  is  material 
to  refer  to  the  passage  from  Cavarruvias,  cited  in 
iVood  t,MeHletf{h)^  although  referred  only  to  the 


(«)  Lib.  i.  Ohk.  70.  No.  2&.  («)  1  Hagg.  OM. 
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1838.  cases  between  legatees  who  were  represented  by  a 
'-  _'  \  . ..-'  legilimus  contradictor  and  others,  inasmucb  as  he 
Savotb  places  one  having  knowledge  of  the  former  suit  on  a 
Drew.  P^i*  "i^^  one  in  jus  vocatus.  On  the  other  Uniitation 
Gail(a)  says :  "  fit  interventio  post  sententiam  in  exe- 
'*  cutione  ad  impediendam  earn.  Judex  tamen  «  pre- 
"  sumitmalitiam  contra  tertium,  quod  malitiose  uiter- 
**  veniat,  et  executionem  impedire  velit,  eum  au^r^ 
**  vel  appellatlonem  ejus  recipere  non  debet;  quod 
**  est  notatu  digDum,  malitiis  enim  hominum  non  est 
**  indulgendum."  MaUHose  means  cfoAwe,  or  through 
a  fraudulent  motive,  see  Calvini  Lexicon  JwridUmm. 
In  the  case  of  Richardson  v.  Claney{h)  Sir  William 
Wynne  acknowledged  the  prindple  of  both  limit*> 
tions,  and  yet  there  the  executor  had  been  the  pe^ 
son  to  commence  the  suit  in  which  he  obtained  sea- 
tcncc,  by  general  citation  or  edict  agunst  the  next 
of  kin,  if  any  there  be  (and  here  it  is  against  a  cafe- 
ator  in  special  and  all  others  in  general).  In  thatcaie 
a  party  had  appeared  as  first  cousin,  by  his  procttff, 
but  afterwards  declared  he  would  proceed  no  further; 
and  after  tliat  the  same  proctor  appeared  as  for  the 
nephew,  but  after  a  decree  inpaenam  had  been  made 
for  tilt'  executor,  though  before  probate  had  been 
sealed  ;  the  executor  prayed  to  be  dismissed,  and  that 
probate  might  be  delivered  to  him.  Sir  Williain 
Wynne  said  lie  had  a  right,  on  the  circumstances^  to 
sec  what  was  the  justice  of  the  case,  and  what  the  party 
would  be  likely  to  gain  by  proceeding,  and  he  ap- 
peared to  think  he  could  scarcely  gain  anything. 
*'  IJesides,'*  says  he,  "  I  must  consider  how  far  this 
"  person  is  to  be  considered  as  conusant  of  the  pn>- 


la)  No,  'iO. 

(A)  In  note  to  NtatU  awl  King  v.  jyeeks,  2  Phil.  226, 
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ceeiWngi — he  is  of  the  same  name  and  family  as 
**  the  other  who  appeared  ;  he  alledged  himself  to  be 
"  6rst  cousin;  thiscaltshiuiseirnephew;"  and  he  came 
to  this  conclusion,  that  tht;  proceedings  were  taken 
with    a   view  to  liarass  the  executor,  and,  perhaps, 
drive  him   to  compromise,  which   tlie  Court  would 
uerer  allow,  and  dismissed  the  suit,  and  allowed  tlie 
prubote  to  be  sealed.     That  case  was  relied  on  in 
Ninaeli  v.  fVeeh,  which  vvent  on  the  same  principles, 
etpecially  that  of  knowledge  of  and  privity  with  the 
proceedings  in  the  first  suit.     Sir  John  Nichol  as- 
sumed to  he  inic  the  facts  allcd^rcd  hy  the  executor, 
and    not  denied;    and   he  denied   any   indefeasible 
right  of  next  of  kin,  not  cited,  to  come  with  a  new 
Mtt,  though  the  executor  had  commenced  the  old 
one  by  citing  some  next  of  kin  only  ;  and  tlie  protest 
was  nitowcd.  Again,  in  Bell  v.  Annstrong{fi),  where 
Sir  John  Nichol   lays  down  the  principle  succinctly  : 
**  If  the  executor  propounds  and   proves  the   v»ill 
•*  i^ainst  certain  only  of  the  deceased's  next  of  kin, 
"  without  haviTig  cited  them  aU,  the  others,   even 
"  though  uncited,  if  to  a  certain  extent  privy  to,  and 
**  aware  of,  the  suit,  shall  not  put  the  executoron  proof, 
"  per  teftex,  of  the  will,  so  once  already  proved,  a  se- 
"  cond  time.    This  was  tlie  case  of  Netceli  and  Kin^ 
"  ¥.  ffeeks,  decided  here  in  Hilary  Term,  1814,  the 
'*  principle  of  which  has  been  recognized,  and  acted 
**  upon,  in  other  instances."     And  if  the  princii)le  is 
to  operate  where  the  executors  cite  some  only,  a/ur- 
Horij  it  is  where  he  is  called  on  by  caveat  or  citation 
by  some  of  those  best  aware  of  the  individuals  of  the 
cliss  of  relatives. 

I  take  that  to  be  tlie  law  as  applicable  to  this  case. 


1838. 
Mich.   Tertii. 


k. 


Savoyb 
t'. 


(«)  I  Add.  365,  372. 
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to  «Tplj  it.  bat  firat  I  miM  ndhr 
I  ksfC  not  been  able  In  find  • 
Mil.  KB  imigiit  to  be  imtnakii 
|ilj  to  tl«  finl  sentnioe  hmac, 
e  hrm'im^  of  tbe  suit,  the  only  wr- 
I  liili  il  to  the  sole  adminuuiM 
■wfumring  bim  to  hs*e  M 
wgjbt  be  deemed  to  be  wh>i  ■  > 
InrapectofSfl 
''s  utiiiatiuti  about  tbe  proctor  bM{~ 
ofaKrre,  that  a  reatonaUe  difb> 
between  the  cases  oCynam 
■liritim.  for  a  pbuntiS'or  defeadeit 
Coatt^  as  tbe  proctor  it  himaelf  cited  a- 
joined  becoDOM  dominus  tt^ 
death  of  the  party  does 


[TW  Caait  tben  suied  ami  obserred  on  tbe 
«f  tbe  cmt,  wbicli  have  been  mentioned  a/Ue,  p.  -ly^j 
hn  been  unable  to  procure  tbM; 
of  tbe  US.;  and  concluded  by  allowing  the 
the  &uit.      From    this  ufdcr 
but  wu  not  pnwecuted  l« » 


i  M  cUtBj  coBwmM  with  tns  dBMrw  w  n* 
to  tbv  partiM  ami  ymi  wW 

Il  b  ■«  atfcMt,  IB  HVfwt  af  M^  •  pi<«>  *A  Anr,  hj  atfrns  » 

iMtt^KMedkyth*  farwrj«4gaml.    Tbe  dttctriMi,  ■• 

CMVti  ia  iMfwmttfy  cmmm,   «m  i 


Lard  Xafwr  hU  »t  if  i  vai  of  DarotbM.  Nspicr.  tfiMMr. 
fa)  ew  BrcwMB  Esd.  L«a.  Afp.  7.  nd  lit*  pafwn  M  tb*  CapiBt 
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i  iiatuty.  I7U>  *n<l  in  corroboration  orUitit  will  hat!  all«%e)i  a. 

rill,  dAie<]  '.Urd  Novcmbw.  lT7ft.     The  will  of  1785  waacon- 

■ned.  six)  &  leoteoce  wii»  pronounced  t>j  (be  Court  of  Pn.Togstiro, 

ihol,  so  far  u  appru-ed  to  the  (^>urt,  the  deceased  hod  died 

Thu  HMit«i>c«  was  affirmed  nn  appeal  by  the  Court  of  De- 

wfarreupoa  Lord  Napier  applied  for  a  coiniuiMion  nf  rwiew, 

lirindpftl  ground  of  his  npplicatiou,  that  the  Jiid^e  of  Ibo 

tvf  Prerogative,  and  tbc  Judges  Dett^lVH,  hud  not  pronounced 

I  on  the  whole  cauw  licfore  them,  hut  had  declined  to  pronounce 

)  tmpKllag  the  validity  of  thu  will  of  the  23rd  NDVOmber,  I77&. 

paatpoi»e<I  ojudiciiU  diviidun  ihireupiin.      The   petitiniii  whs 

m  the  iBiLal  manner,  to  Lord  Fitzgihhnn,  thi>  then  Lord 

lIcTT  ot  IreUnd ;  and  on  hearing  the  arff umonts  of  ndvoeates 

s,  be,  on  the  27tb  Februorr,  I7ul,  declared  hb  opinion  to  he 

.  nv  iudl  emwnUnon  of  review  ought  to  be  granted  or  issued.   In 

I  article  rxhiMtetl  in  the  new  auSt  horcjifter  Atnled  to  have  been  car- 

i  on.  the  reasons  given  hj  Lord  Flti^bbon  in  aupport  of  bii  tlecistoii 

■  pWaiiril ;  and,  as  appears  to  hnve  been  adoulted,  correctly :  tbey  are 

tMfamk:  That  Lord  Napier  had  allcdged,  propounded,  and  proved 

vill  of  the  23rd  Noveinber.  \709,  as  au  uiicillary  aiid  auxiliary 

'of  the  validity,  aultienticitj,  and  due  esecuUua  of  the  will  oftht 

Jwiuarj.  176i>  and  iwt  a«  the  hut  vill  and  testament  of  the 

I  i  and   that  Lord  Napi«r  had  not,  in  that  oam*,  prayed  that 

of  1779  should  be  established  and  confirnncd  as  the  last  will 

It  of  The  deceased,  and  tliat  no  seutvncc  ought  to  havs 

given  in  that  C4IUM>,   either  estahltuhing  ur  com  1 1- inning  the  will 

I77B:   but  thai  the  validity  of  that  will  was  properly  cognizkhle  la 

Court  of  IVerog^re,  in  a  new  suit,  to  b»  there  instituted  by 

Naprr,  for  the  purpose  of  eftablishing  that  will  as  the  lost  will 

lent  of  the  deceased,  uiid  that  he  iiii^ht  retort  to  such  a  new 

iHtabltsb  his  rights  under  that  will. 

'  Bmt  of  kin  then,  without  the  Itnowlcdgc  of  Lord  Napier,  and  not. 

ii^gaeavcatentcrrdhy  hid)  atxainstil,  obtained  adtnintstration 

nkwinriiiu  nf  n  jmr^nii  ilrinij  intrHfitr     Lord  Napier  sft^-r ward* 

la  Mw  uiit  in  the  Court  of  Prerogative,  calling  in  such  adwi- 

ils  bong  unduly  obtained,  and  alledging  the  will  of  I770-  The 

tofloB  peranptorily  oxeepted  to  hi»  right  to  bring  the  suit,  and  con- 

ihat  ht  was  barred  by  the  former  sentence.     Lord  Napier  re. 

acxceptioo  by  selling  nut  the  matters  above  stated.  On  ibeae 

the  ease  vraa  fully  argued,  and  the  Court  overruled  the  p«- 

tvaceptionuf  the  next  of  kin.  Thesuit  then  went  onti>ahraring 

|n«rita,  when  tb«  Court  of  Prurogalive  decreed  for  the  will  of 

NoTcmbar,  1779>   From  that  decree  the  next  of  kin  appealed 

'tlic  Court  of  Oelegatva,  who  reversed  it,  and  decreed  for  Intestacy, 

Igrotttad  letter*  nfadininblratton  to  the  next  of  kin,  and  condemned 

Mapier  in  the  costs  of  biitli  suits. 


IKUA. 
J/((7i.    TefiH. 

Evans 

V. 
NAFIEa. 

A  sentence 
Hgainat  Lha  >«• 
Udily  of  oat 
will  ilaw  Dot 
bst  the  tune 
psrty  frnm  act. 
tiiiji  up  anoihvr 
will  of  an  ear- 
linr  Uale,  vToii 
though  that  nar> 
llcr  will  lin« 
bceiialkslueila* 
aocilUrjf  iiroof 
of  iho  Utter 
witL,  It  not 
havius  l««a  al- 
litdned  as  the 
liui  will  of  th» 
tcsiaior. 
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1823. 
Hit.  Teitn. 

-  • 

Apwtj,  inrap' 
port  oT  ft  wtll 

■ltd  codicil,  k1- 

l«dc«d  «  win  of 
K  former  due 
H  aTidettse  of 

Intentioa.    The 
part;  fkllad  fo 
liroof,  and 
MBtenc*  for  is* 
taaUc;  waa 
given,  afUr 
which  a  new 
niit  waa  Inati- 
tated  to  proTt 
tbafennarwlU. 

fft/«I— That 
UieaantoDeedld 
not  prerant  the 
part;  bringing 
»  naw  rait  to 
eat^bllditha 
flrat  wiU,  It  not 
baring  boen  dl- 
recti;  in  iaane 
In  the  fonnar 
•nlL 

Th«  txeeplio 
rfi  judicata  ap- 
pliea  onlj  wliera 
the  Dew  suit  I* 
between  the 
■anie  parti  ei, 
on  the  aame 
quenion,  and 
concaming  the 
came  thing. 


Thia  auit  was  instituted  in  Uw  Couiitory  Court  of  DvUin  in  Mi. 
ctuelmat  Term,  18:21,  by  Timotfa;  Daltoa  aguiut  Tbooima  T11O5,  to 
iDtruduce  letter*  of  adDaiDistrationobtaiaed  by  the  l^ter  oftbcgoodaof 
William  Dalton,  deceased}  as  of  a  petaon  dying  iatesiate,  aod  toifan 
cause  why  same  should  not  be  revoked,  and  why  letters  of  adBoinisU- 
tioD,  with  the  will  of  tbe  deceased,  beating  dau  the  16th  A{wil,  18K 
annexed,  should  not  be  granted  to  tbe  promovent,  the  reaidoary  lega- 
tee named  therein,  the  surviving  executor  hariog'  mumoced    He 
proctor  of  Thomas  TuUy  appeared  under  protest,  and  with  a  pen^ 
(ory  exception  in  bar  of  the  suit,  alledging  that  Timothy  Dallas 
in  a  suit  instituted  in  the  same  Court  against  tbe  same  party,  ir 
the  purpose  of  obtalniug  probate  of  a  will  and  codicil  of  the  aams  ds- 
ceased,  bearing  date  respectively  the  18th  April,  181^  and  1  lib  fA- 
ruary,  1820,  had  alUdgtd  md  jmt  m  ittut  lit  uiil  o/tkt  I6tk  Afii, 
1814,  and  had  nuUavound  in  that  first  cause  to  prove  the  validity  <f 
the  will  of  1814,  and  failed;  and  that  the  Judge  of  the  Court  bad.  by 
bis  sentence  prououuced  ia  the  first  cause,  decreed  and  declared  thrt 
William  Dalton,  the  deceased  in  both  causes,  had  died  iDtestali;M 
without makingany  will,  so  far  as  appeared  to  bitn,  b;  which  seateaoi^ 
as  the  ezcipicnt  contended,  both  wills  and  tbe  codicil  were  coa- 
demned.    The  promovent  contended,  ou  the  other  baoc^  that  tbe  will 
of  1814  was  merely  alledged  collaterally  in  the  cause,  aod  its  validitj 
as  the  last  will  of  the  deceased  was  not  in  i«ue,  or  afeeted  by  lbs 
sentence.     At  the  hearing  of  this  exception  the  pleadiaga  and  pnufc 
in  the  former  cause  were  read,  and  after  full  argameat,  tbe  Judge  (the 
late  Dr.  Radclilf),  overruled  the  exception,  without  costs,    llw  jodg- 
mcnt  delivered  by  him  on  the  question  cannot  be  found. 

Tills  decision  being  appealed  from,  the  case  was  argued  in  Hilai; 
Term,  1823,  before  the  Court  of  Delegates  (coniisling  of  JeUi,  i-. 
Burton,  J.,  Vandeleur,  J.,  and  Masters  Uenu  and  Ellis). 

Sir  Henry  Aferedi/lh,  Bart.,  and  Dr.  Moore,  for  the  aj^llaat,  tbt 
next  of  kin. 

Dr.  Slaplet,  (now  Sir  T.,Bart.)  Dr.  Allen,  aad  Dr.  JahtHmUlm, 
contra. 

The  Judgment  of  the  Court  was  delivered  by  Burton,  J.,  aJEnniif 
the  Judgment  of  Dr.  Radclilf. 

The  original  MS.  of  tbe  learned  Judge  being  in  possession  of  tkt 
Bdilor,  he  is  enabled  to  give  the  judgment  at  length. 

Judgment. 

Tills  is  an  appeal  from  an  order  made  by  the  Judge  of  the  Coiw*- 
loriat  Court  on  a  peremptory  exception,  put  in  by  the  appellant  to  At 


(it)  Sec  papen  in  the  Begiatr;  of  the  Conrt  of  Dclefstes. 
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MS 


r»  libel  iMUtiag  cm  •  fonaer  suit  insliUiled  by  the  respond. 

,ia  »ludb  be  alledged  the  will  which  U  Iti*;  Nuhjeci  of  tli«  }>r««eRt 

■d  in  vbidi  Uw  sL-nteooc  via  prc»iounc<!d,  dcdaring  Uiif  the 

I  died  intestate,  ud  decraein^  letl«n  of  admin  iMratioo  to  tba 

is  that  pvticuUr  peie[n|)tor]'  «xce)iliua  wliicti  is  caLlud  hy  iba 

tht  tjttteptit  rti  judicaiir,   an  exc«|>lt<ii)  vrliicli   is  atialogout 

'  file*  of*  funner  ileerev,  \a  a  auw  bill  for  Uie  same  maltcr  io  • 

CoMft  (A  E^juily ;  and  lo  the  defiance,  whether  maile  by  pluja  or  ia 

F,  to  u)  aetiun  at  law,  arising  from  a  judgnieol  in  a  forraor 

law  lor  the  mne  cauve  uf  actioo.     In  eitlicr  of  these  c--ues  the 

of  tlio  defence  u«  tltlt   ihe  claim  tnnde  hi  the  pariy  pro> 

it  lias  alreadr  baeo  niad«,  contrDvened,  and  decided  upoa 

er  anit  between  the  Mme  parties ;  and  in  « iilter  uf  tbcK  cases 

e,  if  esUbUslMhl  in  poim  of  &ct,  must  prevail.      In  tliia  case 

iooa  appear  to  hare  been  made,  in  point  of  Unm,  to  the  rx- 

tn  cfae  CoDsislorial  Cuurt,  and  which  have  been  mentioned 

i;  and  some  objections  of  a  formal  nature  have  also  been  mada 

oa  ImjUi  sides;    but  all  these  objectluas  have  bren  muluallj 

tur  the  pnrpoae  of  liaving  the  jiuigmeot  of  the  Jud^  of  the 

il  Court,  wlitdi  was  given  on  (he  Hubitaotial  mprits  of  the 

reconsidered  here  also  u|iou  the  mcfitf^  without  any  re. 

■M  to  fonna)  objections  on  eitlwr  side.     We  have  considered  tliat 

and  are  unaniuou<ilv  of  opinion,  that  the  judgtncnt  which 

giviTD  on  the  exception  must  be  affirmed. 

I  vrder  to  examine  the  question  independent  of  aulhuriljr.  and  next 

to  ooanpare  It  with  the  autboTiiiea,  it  b  necessary  to  see  what 

lt*s<lenand  or  claim  was,  as  made  in  lite  fonncr  unit,  and 

tlbs  daim  or  drmand  made  in  ll>e  preiient  cami;  is-   T)it*  dlatiatts 

I  rta^Hiiiiiii  in  tlic  present  suit  shew  that  the  responrlenl's  claim  is 

I  Iba  letlan  of  administration,  decreed  in  the  former  suit  to  tlie 

II,  rovokedi  and  to  have  letters  of  administration,  with  the 

I  of  ibe  16tfa  of  April.  It^l-l,  annexed,  grmnied  lo  the  refpondeul,  as 

ivsitkiary  legatee  ibcreic,  on  the  renuncialion  of  the  aur. 

'  aaeeotor.     In  order  to  see  wbetJier  this  daim  has  been  decided 

1  fanata  cause,  it  ia  neneaMuy  to  examine  the  eitalion,  the  a)l»- 

.  and  the  senleiwe  in  Ihat  cause.    The  dtaiion  in  tluit  cause  is 

cause  why,  uotwilhflanding  a  eavetU,  the  execution  of  the  last 

■ad  lexUiment  and  codicil,  together  with  administralion  of  due 

\  at  tba  dcceaacd.  should  not  be  ^nted  to  the  present  respond- 

I  aula  executor  tliervtn  named,     flic  object  of  llie  suit,  Ibere- 

,  aa  declared  in  the  citation,  is  to  liare  the  will,  and  one  codicil  lo 

,  mtU,  therein  deacribed  as  a  will  lo  whidi  the  promorcnt  b  an  ex- 

eatabliflied,  and  probaLe  granted  of  it.     The  allegation  pru- 

.  llM  Will  by  iu  date  (the  l^ili  Au^axt.  1819),  and  the  codicil  by 

(ibe  llUi  Fetfruaiv,  t*flf3),  and  setting  out  both  of  tliem  in  Aov 


18£). 
Hit.  Term. 


TlXLT 

V. 

Daltoh. 


C«?E:>    DETEKMINED    IN    THE 

«r«^     I  HiD^Ks  liK  Ttae  eodteil  reftm  to  the  will,  is  expreaed  lo  be 

i  -siutzi.   It  au.  vU.  r*«-:k«>  tiw  ■ppoiotmCDt  trf  the  execaton  tberein 

^^R*!.  lou  n  msr  jiMM  a^ CQUU9  the  promoTent  to  be  the  eiecntor 

4  Dc  «:il     -^j  :b£  5ie  idtf^viua  aihi  citation  are  ezprealj  and  im- 

^vi..-'  tii   intiB     um.  -1-  wg  -h^m  toucher,  there  cannot  be  a  doabi 

^^^sta-i  »  u  lie  .'cwet  if  !iu  soit ;  and  this  tx  so  manifestly  difa- 

«\  nm  3e  'inev.  jf  rat  pr±wat  loit.  that  the  peremptot;  uceplka 

v-u.^  it-i  tavf  1 -an  u:  ^HCaut  ic.  If  it  were  sot  for  something  aft» 

vara  tue'spta.  ia\i  'je  latsRoa.  dierefocvv  most  be,  whether,  bj  tiT> 

tfc        ■<  nKuuiiK  MOMuantlT  lUniged,   the  object  <rf'  the  uit  a* 

uitr^ju    Tiat  >  «ainiu«eii  ^  be  tione  br  some  artidea  in  an  additioad 

a>^^'.  n    I  a«  irjBwvenc    That  adJitional  all^ation  is  inlndBed 

*▼  1  •4^L->iKsi,  mc  viBL  M  la  aboat  to  propound  is  in  iiiiiiili  lUtim 

1  Qc  v:  il  aiu  .-jidci  Ttnin  lUfflgcd  bein^  the  tme  and  geeuiM  vil 

aiu   •-aKii  Ji  IK  iiKsaaeii.  joa  cooformable  to  fais  nUies and  miifcni 

:».T4ru'.vak     =K  Kvurnnf'^  prixet.«b  lo  aute  seretal  natten,  wilk 

zsm    -ew.  inu   LT  -na£  -laarai  porpoM;  and  bv  the  33td  aitidek 

-■Mt—      a    urm^r  fw-oeibn!  ir'  :he  Jeeeaaeifs  nnifbnn  and  iniaridk 

m«iviui&  I  n'Of  "ne  isik  it'  ii*  property  to  the  promoTeBl,  aad  tt 

&»  ur4iti.-*vne  uvt  mil  lAKtan  &»  bim— that  on  the  14th  of  Apfl, 

-rs-H  Uf  iv-'-nHVi  ^sfvjrei  Jis  'Jwn  laaC  will  and  testament,  wfaerdr 

M  ■s*4UE«iiapi    :»  -»Ri:ue  :r'  llm  pp.iwili  to  the  promorent;  udkf 

iin  '.;!v  b^ii^tf .    uaL  lax  :r  ae  lefViccs  tn  that  will  baring  die<^  «d 

•jK    ir^ -in^'k ink    u>''-ii(£  ia>i  >.'(ukinKt  MbMeqneatlv  bom,  the  decmd 

«.»  L.-  ::.'«.  luc  .'titer  rifawTTv  tmitue-i  Co  make  the  will aUedgtd b 

V  4,    .  ::«  •n.tni.rfUL  Jii>:  ;v  iiu>  iiiriiuoaal  allegation  proposadrd 

::v    t    .     .    :•.<:  ttii    i  Ai^vi.  IS14.   u  ±if   bat  will  of  the  dectnei 

uii:  -<i  -^«.::i^  te  lo.'it  i:  iw  -me  .r  ':i»  siesLb,  in  (he  ereot  oTtbe ail 

^1.    ■  .-.K-.   Tpt.  ulfJiKT.-:.  I'.c  :«ta^  «»ubiuheij,  and  bad  tberebf  £>■ 

-  ^-    ut .     >i:    It    »ui:    ui  cuer  ici  iliifm^tive  cUim.  it  vookl  atl 

1^       ■•.-■;  Aiiii.-  ■.  ;i-  je  ;i:an..c.  3at  b*v<  varied  from  it.  Wbete 

u.^   •  -i;  i    Id   .'  ^e•:u   .'r.mry  ^.af.  icii  th«  tmpngnauit  be  boosdlB 

•  ii    -v    ::t    :ii'Ji.'r  .0:111  4 '.ii.'uCi  h.'81«  icc  or  prooeedinf  to  inlndMC 

'    -:»i..ii'-    >ii'    Jif  -uiL  j»  .-oif  .'CHKC  oi'it.  most  dependnpoo  ibehv 

:<:    ■- ■■■v..uK.>'i>  .'.un  JI '.Uitc  r»^evt,  ■liieh  has  not  been  »lii% 

a.<:    :%.-  IT   i>  t&    .'  nuA;    .:  prjccr  M:r  aa  10  gire  a  judicial  opiiitn 

ii-^'ii   .      '.  '•urt-LMf    JJ~.   wiiUiv^r  Lie  >jeiwt  might  be,  it  woald  be 

■i:->;  .'V    ■  .<■  ijr  sMic.  :r  ..:••  ^iMnaijiii  aeit.      But   in  point  of  fact 

.lis  !•    r>'L    :•  ur^  >    ;'i-'.^  3iaa:SfM  cha:  neither  the  dtalioa  asrf 

i..v^i   ■  ii     :iA.*!i      ip;jr".  ai.r  f::2.!r  n-.-r  my    of  UMm  cumidered 

K.  '>ii  I.-.''       'r*  i'v>iii<:<^L  j<f  « ..  .1'  ISM  a«  a   *ubaistiag  will,  in  ibt 

•--.-.i  -k-    *■  1    u-:    .■-■i:l<.-!-    .("  ISlfl  c%-t  Iwine  ertablisbeJ.    -lad 

Jk<.'<i<:  H-    11  ;<    lii.'-^jM-nj.-iif  w   ioprcse  uiac  by   the  manner  in 

i*iii;-i  -jie  •    .  .1  i*L4  *■»»  i^lci^^i.  tbe  loipaenaat  ccuIJ  beboaad 

■f    -•ij-i'v'.--         I'-rsi-:-;-    'ixstf;-  i?  o-aI!-?-,:  upon  to  coniAi  (bit  will, 
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4fiff 


'llniiiH  Aflbnlingsonie  evUknce  or  the  validity  oftlio  will  l8S.t. 


t<mBc<lDn8l9iia<l  1820. 


LaBfgmt 


luldi 


LiBstlj,  UiF  i«ntenre  in  that  ctse  conlirn»  Ihia  view  of  the  citition 
Itioa.  Tor  iJiL*  senlvacu-,  in  sluling  llto  suit,  eiprenea  it  to  be 
of  il)ewiag  cau«e  trti,v,  nutwiittdikiiding  >h«  carmt,  tlie 
ID  ul  llu  last  will  and  eodicil  should  nol  be  granted  to  the  pro- 
,  llie  Hik  •z«ciilor,  m  ii  pntteodfd,  tbcrein-namod  i  tbu> adopt- 
>  pcanae  word*  of  i}i'>  citation,  and  shewing  that  the  object  of 
M,  tb«  tiring  sougtit  by  it.  was  not  altered  by  anytliing  intro- 
iato  itic  cause  sub>rc|ijenlly.  It  then  procetrds  to  declare  the 
of  tti«  Judge  to  give  senlence  in  that  vauae  or  bu»iauF«.  It 
brea  that  Uie  proiDovenl  lias  failed  in  llii-  proof  of  hia  Inleution, 
in  hti  allegaiioQ  and  additional  allegation ;  and  that  the 
It  has  sufficir-nlly  pruvcd  hi>  iutentioD,  deduced  io  his  allegu- 
litiunul  ullegatitjD  ;  and  llierefore  deerees  luid  Ueelarea  the 
will  and  codicil  to  be  null  and  void,  and  invalid,  and 
I  hi  as  appeared  to  him,  tJie  Ju<lge,  the  dcceaaed  died  intestate. 
if  ifar  Judge  bad  then  considered  the  will  of  1814  to  have  been 
sded,  in  tlie  event  i>f  Ibe  nill  and  codicil  of  1)^19  nnd  18S0  not 
:«tablialiedaa  the  last  will  uf  tlie  deceased,  and  that  itiis  was  con> 
by  the  iinpugnani,  and  that  tiie  Judge  decided  against  It, 
I  have  made  a  similar  decree  with  respect  (o  that  will  as  lie  did 
to  the  will  and  codicil  of  18111  and  IH20,  and  not  Imve 
I  taAMOce  to  be  collected  from  (he  further  deelaratioo,  that, 
.  appeared  to  him,  the  deceased  died  intestate  ^  wljcrviii 
is  profH-rly  and  precis(dy  expreued,  if  tlie  Judge  considered 
i«f  lSI4to  Itave  been  propounded  only  collaterally  and  incl- 
■s  some  evidence  of  Itie  validity  of  tlie  will  and  codicil  of 
I^UO.  Therefore  from  the  citation,  the  allegaliuns,  and  the 
eoooidered  vepanlely  and  together,  it  is  manifest  that  the 
■g  the  will  of  1814  was  not  sought  for,  or  made,  ioany  eveul, 
,  et  the  aoit  in  vthidi  the  will  ind  codicil  of  ISX'i  and  IS30 
Bffd;  and  the  i]uei>tiun  tlien  iniut  W  whether  thtt  inei. 
itilrndaction  o(  and  bilure  in  proving  a  collateral  matter  in  a 
'  aoothei  purpoae,  can  be  pleaded  in  bar  as  a  r«4  judicata,  in  a 
■H  aflarwanls  instituted  for  the  direct  object  of  eslablisliing  and  ob- 
isBlnc  reliefon  that  matter,  ho  incideotally  introduce<l  in  tlie  former 
That  It  cannot,  seems  to  tie  dear  from  the  pnijxwitiunii  laid 
I  bf  the  wriiera  on  the  civil  law.  and  by  the  deciaioiia  in  Courts  of 
'  ud  of  Law.  Pothier,  in  Evans*  Traslatlunfa),  sny«  :  first,  n 
I.  MpbiMe  demand  has  been  diMniftsed  ran  only  be  excluded  hj  the 
TVi  jmdietl^t  from  making  a  new  demand  if  the  object  of 
id  is  the  nme.      For  ihis  |>urpose  lliree  things  must  concur : 


Nil   7Vn>t. 

T 

TULLT 

Paltun. 


(.«)  Pan  4,  c.  S,  art.  4,  toL  I.  pp.  U2  te  fta<. 
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»aMlUMt  tbey  oerercaa  be  Hade  a«tbf  maatratmtmmm  m 

Coon  wu  MiwiMwJy  ttvfinam  thu  tkmtmamwm  flip- 

Oa  the  cmiue  b«^u)g  kmiUinI  la  1^9  Casil  ktimm,  pHf  «■• 

•r  the  »i)l  of  16«ii  ApnL  1814.  vd  ■  iiiliiii  oi^tairi  «t^. 

From  tltii  lentcoer  ui  >}){««)  ■»  jwlwyi  t.  bat  «w  Ml 

LI 

Lrmx  r.  Coam. 

,  nil  waa  tu*tilut«d  by  Ura.  Utife  in  tW  C«w1  vf  Pncvgadn;  M 
I «  onraU  tuUnd  bjr  TbamM  F.  C4tmj%,  aa  m  btMlMr  ami  oac 
:MstarituiDlJobn$.C<m;D,  jtwuid.  m*  »  wtoliBili  *•  lib* 
vin  ar  dMBMed.  a  will  iUt»l  £iad  Sarlmber.  1833.  wiiA  *m 

l>j[  iiro  ftiibMnliio^  witBSMH- 

lAlJdiij  tkf  that  docBBMot  «M  impMclw4  by  lk«  iafMigBiM,  «i 

Mte  f^Tvund  that  it  had  not  been  uecvted  hj  dncawd,  but  that 

IjA^DUun:  thmto   vu  for^enl     In  tbs  prognu  of  tb*  tmmtm  * 

ifaaibr  in  eonimti  to  tb«  «UI  at  I8S2.  ba(  dued  Bo>ylwd. 

March,  If!l34,  and  purporting  la  have  bem  wriiten  andnptadby 

bmaaaed,  win  iairoduceil  aud  lixlged  in  Rtgiatr/  bj  tW  ■npagaant, 

t^tmiged  that  it  had  bceo  handed  to  him  aiWr  dawwrU  death  by 

,  aa  a  will  which  hail  been  vent  to  bcr  bv  deceased  binuclf, 

I  «■  hie  joamejF  to  Ireland,  about  the  dale  thereof;  and  imfntgn- 

hj  additiooal  article*,  proceeded  alto  to  impeach  tliat  pap«r  of 

•olel;  a*  a  forged  doconMDl.     Tbe^  articlea  were  coniestad 

bdl   the  pruomtcat  did  not   propound  tbr  ptfV  of  1894 

mil  or  at  all,  or  rappurt  it  in  anj  wa«  hj  pleadtBf  or  endenca. 

iw|ingiiiiit  uxauiined  witneuKS  in  lupport  of  tba  artieln  Ub- 

:  tlw  will  of  IHM.      The  parties  la;  b;«  for  HXne  tinw.  but  at 

I  hcnoght  the  cauM  to  a  hearing,  when  the  Coon  of  Prerogative. 

,Utq,  1840.  b7ilaMnteaeeeMab)tabedlhe  paper  of  l&32,as  the 

lafdaeaaaed.     An  npppai  waa  pro*«cut«<d  fruni   that  aentMlOfti 

lAid  FebmaTT.  1843.  the  Court  of  Dek^tM  r«rfen«d  tbedeei- 

I  «f  the  Court  below,  and  by  iu  aenlenoe  declared  that  the  procton 

.  F.  (?Ain)n.  the  appellant,  had  full*  and  anAcientlv  founded 

the  iuteiitiun  deducvd  m  their  all«f{ations  awl  <fth«r  pivad- 

fib  tiie  cause,  and  decreed  that  the  drceat«d  had  died  inle*tale,  or 

.  baring  nude  anj  last  will  or  lenameat,  or  leataincntarjr  di»- 

I  in  writing,  of  hit  fortune  and  effecia,  at  IvaJil  ao  far  aa  nppearvd 

Cuuri. 

recpondeni.  Mra.  little,  not  being  satisfied  with  tliit  jwlgmenl, 
Blvd  a  prtilira  for  a  ctMnmiaaMHi  of  reriew.  which  having  been 
,  ia  the  usual  point*,  to  the  Lord  Chancellor,  tlw  luhject  waa 
il  before  Sir  Edward  Sogden,  who  declar«*d  hii  opinion 
a  aaoMUMiuo  of  review  ahould  not  be  granted,  and  eeriiAed  no- 

(•)  Co,  Lht.  SAX,  b. :   Com.  Dig.  Kaloppel.  B.  4. 


1^44. 
IliL  r«vm 


A  willed  in 

IB3f  WM  earn- 
liaiai  It^ihe 
I>ilHBMM  — a 
tar^trj.     A 
tretiMciiry 
paper,  (Uled  in 
1M4,  hadbeea 
tatbeai|Wt7 
4nrii«tbatMk. 
b«rt  tliaagb  tw- 
p«g»eJ  bjtbe 
next  of  kin  k*  a 
forK*€j,  U  wa* 
net  pBl  in  imite 
UM  a  irill  unll) 
after  flentence 
afmiiut  th*  for* 
mer  4ecnaicDl : 
Um  Irgatev 
having  then 
hreiubt  aaew 
•ull  to  proTv 
tlie  doeuinHit 
orib«  later  dai#, 
Ik*  ii«it  af  kiu 
cicvplnl  dial  it 
was  rttptdi- 
tain,  whidi  ei- 
c«piian  the 
(?ourt  orer- 
rvlaJ. 


468  CASES  DETERMINED  IN  THE 

I844.  In  Hilu7  Term,  1844,  and  before  administration  was  gnntrd.  > 

Mich.  Ttrm.  new  suit  wu  insUtuted  by  Mrs.  Little,  to  estmblish  the  p^ter  beurng 
d»te  the  26lh  March.  IB34,  u  the  last  will  of  deceue<L  To  thu  imt 
Peter  Coinyn.  one  other  of  the  next  of  kin,  ^ipeared  aoder  protest, 
and  with  a  peremptory'  exception,  alledgii^  as  his  groimda  of  excep- 
tion, the  judgment  of  the  Coart  of  Delegates,  and  the  proceediogi  ■ 
the  first  suit  in  the  Courts  of  Prerogative  and  Delegates,  as  abes^ 
detailed :  that  the  will  dated  Holjrhead,  SSth  March,  1834,  propouDded 
in  the  second  cause,  is  to  the  same  purport  aod  eSec*.  as  the  condenutfd 
will  of  1832,  and  snbstantiallj  identical  therewith,  and  a  dnplieaie 
thereof,  as  b;  reference  thereto,  and  comparison  one  with  the  other, 
will  appear ;  and  that  the  will  of  1834  was  well  known  to  Mrs.  Little 
during  the  progress  of  the  former  caase.  and  wax  actnallj  b  the  Rs- 
gistry  during  the  whole  of  that  period,  and  wu  advisedlj  ooittsd  to 
be  set  up  bjr  her  ss  a  gentune  instrument,  altfaongfa  bearing  a  dale  tih 
sequent  to  the  will  atledged ;  and  that  thereby  the  promoTent  badeitW 
deliberately  repudiated  and  disavowed  that  pretended  will  oflSH, 
as  the  genuine  last  will  and  testament  of  J.  Comyn,  Ae  decanted,  or 
treated  it  as  virtuallj  the  same  instrament  as  the  will  of  9fad  Sif- 
tember,  1832,  or  a  duplicate  thereof}  and  that,  by  reasoD  of  Hck 
matters,  and  of  her  not  having  propounded  it  when  inyeaehed  tj 
impugn&nt's  additional  articles,  she  was  precluded  for  ererfroinrdjiiK 
on  or  propounding  it  as  a  genuine  instrument. 

The  admissibility  of  the  exception  in  barof  promovent't  niitWMe^ 
posed  on  the  part  of  impugnant,  and  the  question  waa  follj  trpti 
before  the  present  Judge  of  the  Court  of  Prerogadve  by  Dr.  Gafr, 
Dr.  irily  and  Afr.  Muore,  Q.  C,  for  the  exception,  and  by  Dr.  Sai^ 
and  Dr.  Darly  for  prouiovent  when  the  preceding  cases  were  at«d 
and  relied  on  with  others.  The  Judge  of  the  PrerogatiTe  OTomiltd 
the  exception,  and  ordered  impugnant  to  appear  generally.  IV 
t'ditor  has  not  a  copj-  of  the  judgment,  but  has  been  informed  tint 
the  learned  Judge  considered  that  the  principle  of  Ao/nCT-v-feaai sod 
TuUy  V.  DtiltoH  applied  to  this  case  ;  and  that  inasmnch  as  the  will  of 
1834,  though  Inter  in  date  than  the  will  ori83-2,  condemned  in  the  fcr- 
mer  suit,  had  not  been  propounded  by  the  promovent  in  that  suit,  ai  the 
lut  will  of  decesjied,  or  at  all,  the  sentence  condemning  tbe  will  of 
183*2,  and  the  proceedings  referred  to,  could  not  be  pleaded  in  barto 
the  present  suit.  Prom  this  decision  an  appeal  was  interposed,  bat 
neither  party  has  taken  steps  to  bring  the  question  to  a  beaiing  i* 
the  Court  of  Delegate!'. 

A  sentence  of  one  ecclesiastical  Court  having  exclusive  jnrisdictMa 
can  only  be  impeached  in  an  ecclesiastical  Court  where  the  nw 
question  is  incidentally  raised  by  reason  of  fraud  or  colluMon  pndJMl 
in  obtaining  it.  Meddinnroft  v.  HugveHtn,  3  Curt.  403,  where  ibe 
cases  are  cited. 
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The  UrtUior 

Thi*  wfts  a  suit  to  establish  tlte  will  of  Dr.  Edward  ^  i""  ■*""* 

,  ,  cullj  In  «x* 

rairtlough.     Tlie  deceased  was  a  Doctor  of  Mede-  prw-ing  hi* 
cine  of  eniuience,  and  had  resided  in  the  town  of  niur/or  naKiu* 
Drogheda  for   several   years  ;    but  for   some   yeare  ^^J'j.'J^u,^ 
before  his  death,  from  physical  inability,  he  had  re- ""'' ^•  ""*■. . 
tircil  from  the  gcncrat  practice  which  lie   had  pro- "«<  «"<■*«?  i>i« 
riou&ly  enjoyed,    Tlic  eSects  of  his  disorder  were  uf  whm  •u^omTuI 
an  extraordinary  character,  and  extended  to  the  ine-  [u^*)!!?!!!'^^ 
inor>',   which  was  aiiected  to  a  eonsiderahle  extent.  <»'^»*p»»^ 
The  organs  of  speech  were  much  inipairc<l,  and  the  ideM»piw«red 
deceased  coiud  not  give  instructions  for  his  will,  but  mind  HiniMir- 
in  a  very  extraordinary   way.     The  Court,  on  a  full  piiLJe'u 
review  of  the  nature  of  the  nialadv.  and  of  the  cir- ,7*'""*' *"'* '" 
catn»tances  of  the  casct  held  the  capacity  to  be  suf-  «■•''«■    The  in- 
flcient,  and  the  will  to  be  well  proved.  tbBwiu«i>r« 

For  tile  will — Dr,  John  Hamilton^  Dr.  LongJieM^  urrajdioHeMo 
"•nd  ilr.  Uhckburtie  (now  Chief  Justice).  ."'''*■'' ""t.l!** 

Contra — Sir  Henrif  Mcreiitfthy  Bart.,  Dr.  Georse  t?  ucrturw  <* 

roorCi  and  Dr.  Keatin^e  (now  Judj^e  of  the  Court),  •ijej  bj  a  tor 
tnvt  will  wtd  eo- 
JUDOMBNT.  dlcit ;  ih»  pdrt, 

chieUT  twiiu- 
Dh.   RaDCLIFF.  fll«d  h*in«  pr<v 

Thi«  ?uit  is  brought  by  the  Reverend  Mr.  Fairt-  MUteTnui 
lough,  08  executor  in  an  allcdgcd  will  of  the   1 9th  ^^^'''l^i^. 
^August.  1836,  of  Dr.  Fdward  Fairtlovigh,  deceased,  ^"^•^'Jj;^ 
^0  prove  it  against  Francis  Fairtlough,  the  brother,  a  «<»mKioti  taing 
veator,  and  the  only  next  of  kin.     The  deceased  court  OMrrMd 

2  ,  for  Dm  irQl. 
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1839-  died  on  the  7tli  of  October,  1837*  a  widower,  and 
Trtn.  Trrm.  ^jj^Qy^  iggue,  aged  about  eighty  years.  His  nearest 
Fairtlough  relations  at  his  death,  who  could  claim  by  the  Statute 
Fairtlough  ^^  Distributions,  are  the  impugnant,  his  brother,  who 
would  be  entitled  to  one-third  ;  Major  William  Fairt- 
lough, a  nephew  of  deceased  and  son  of  a  deceased 
brother,  who  would  be  entitled  to  another  third ;  and 
the  promovent  and  his  brother,  children  of  another 
deceased  brother,  who  would  be  entitled  to  the  re- 
maining one-third,  and  thus  his  personal  assets  would 
go  if  there  be  no  valid  will.  Dr.  Fairtlough,  the 
deceased,  had  been  twice  married,  first,  in  1788,  to 
Miss  Vanhonirigh,  who  died  in  1821;  secondly  to 
Catherine  Mayne,  who  had  been  his  housemaid,  who 
died  in  March,  1830.  The  will,  which  is  dated  19tli 
of  August,  1 836,  bequeaths  to  his  brother,  Captaio 
Francis  Graham  Fairtlough,  and  his  nephew,  Wil> 
liam  Fairtlough,  all  the  testator*s  lands  held  under 
tlie  Corporation  of  Drogheda,  situate  without  Sun- 
day's Gate,  and  to  their  heirs  respectively,  share  and 
shiuc  alike.  It  bequeaths  all  that  part  of  the  fiimily 
property  situate  in  the  county  of  Meath,  county  of 
the  town  of  Droglieda,  and  town  of  Drogheda,  whid 
the  testator  had  derived  from  his  brother,  the  late  Oli- 
ver William  Fairtlough,  tohisnephew,  the  Rev.  Sa- 
muel Gerrard  Fairtlough,  and  to  his  heirs  for  ever.  It 
bequeaths  to  liis  brother  Francis  £600;  to  his  nephew 
William  £000,  and  a  silver  tea-pot,  sugar-bowl,  and 
cream-jug ;  and  to  his  nephew,  the  Rev.  Samuel  Ger- 
rard Fairtlough,  the  residue  of  his  property,  real  and 
personal,  and  appoints  him  sole  executor.  There  are 
three  attesting  witnesses  to  that  will,  viz.:  Mr.  G.  VTii- 
liam  Evans;  James  McCartney,  Chief  Constable  of 
Police;  and  Patrick  M'Kcnna,keeperof  Drogheda jiii^ 
in  which  town  deceased  always  resided.  All  of  them 
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Jigrcc  (IS  to  the  dcccnsed's  execution  thereof,  by  sign-       1839. 
tng  his  nnme,  and  by  replying  to  tlic  question,  did  he  .  ""*    ^' 
•cknowlcdgc  it  to  be  his  will,  that  he  did  so,  or  said  Fahitlough 
"  Yes."    Messrs.  Evans  and  M'Kennasay  that,  to  tlxe  p^mTu 
bMt  of  their  j  udgtnent  and  belief,  he  was  then  of  sound 
iind,  memory,  and  understanding,  and  fully  compe- 
ll  to  do  any  act  requiring  such.     M*Kenna  is  of 
ktnion  that  he  was  so  during  liis  whole  life,   whilst 
I'Cartney,  in  some  degree,  qualifies  his  opinion,  for, 
saays,  in  answer  to  the  14th  article  of  promovent's 
Iditiona)  allegation,  that  he  '*  thinks  deceased  was 
then  of  sound  mind,  memory,  and   understanding, 
80  far  as,   in  his  judgment,  was  necessary  for  the 
proper  making  of  a  will." 

It  is  admitted  on  all  sides  that  the  deceased,  up  to 
the  year  1824,  was  a  man  of  strong  understanding, 

S great  practice  as  a  physician,  a  most  agreeable  man, 
R,  literary  habit  and  acquirements  and  considera- 
ktalents;  and  up  to  that  tiuic,  and  for  some  time 
Irwards,  was  the  medical  inspector  of  Oroglieda 
prison.  In  that  year,  1$?4,  he  was  afflicted  by  a 
liAorder  of  an  apople<;tic  description,  but  the  medical 
itlemeii  examined  in  the  cause  do  not  quite 
?e  upon  its  nature.  Dr.  Pcntland  calls  it  an 
rk  on  the  brain,  and  that  in  his  judgment  there 
was  nothing  of  paralysis  in  it;  .Surgeon  Darley  says 
it  was  apoplexy  that  led  to  paralysis ;  and  Dr.  Fur* 
long,  a  county  of  Cork  physician,  says  he  understood 
from  the  deceased  himself,  in  1831,  that  it  had  been 
apoplectic,  and  that  the  permanent  effects  of  it,  pre- 
•ently  noticed,  arose  from  over-depletion  at  his  late 
^me  of  life,  when  so  attacked ;  whatever  it  was  it 
never  repeated,  and  he  died  thirteen  years  after- 
ird5,  of  the  effects  of  a  sore  in  his  leg.  These  per* 
lent  effects  were  of  an  extraordinary  character :  a 
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^2r  Qiffiru'r}  of  nuking  oUien  understand  what  be  wished 
•."^  "  "^  n  rannDuniraie.  md  of  conveying  it  in  proper  and 
;^:r-.^-:  .-.t  amriiirugf  temK^  parol  or  written,  and  not,  as  would 
'' ^ttrr^f.  at  axi*^^-  ^om  any  impediment  in  his  speech,  bat  from 
mitn.iin  xi-  faring  to  his  recollection,  as  he  proceeded, 
ittt  same^  of  ^ertoos  and  things.  One  person  ei' 
■miuf^c  hy  impoimact  appeals  to  attach  the  defect  on 
v.>  uasrruDet  merely,  but  he  was  not  in  his  company 
T-tin  ~  >'±s.  v'hen  he  attended  deceased^  wife.  How- 
1 1  p*.  h;  m&y  be  rifrht  in  supposing  that  there  wh 
!uinir«  ha:  o:'  nnrousness  in  the  complaint,  that  con- 
r-Mr:;^  ic-  increase  the  difficulty  of  making  himsdf 
i>Tij:r!CXkc  in  f^akiiu: ;  for  it  appears  he  was  more 
;i:r^^"Vu;  c(z  some  subjects,  and  to  some  persooi, 
1.1'L  tr.  >.imc  rimes,  than  oihers;  more  in  expression  of 
hZiCfT,  ani  vct}  much  so  in  his  prayers:  and  Dr. 
Tr: ;  .iztz  sty>  he  hoard  him,  the  day  before  he  died, 
r:T»f*:  ;•«  Ltird">  Prayer,  and  several  collects. 

1 .  i;>^'r  hf-  trom  the  several  depositions,  the  dif- 
T.-.n  :•:' .'oruyinj  hi>  ideas  and  sentiments,  in  his 
(■  ;.;;.» :•-->  :,-  c-i>nTi'rse  and  communicate,  would  be 
:i*i  .->  n-..:  Lr.niwssary  ;  and,  iu  fact,  there  is  hardly 
a:^  i:£trtn.-v  on  :ho  msttor  amongst  the  witneaees 
ii  i-.'^tz  >c.c.  He  would,  in  such  endeavours  to 
lur.-.L  a  :h.;':^  or  person,  use  a  wrong  and  inappropri- 
.:i  :-.ir.-;c.  a>  when  his  vole  was  tendered  for  Mr. 
N.  ■::•..  A  wir.tiiiiate  at  an  election  of  a  member  of  the 
ii  « :;  o:"  Dr.^^hi^la.  on  being  asked  for  whom  he  voted, 
he  replied.  :or  ".lohn  Heniy  Fairtlough,''  when  he 
>:Kni!d  have  said.  "John  Henry  North;*'  and  some 
times  would  only  u^  an  initial  letter,  and  at  othertimes 
ino!io>yllablc^  ar.!  at  others,  initial  letters,  prefixing 
thereto  tiie  ;erm?  "great*'  or  "little,"  when  he  wioted 
to  deno:e  the  size  or  importance  of  the  person  orob* 
ject,  as  the  great  or  the  little  G.  or  C. ;  as,  for  exampfci 
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when  Dr.  Furlong  (who  will  be  further       18.19. 
noticed),  was  talking  witli  him  rcspectiug  deceased's     ""■    ''"* 
contemporaries  at  Dublin  College,  deceased  was  at  a  Faibtuji-oh 
fault  to  name  one  lie  called  the  great  C.     Promovcnt  KAiiinjjcoii 
suggested   to  him  he  meant  Curran,   at  which  de- 

fcmed  expressed  strong  dissent  and  surprise  at  being 
pposed  to  mean  him.  "  I,"  gays  Dr.  Furlong, 
thought  it  might  be  I^ord  Clare,  who  wjis  Chancel- 
and  said  so,  and  the  deceased  instantly  assented.** 
'.  Pcntland,  of  Drogheda,  who  visited  him  occa- 
lally,  though  his  visits  were  short  and  professional, 
links  that  he  in  time  improved  and  was  more  intel- 
igible.  and  that,  from  use  of  letters  at  first,  he  brought 
himi^If  to  make  use  of  words;  and  his  opinion  is 
concurred  in  by  witnesses  at  botli  sides.  It  further 
nppemrs,  from  the  depositions  of  several  of  the  most 
intoUigent  witnesses  inclu<ling  Drs.  Pentland  and 
Furlong,  Major  Fairtlough,  and  otiiers,  that  in  his 
great  anxiety  to  eotivcrsc,  deceased  was  in  the  habit 
of  using  every  means  in  his  power  to  convey  his 
nieauing  and  to  aid  his  diiHculty  of  expressing  names, 
by  pointing  to  persons,  phices,  things,  and  to  houses, 
by  gestures  and  gesticulations,  and  by  signs,  and  ho 
even  sometimes  went  so  far  as  to  put  in  use  his  natural 
talent  for  mimicry,  which  was  great,  towards  making 
himself  well  understood.      Dr.   Pentland  and   Mr. 

Kenry  Fairtlough  especially  notice  his  possession  of 
at  power  of  mimicry,  besides  the  command  of  a 
ircry  expressive  countenance,  which  ho  pressed  into 
Bhe  wrrice.  Mr.  Henry  Fairtlough  says,  that,  **onc 
H*  day,  when  deceased  was  long  without  making  him- 
B  self  understood  by  me,  respecting  a  paiticular  per- 
^  win,  he  at  last  pushed  his  wig  crooked,  and  as- 
*•  »umt'd  a  particular  expression  of  countenance,  so 
strongly  reMrmbling   Magranc,  who  had  been  his 


»  •  tmn  ameau  or  •        _ 
of  bit  own  defect,  M^v 

rouUbe 
«i^  be  wfwld  expre» 
-dat'i  it,"  or  "tb.l'»  right,"* 
and  when  speaking  to  ■  afr 
,  dr  to  ha  wife,  or  Mrt.  Fitxfatrdt 
i«iU,  -  I  Kooder  you  cmU  ■« 
I."  Mr.  Uolmei  sUtca,  tlut  «il^ 
bii  wiie*s  ■iiiiiUiiee^  be  could  hare  uKcnM 
ia  mdenunding  tbe  deceased  oa  comioao  lobfRft 
and  with  it  ibai  he  could  have  ventured  to  take  )k 
imtructiottt  for  ■  will,  bat  not  without  her 
JUrs.  i-lupatrick,  who  succeeded  her  iu  clove 
ance  on  deceased,  attd  who  had  been  there  in 
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and  who  doposets  thnt  tlie  deceased  was  able        I83g. 
to  couvcr&e  more  lUainli/  on  some  subjects  than  on  j^'"' ^'^' 
otbcnt,  is  thus  corrob«rat4.>d  by  that  deposition  of  Mr.  Fairtloloh 
Holmes.     So  anxiously  persevering  was  deceased  to  FAiirTLoucM 
make  himself  understood,  that  Mrs.  Fitzpatrick  has 
feen  him  rummafjc  out  a  letter  in  which  his  brother's 
name  was  written,  and  point  to  it ;  and  for  a  date»  &c., 
he  ha«  )>ecn  known  to  point  to  it  in  tlie  Almanac,  and 
to  A  book,  newspaper,  &c.,  for  a  particular  passage  or 

CVCUL 

It  secni»  to  be  on  this  disability  of  naming  things 
■lul  |N*reons,  aud  want  of  the  power  of  eumpositian^ 
that  tlie  will  of  1830  is  impeached,  as  shewing  **want 
of  sufficient  testamentary  capacity ;"  for  it  is  not  di- 
rectly iDi|ieac)ied  for  frand,  or  for  unsoundness  of 

ind  of  the  deceased,  but  that  he  could  not  have 
oommunicated  his  instructions  for  it  to  the  drawer. 
His  soundness  of  mind  is  depttscd  to  by  several  wit- 
nettes,  and  I  do  not  see  that  a  contrary  opinion  hn^ 
been  expressed  on  that  point.  It  is  to  be  collected 
Tom  almost  every  witness  examined,  that  deceased 

ell  undiTstoo<l  all  conversation  and  remarks  made 
in  hi$  henring,  and  that  the  subjects  he  'ried  to  speak 
on  were  always  rational.  Dr.  Pcntlunu  and  Dr.  Fur- 
long say,  that,  allowing  for  difficulty  of  communica- 
tion, what  he  at  length  succeeded  in  conveying  was 
quite  rational,  aud  that  he  was  conclusive  in  his  pow- 
ers of  reasoning  and  deductions ;  and  there  is  no  act 
or  expression  of  his  proved,  verbal  or  testamentary, 
sounding  tn  folly,  or  the  absence  of  sound  reason; 
nor  has  any  aberration  uf  intellect,  or  mental  wcak- 

Ebcen  deposed  to.     Surgeon  Kishcr,  a  witness 
lined  by  impiignant  to  shew  that  deceased  was 
Ly  unintelligible  to  him  six  years  before  he  died 
(after  which  Fiblier  was  not  in  his  company),  voluuj 


nco 
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Twin,  Twrm. 


tarily  adds  to  his  deposition  :  *^  and  yet  he  appeared  tu 
know  what  he  hiteuded  to  convey  In  conversation." 
l^AiHTLoiicH  It  is  ri^ht  to  state  here  that  the  promovent  has  al* 
yAMTLOGtiu  'wlged  and  proved  the  factum  of  a  former  will  of  the 
jrear  I83U,  with  a  codicil  of  1831  at  foot  of  it,  both  of 
which  will  be  specially  noticed  ;  and  he  has  examined 
the  three  subscribing  witnesses  to  the  will,  and  the 
two  surviving  witnesses  to  the  codicil,  all  of  whom 
depose,  to  their  judgment  and  belief,  to  hn  sanity 
and  capacity  ut  those  [Kriods  ;  and  none  of  those  witr 
nesses  have  any  apjMirent  interest  in  exaggeration,  or 
in  nrureprcsentiug  his  real  state.  The  will  of  1830 
was  prepJired  by  M'Kenna,  the  witness  to  it,  who 
also  prepared  and  witnetsed  the  will  of  1836;  but 
the  codicil  of  1831  was  executed  in  the  county  Cork, 
whither  dcuea--ied  and  his  wife  had  gone  on  a  visit  of 
about  a  fortnight,  to  the  promovent,  at  his  glebe- 
house  in  that  county.  Dr.  Furlong'  and  Mr.  Cooke 
bear  strong  testimony  to  his  soundness  of  mind,  and 
his  national  and  pointed  observation!;  when  understood. 
But  I  never  rest  much  on  jmlgments  and  opinions  \a 
such  mattri-s,  and  prefer  a<)verling  to  the  evidence  of 
the  acts,  conduct,  and  expressions  of  the  party  whose 
capacity  is  controverted,  before,  at,  and  after  the  pe- 
riod of  the  execution  of  the  testamentary  iustrumcDts 
in  que«tion  ;  ihcy  will  best  prove  the  capacity,  and 
how  far  his  mental  power  was  weakened,  for  it  nnut 
have  been  weakened,  so  fur  as  the  power  of  recol- 
lection, but  still  his  mind,  though  not  in  that  rcq>ect 
so  strung  as  before  the  infliction,  was,  [  think,  sound; 
for  he  could  rightly  comprehend  every  conimuuict- 
tion  made  to  liim  by  parol  or  writing,  make  hts  ob- 
servations un,  and  deductions  from  it,  and  pre)Nirc  in 
his  mind  the  substance  of  the  matter  he  intended  U 
eunvey,  and  knew  well  the  persons  and  things,  though 
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lie  to  express  their  names.     He  was  fully  capable  ^  1839. 
amusinir  himself  mentally,  with  books,  newspapers, 


Trtu,  Ttrm. 


as  Dr.  Pcntland  always  found  liim  do,  and  he  Faihtlouch 
he  appeared  perfectly  to  understand  and  take  Fairtlougb 
sure  in  sueh  pursuits.     Mr.  Henry  Faiitlough 
the  same,  and  that  lie  was  a  great  reader  of  books 
1  newspapers,  and  appeared  to  have  adopted  reading 
principal  resource.     He  says  he  used  to  pay  to 
„  deceased  himself  his  rent,  and  on  {^oing  there  always 

Eund  him  reading  a  newspaper  or  book  ;  and  that  in 
cetring  the  rent,  the  deceased  used  himself  to  count 
e  money ;  and  then  he  gives  an  instance  of  the  de- 
ascd's  intelligence,  and  attempt  at  communication, 
Jo  this  effect,  viz. :    his  (the  deponent's)  habit  was 
ifMiy  his  rent  one  half  year  within  the  other,  and 
one  time  he  went  to  pay  deceaKcd  a  gale  the  very 
ly  before  another  was  due,  and  on  paying  and  count- 
the  rent  to  the  deceased,  tlie  dceea^ied  took  up 
ihe  AUnnuac  and  pointed  to  the  next  gale-day,  thus 
Kntiuiating  that  another  gale  would  be  due  on  the  fol- 
^kwing  day ;  Ins  wife  then  said,  "  Oh !  Sir,  it  is  too  soon 
^■fter  receiving  money  to  call  for  another  jMiyment," 
apoii  which  deceased,  by  gestures,  intimated  that  he 
did  not  intend  to  do  so,  but  to  remind  Mr.  Henry 
,    Fairtlough  tliat  it  would  be  due  next  day.     Another 
B  mentioned  by  Mr.  Henry  Fairtlough,  to  shew 
It  deceased,  though  he  was  unable  to  convey  his 
ining  by  words,  had  not  lost  his  sense  and  sagacity, 
fcn   in    his  own  profession  ;  he,  deceased,  was  at 
»c  time  invited,  as  a  friend,  to  visit  a  gentleman  who 
been  woundetl  in  a  duel,  and  whose  ease  another 
iT^eon  had  pronounced  to  be  des|>cnitc ;  but  dc- 
1.  on  seeing,  called  out  in  his  own  way,  *'not  so 
Iwd,"  and  the  result   veritied  his  ju<lgmcnt.      Mr. 
Jlcnry  Fairtlough   further  states,  that  he  used,  on 
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1830.      gobg  to  -pAj  hu  rent  u»  deceased,  to  brint^  a  stamp 
jfiw.    CTm,  j^j  ^^  ^m  ,.p^.gipj^  from  whicii  deceased  would  draw 
FAtBTUiuua  the  new  one,  on  some  of  which  occasiou»  deceased 
FAWTLovaa  in*ini«tcd  to  hi»  wife  to  know  if  she  had  piud  Ueniy 
Faiitlou^b  for  the  stamp,  and  on  her  saying  she  liad| 
he  would  he  quite  aatLstied.    It  appears  that  deceased 
himself  selected  the  books  tliat  he  wished  to  read,  and 
went  to  the  library  in  Drogheda  for  that  purpoK^ 
and  that  if  any  one  in  conversation  alluded  to  a  par- 
ticular passage  in  a  book,  he  would,  if  he  hod  doat 
to,  My  he  had  read  it,  and  point  to  it.     His  CTcnnf 
amusement  was  playing  at  backgammon,  in  which  N 
ia  bwom  he  was  n  proBcicDt,  which  required  intelli- 
gence.   It  is  in  evidence,  that  he  ut»ed  to  pay  null 
debtii  by  giving  sums  to  his  servants  and  that  lie  wai 
attentive  to  the  change  he  was  to  receive,  aiul  alsa 
that  he  paid  debts  of  greater  amount  through  Mn. 
Fitz{Mitrick,  lo  whom  tic  gave  money  fur  the  purpose. 
But  the  witnes»  wlio  gives  the  most  satisfactory  evi- 
dence of  hia  soundness  of  mind,  and  that  alt  lie  wu 
troubled  wit)i  was,  not  tlic  want  of  understanding 
and  goo<l  sense,  but  the  difficulty  of  coninnmicatiiig 
to  others  his  ideas  and  s^ntimentft,  is  M»Jor  William 
Fairtluitgli,  exiuntned  by  the  impugnant,  without  liii 
releasing.     'Hi\s  gentleman,  the  Qcpbcw  of  the  d^ 
ccascfl,  was,  for  some  of  the  last  years  of  his  life,  in 
the  lubit  of  paying  and  receiving  rents  and  interest* 
for  him,  as  rcprescutative  of  his  deceased  brother,  and 
otherwise,  and  he  corroborates  the  othcta  as  to  de- 
ceased's constant  habit  of  reading  books,  newspapen^ 
and  novels,  and  says  that  a  volume  of  Gibbon  was  al- 
most always  before  him;  and  th»tever)'ihing  rcniarii' 
a1>le  in  a  newspaper  would  attract  his  attention,  anil 
he  u»ed  to  exclaim  agaiitst  O'Couucll,  and  every  iw 
.torious  chunicter  would  catch  his  observation. 
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[States  that  one  fUy  deceased  saw  in  the  papen  _  .'^^ 
>unt  of  the  death  of  a  aaiQesake  of  his  own,  in   ^ 


and  pointed  ont  the  passage,  though,  perhaps,  F*»»"*ccb 
coiittl  not  iiave  nanie<l  the  person :  thus  shewing^  FuaTBouoii 
bis  defect  was  not  in  not  knowing,  but  not  ex- 
tiames.  The  Major,  however,  adds :  "but 
he  could  not  comprehend  a  long  debate." 
hat  does  he  found  that  belief  ?  he  gives  no  in- 
He  then  states,  that  the  deceased  continued 
his  habit  of  reading  until  within  a  few  mouths  of  his 
denth,  when  he  ceased,  by  reason  of  not  being  able  to 
well  enough  to  read.  The  expressions  he  made 
of  to  the  Major  on  ttiat  were  **  my  dear"  (a  fa- 
vourite phrase  of  his)  "  I  can't,  I  can't  do  it,"  point- 
ing St  the  same  time  to  his  eyes.  Major  Fairtlough 
Eio  deposes  that  when,  from  the  year  lS'2d  to  im- 
ediatcly  before  tlie  deceased's  death,  he  used  to  pay 
ihc  deceased  himself  rents  and  interests  of  money, 
he  uaetl  (o  put,  and  specify  in  writing,  the  sums  to 
be  paid,  &c ,  one  copy  of  which  he  gave  deceased  to 
keep,  and  the  other  copy  tliereof  he  got  the  deceased 
Co  sign,  and  which  he,  the  Major,  kept  (of  course  as  a 
cher) ;  nt  times  he  has  sent  the  amount  of  rent 
id  interest  to  deceased,  by  his  clevk,  who,  it  is  to  be 
pposod,  in  like  manner  treated  the  deceased  as  a 
and  intelligent  agent ;  he  says  deceased  could 
lot  count  I3ank  notes  well,  if  notes  of  an  amount  cx- 
diug  £l  were  mixed  up  with  others  of  that  value; 
but  he  gives  no  instance  thereof,  lie  then  details 
Lwa  tnttisactioDs,  one  in  1833,  the  other  in  ld36,  that 
denote  the  deceased's  capacity  at  each  period,  and 
hU,  llie  Major's,  conviction  of  it.  1»  1833  (the 
^ear  in  which  promovcnt  und  his  wife  and  daughter 
ere  there  on  a  sliort  vi&it)  Major  Fairtlough  called 
[my  deceased  as  usual,  and  deceased's  wife  was  tlicn 
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1830'       present  also.    It  had  come,  as  be  states,  to  the  know- 
*•    ^*^-  ledge  of  deceased  and  his  wife,  that  be  had  procured 
Fairtloukm  the  name  of  his  son  Kdward  to  be  placed  on  Lord 
FftiRTMoaH  Hill's  list  for  leave  to  purchase  a  commission  in  the 
army,  and  at  the  time  of  his  so  paying  deceased^  hii 
wife  &aid  it  had  always  been  the  intention  of  deceased 
and  her  Co  contribute  towards  the  purchase^  and  that 
£'200  was  what  they  designed  to  give,  but  tiiat  it 
could  not  be  aftbrded  all  at  once,  but  that  the  Major 
should  have  £100  then,  and  the  other  £100  iu  the 
next  year.     Observations  will   be  made   u  to  the 
amount  of  this  contribution,  in  it^  proper  place.  Ma^ 
jor  I'Virtlough  then  states,  "  I  expre^ised  my  obiiga- 
**  tions,  but  said  there  is  no  immediate  occasion  for 
**  tlie  money,  as  it  might  never  be  required^  it  being 
"  doubtful  whether  the  puix'liase  would  ever  be  made. 
"  She  persisted,  and  counted  me  out  £100 ;  the  de- 
"  ceased  took  the  liiut  from  whatlsaidj,he  saying, 'not 
"  now,'  but  she  persevered,  and  gave  me  the  money, 
"  with  this  (I  think)  remarkable  observation,  'tbatl 
*'  had  as  good  a  right  to  it  as  others  who  were  getting 
"  it,*  alluding   to  the  promorent,    who  (the  Major 
"  thinks)  got  money  and  other  valuables."     It  «p- 
]>ear9  by  Major  Fatrtlough's  depositions  that  he  aJ- 
tcrwards  received  the  other  £100.     The  obsenalion 
of  Mrs.  Fuirtlough  on  so  counting  out  the  Hnt  sun 
of  £in0,  and  the  precise  period  at  which  the  tran!- 
action  occurred,  will  also  be  observed  on  in  its  pro- 
per place.     Now,  unless  Major  Fairtlough  (who  b« 
most  honourable  man,  as  is  apparent  in  the  candour 
of  his  testimony)  bad  been  convinced  that  deccattd 
was  willing,  and  consenting,   and  joining  with  hk 
wife,  from  previous  consultation  as  a  person  .Yf/iyuru, 
in  this  generous  conduct  towards  his  grandnophc)* 
and  namesake,  he  would  nut  have  accepted  the  money. 


oor  taken  the  bountj*  from  such  low,  and,  as  the  fti-  ^    1839. 
niily  believeJ,  tlcgradc<I  hands  «s  hers  only.     But  _""'_  *"""' 
still  stroitpLT  evidence  of  the  deceased's  understand-  F*iBTtot)cH 
tii^  and  ca|>acily   is  aflbrded  by   the  transaction  of  FjuBTtorcH 
I8;*G,  detailed  by  Major  Fairtlough.     lie  deposes, 
Uial  »ftcr  tlie  death  of  the  deceased's  wife  (which  took 
place  iu  March,  1B30).  but  he  does  not  say  how  lon<; 
■ftrr,  lie  saw  titere  was  sometliing  pressing  on  (he 
's  inind  that  he  wished  to  cunnnunicate,  and 
*'  and  at  last  I  found  out  it  was  that  I  should 
Bring  M'Keuua  (who  was  witness  to,  and  drawer 
of  tlte   will  of  1836)  to  the   deceased,   that   he, 
^l  M'Kenna,  should    prepare  a  memorial  from  de- 
H*  ceased  tu  tlie  Cor])oratiuu  of  Drogheda,  to  reduce 
"  the  rent  in  his,  the  deceased's,  curporatiun  leases." 
He  sayfl  he  couid  not  for  a  long  time  make  it  out, 
t  al  length  did  so,  and  then  tried  to  persuade  de* 
d  frum  it,  thinking  it  would  he  fruitless,  as  he 
bi-iru  before  refused,  lie  thinks  it  was  later  than 
e  beginning  of  the  year  1836,  in  which  he  is  right, 
c  theu  sent  M'Kenna  to  deceased,  who,  as  far  as  lie 
could,  assisted  M'Kenna  in  preparing  the  memoriiil, 
which  succeeded,  contrary  tu  the  Major's  ex[K>ctation, 
^^ter  it  had  in  the  first  instance  been  refused.     The 
^pite  of  that  is,  by  M'Kenna,  placed  late  in  183G,  and 
by  Mrs.  Fitzpatrick  (who  heard  deceased  employ  tlic 
tjor),  after  the  will  of  August;  and  she  heard  de- 
tcll  him  "  it  is  not  for  me,  as  1  shall  ^on  die, 
t   for  yourself."     M'Kenna  says  he  had  been  in 
le  habit  of  drawing  memorials  and  other  documents 
deceased,  and  that  deceased  gave  hira  instructions 
the  memorial  to  get  a  reduction  of  rent,  and  tliat 
r  M'Kenna  had  drawn  it  he  brought  it  to  the 
eased  to  read  ;  and  deceased,  on  doing  so,   per- 
ired,  as  the  fact  was,  that  M'Kenna  bad  mistaken 


:j   :*  THE 

-.-    — -^.  jai  Etsn-nrTiiK-i  -^'c  &  redoction  of  rentf  on 
Ti*— irfrr    •»   i.  int-      iH  "'(ii  JTii.  sny*  M'Kenna,  **hii 

-  -i_-  T-i  nt^-v — ^iiiri'Tni  :r*  rKst.  ind  mide  me 

-  -Ti-r  T.       3.:r  Z  ni=r  r.-twr-'-;  tint,  though  he  ml 
•  TT— .-^-•-    zr^*iIL:r!ar-  I  :-i"Lji  r,;«  have  nndentood 

-  rt-  riirrr^  =  t-::i;3  if  fT7r-«sed  btioself,  except 

-  -^  rr   :=■•:;   "  i  r.er;  jr"  r  t  »-:?>  who  ir«s  present" 
Tv-iE-ii,:  "nr--  7"r=:iiic-i:-i_  i^'i  «.;  rorroborating  her). 

>  *  '.r-i-...*-uTie  T-Ti  Tis.  S^^sasec"*.  conduct  in  thit 
T-rni.-.  -:.  --.jt  :t;  :ai£  :r:i-~,r-^>c*  and  reason,  lod 
,  ^^..  ^^^_  -.  ^  ^^L— ir:  ■r:t5  T'':i=:  -j:  r.»  own  n)md,aiicl 
-.L-...—  -  I'L^-  'r  -i  >:•-;  :rf  T¥*u!t.  and  that  the 
»  :  .::5i'  —  Ttf  !T  •>  :-:'aT:=->ratioo  to  those  who 
r  -.  t  .  — :~-  •-  l:i:  l»\  t^as  he  bad  strength  of 
.-TT,;  -..  — ^>a-  -re  L:!wri;ariircs-  .r  Mij-M-  Fairtlough,  and 
"t:^  "^  -'>'.;•.  c""i  iisfr-:*rz,'.'cs  for  it.  and  bv  retdin^ 
-  ■  -^  ■  '--v  •  ijf^f.-  M-Kicru  lad  the  Major's  nm- 
.i'*^  ."■-S"n  ■!• -Jit."!  :r!s:riJio:ei.  i::d  that.  contiMT  to 
-.,.  --»--«-.,.:;.  ■.'  rn  »>•:  bii  i  perfect  utterance, 
V  :■  „■  :  ■»:  »-!  -:'-f<^:  iz-i  s_.ve<-*:  and  if.  as  there 
*-  TT-  :  -:b-'t  %■  :'.■■-><:.  :  =*?irTerthe  willof  lS3Ci 
T-  -•  -  T-  ..■  jc  rC'  ■:  LT-i  r?c-:-l.e\r!on  of  the  bequests 

,,.  .,_^  ::.-T»:ri:  Tc:  prwrtv  to  Major  Fart- 

•  ■.^-  ..:':  ■-:■-■'-::-:  .liiefi  his  selecting  the  Major 
T*  L  :  r  r  ~  --J  -7  *'■-  ~-5:r.:'r.s:.  :<  some  evidence  of 
rr;;-  ;.  ■:  -^  •T'-rTikr*!'  -*  :"rr  TTK-eiTing  without  su^ 
:i->.'  ■•':  <-3*j  :-*:  "k:  M-KeT.:^!  had  drawn  the  will 
.*■"  -  *^"> 

y.-'s..-'s  '117^  SsiT.  initrjtted  bv  deceased  in 
.'?!•  r^  '.-:  «...  ::"  KV\  cbieriy  by  the  aid  of  the 
::-:.;-  «  .  it:ci  -":'-.  JjIv,  1S30.  with  its  codifH 
Lizii  '::.  >ijy.  t:»o'. ;  ;:  i>  noccs>ary  to  specialh 
i.".;-  :  :'.:■>■:  p-ptTs.  «>.ich  promovent  alleged » 
.Jir:  ::  ..„..."  :o  i:;..:  ::  1S;V».  From  hariitfr  hoen  so 
jo«i  kftjv:  of:"  i  j^ri>on.  in  which  deceased  Iiad  nK- 
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cmploymciit,  and  so  known  to,  and  occasionally       1839. 
employed  by  the  deceased,  he  was  sent  for  to  draw  a  ^""-^"""^ 
ift  of  that  will  of  1830t  the  instructions  for  which  Faibtl-wcb 
illM'Kcnna  was  enabled  to  take  and  understand,  as  pJ^,gTtolfoa 
rfa  by  the  decc3!»ed,  principally  througli  the  as- 
ICC  of  his  wife.   Deceased  married  her  privately 
Dublin,  in  ISaft,  and  it  apiH'ars  that  the   induce- 
It  to  niarry  her  was,  that  she  had  lieen  lonjj  used 
liiin  and  his  habits,  and  became,  an  Major   Tairt- 
rh  says  i|uite  uecesKary  tu  him,  from  her  constant 
of  and  attention  to  him,  and  especially  on  account 
her  havin>;  acquired  the  art  and  habit  of  interpret- 
siid  understan<linghis  wants  and  wishes,  expressed 
tHey  usually  were  by  letters^  moiiosyllabtes,  ^es- 
pointing^,  &c.,  more  than  any  other  |>ei-son  had. 
hKenna,  hnving  so  taken  his  instructions  made  a 
of  the  will  of  1830,  which  dceeai»cd   himself 
lied,  and  his  copy  was  executed,   which  copying 

fust  bnve  made  him  undci'stand  better  whether  his 
itnictions  had  been  understood  and  followed. 
By  the  will  of  1830,  deceased  bequeathed  to  his 
wife,  Catherine  Fairtloiigh,  an  annuity  of  sixty  pounds 
iring'  her  life,  payable  by  tlie  Rev.  Samuel  Fairt*- 
fh,  from  the  issues  of  the  land  outside  Sunday's 
te :  any  deficiency  to  be  paid  out  of  the  family  pro- 
It  also  bequeathed  to  lier  certain  articles  of 
fiimiture  and  plate,  and  the  interest  of  a  sum  of  £200 
iTin^  her  life.  It  bequeathed  to  his  nephew,  the 
Samuel  Gerrard  Fairtlough,  £1000,  and  the 
of  tlie  land  outside  Sunday'?  Gate,  and  that  part 
the  family  property  then  in  the  testator's  posse*- 
or  to  which  he  was  then  entitletl,  together  with 
5is  dwellinpj-house  in  Lawrence -street,  and  the  lease 

Cse  in  that  street  oeeupicil  by  Patrick  Tier*- 
some  articles  of  plate.     To  bis  nephew, 


kiiclewlypnfci: 
be  pnmofeat  md 
bti 
m  ld2S^  whidi  «w  bdnre 

left  DroghnU  for  liie 
« ifcc  cwmtT  Cork,  of  mhiA  hel 
md  Ittd  revored  bis  «riff  «4< 
C«i,  vlwre  tbej  wen  u  tltetnr 
ttf  cfe  pnylifiM  Md  aceait*OQ  of  ilui  vUl;  ari 
tkcR  B  ■•  k»d  of  eridcBce  to  conoecC  fain  intk  & 
It  m  dtfB  tatd  tfaftt  the  vife  procnred  it  Uuv^k 
iKraB^Beiaiaence,  for  berowaadmitjigr;  bottk* 
obieTObfln  can  hare  no  weigfau  inannurh  as  w^ut^ 
it  wae  greatly  agatint  ber  iDUrrest,  for  his  iatottcv 
•rould  hare  raade  her  owner  of  one-half  hu  perwW 
ertate,  and  one-third  for  her  life  of  his  fcc-saipk  » 
Ute.  if  aoy.  Ttte  employment  of  M'Kcnoa,  to^ 
the  memorial  and  \xiW  of  183t^  makes  bis  CBip% 
ment  in  1830  to  appear  quite  natural,  and  kadttt 
the  belief  tiiat  be  was  called  in  in  1H30  at  dcoeaeit 
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instance.     Considering  the  above  circumstancep, 
whit  is  said  by  Major  Fairtlough  to  the  twentieth 


7'iiw,   Tri'M. 


r, 
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inlcrrogatory,  that  deneascd  was  greatly   attached   to  Faiiitloi-uii 
the  promovent,  for  whom  he  shewed  a  <lecided  prcfe-  p 
,  rence  when  he  came  to   Oroghcda,  not  only  to  his 
^prother  but  to  every  one  else,  there  is  no  reason  to 
^e»k  on  it  as  the  offspring  of  fraud  and  conspiracy, 
«tpecial!y  where  the  chattels  bestowed  on  the  promo- 
^rcnt  were  charged  with  £60  a  year  for  the  life  of  a 
Boung  woman;  and  considering,  besides,  tlie  high  clia- 
KKterofthepromovcnt,givenbyAeklaml.  Major Fairt- 
toDgh  seems  to  attribute  deceased's  attachment  to  the 
promovent,  not  to  his  attention  to  the  deceased,  hut 
to  the  contrary,  and  his  residing  at  a  distance  from 
N   Drogheda,  whereby  he  was  more  out  of  the  way  of 
B|iring  petty  offence  to  the  deceased  than  others,  such 
Hs  not  inviting  him   to  their  houses  when  they  hap- 
^icned  to  have  a  friend  with  them. 
^    i  now  come  to  the  event  which  led  to  the  codicil 
BTdth  May,  1831.     The  promovent,  it  appears,  had 
Keen  inviting  deceased,  in  general  terms,  to  pay  him 
ft  visit  tt  his  glebe-house,  and  at  last,  in  Aprils  1831, 
deceased  had  a  letter  written  to  promovent  that 
would  then  avail  himself  of  his  invitation  ;  and 
>inovent  invited  his  wife  with  him,  in  fact  he  could 
have  gone  without  her;  and  at-cordingly  they  went 
and  remained  about  a  fortnight  or  more.  It  has 
dwelt  on  as  displaying  interested  motives,  that 
lovent  would  bring  to  the  house  wUh  his  wife, 
jvho  was  a  bishop's  niece,  and  his  young  daughter,  so 
8  person  as  deceased's  wife,  and,  as  they  say,  of  a 
ibtful  character  ;  but  that  relationship  may  have 
iboldened  the  promovent's  wife  to  excrcixe  so  much 
iristian  chanty  towards  her  husband's  old  uncle,  as 
secure  to  him  the  constant  care  and  attention   of 

2  K 


CASES    DETEMMINBD    IN    THK 

her  who  w»  f^}  necessary  to  his  comfort 

neai,  mod  who  had  bespoke  their  favour  hs  her  mat 

Vmotumxm  mitted  care  of  deceased*^  first  wife,  on  her  hKtUba. 

FAXBnoc««  ^'  ^  ^"  evidence,  tliat,  up  to  the  period  of  tbcTflhii 
promorent,  though  dece«sed*»  brother  and  nepkr*. 
and  Uajor  Fainlough.  visited  him,  ootie  of  tbt  It- 
dies  of  the  familr  paid  him  attention,  nor  adtao*- 
(edged  his  marriage,  hut  still  continued  as  bd<nl» 
designate  his  wife  as  Catherine  Mayne.  MqorFMV 
lough  sayi  he  sometimes  invited  the  deceaaed  to  b 
bottse,  whether  before  he  went  to  the  proracifcM't 
glebe-house  does  not  appear,  but  his  w^ife  wat  Mi  it* 
vited  with  him,  which  must  have  been  diiigriMMilii 
the  deceased  in  his  peculiar  situation,  whiehr  ihtSla- 
jor  says,  made  the  task  of  supplying^  her  pbec  *ct7 
■■erous  indeed.  But,  if  Dr.  Furlong  is  to  be  bcbcrti 
die  ioTitatioa  to  her  is  not  surprising ;  for  he  un, 
that  promovent  told  him  she  had  been  deoeaMdViV' 
Taat:  '*bat,*'sayshe,  "vrheD  I  saw  her  aoeorTCdaai 
**  modest  in  her  appearance  and  deportment,  I  shaoU 
^  not,  had  1  not  been  so  told,  have  concluded  it  hta 
**  her  manner.  She  appeared  very  reapectful  and  «ril 
**  ctrndnctei^  aod  of  a  retiring  character  ;  I  pefoaTtrf 
**  nothing  km  or  vulgar  in  her  manners  or  her  if 
**  pcarauce,  her  address  or  habits.  And  promovot 
**  and  his  wife  then  told  me,  that,  even  in  the  afaacwe 
**  of  company,  they  were  acarcely  able  to  prevail  «■ 
**  her  to  dine  at  the  table  with  them.  Their  < 
"  happened  then  to  be  away  at  ichool."  On 
going  to  Cork,  he  had  with  him  his  willof  188Qi.a4 
afVer  be  had  been  a  very  few  days  there,  Mr.  Daltofc 
a  solicitor,  wu  sent  for  to  Cork,  to  prepare  a  omM 
to  this  will.  The  draft  was  drawn  by  Daltcn,  witb> 
of  course,  the  assistance  of  deceased's  wi£e^  to  exyUa 
the  deceased's  instructions  for  it.  and  of  the  wiU  d 
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1830;  and  when  Daltcra  had  drawn  the  drai't,  de- 
ceased himself  sat  down  to  copy  it,  as  he  had  before 
copied  the  will  of  1830,  of  which  M'Kemmhad  drawn  FAiaTLouoH 
the  draft.  His  so  copying  nio&t  probably  was  to  make  p-.^i 
rare  to  himself  that  his  instructions  were  not  miscon- 
ceived ;  it  could  not  have  been  to  impose  on  the  wit* 
neascs  that  deceased  had  composed  it  himself,  for  Dr. 
Farlong  says,  they  were  then  told  whose  draft  it  was 
\m  was  copying.  Daltcra's  testimony,  against  whose 
character  there  is  no  charge,  and  the  wife's  explana- 
tion, are  lost  by  their  deaths.  The  codicil  revokes 
the  bequest  of  £100  to  Major  William  Fairtlough's 
wife,  of  £100  to  his  daughter  Charlotte,  and  of 
some  plate  to  the  testator's  nephew,  William  Fairt- 
lough,  and  transfers  them  to  the  Rev.  Samuel  Ger- 
nrd  Fairtlough;  it  explains  and  confirms  the  de- 
vwes  in  the  will  of  the  houses  and  lands  to  the 
promovent,  and  ratifies  the  bequest  of  the  residue  to 
him.  It  is  attested  by  Daltera,  and  Dr.  Furlong,  and 
Mr.  Crouke,  who  say  they  attended  to  witness  it  at 
promovent's  request.  Its  chief  object  was  to  revoke 
the  legacies  of  £100  each,  to  Mrs.  Major  Fairtlough 
and  her  daughter,  who,  it  appears,  like  the  others,  had 
not  been  attentive  to  deceased,  and  to  transfer  them 
I  to  promovent  who  had  ;  but  although  the  wife  is  said 
■to  have  hod  influence  over,  and  must  have  been  with 
■  Jeeeaicd  when  Daltcra  ivas  getting  instructions,  her 
^  provision  is  not  bettered,  and  I  should  collect  from 
thst  codicil  and  the  will  of  IB30,  and  the  purchase  of 
die  comminsion,  that  she  was  not  a  designing  or  inte- 
rested woman.  Wliether  it  arose  from  the  change  of 
•cene,  or  exercise  and  excitement  of  the  journey  ;  his 
(deoea8cd's)satisfaction  at  it,  andhisexertion  in  the  com- 
pany oF  Dr.  Furlong  and  Mr.  Crooke,  strangers  and 
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of  llii  ■laincmber ofhtsown 
,flr  ihcir  Mipeiim  ^mcfcacstand  iDteUigcncc, 
b«t  w  it  ift,  ifait  botli  gndenmi  (of  nhoni  Mr. 
CroakB  dioed  oftcncr  in  Im  eompany)  agree  tfait 
vkca  kb  HAaitj  of  reooUecting  tbr  names  of  tbb^ 
OTcrcooke  by  the  anatence  of  those 

to  his  iDdindaal  defect,  be  saeceeded  io 
wlial  be  indicd  Io  ecmvef ,  in  a  ooomteat, 

and  latMBal  annner,  sad  they  wereibl^ 
itaffSMia  to  uadeirtauJ  htm  better  than  others,  anil 
to  bold  flOMe  eoMfcnabom  with  him  that  conTinwl 
tikeB  of  hat  u|BMitjf.  of  which  thcv  say  they  had 
d— b< ;  aad  belfa  refer  to  an  occurrence  at  the  ex 
baaof^codiciU  shewing  that  be  understood 

handed  the  copv  to  promoTent  to 
I;  be.  OD  TcadiBi;  tl,  obierved,  «*  I  thought.  Sir,  you 
1 1*  leMC  dial  to  a  particular  penoo," 
■■■UBf  buK,  b«C  deeeaaed  pointed  to  a  previous  put 
of  lbewiM,aiyMig,''Du!oo!  he  is  provided  for,  that  is 
for  Taa.**  A  remark  made  by  Daltrra  was  answered 
by  deccaacd  in  a  way  nearly  similar,  and  by  poiotia^ 
to  a  ciaaie  la  ibe  wUL  Observe  now  that  the  codicil 
•f  1831  did  aoc  reroke  the  l^acy  to  Major  Fain- 
In^'t  aaiu  Edwmrd— but  the  will  of  1B36  does  not 
pve  it,  wfakb  is  found  fanll  with  unjustly,  as  I  coo* 
cvive^livtbak,  issmuch  as  it  was  advanced  as  mentiofied 
in  1^33  and  1834.  towards  buying  the  commisstoo, 
mkiA  aba  sbew*  ihot  the  deceased's  di^ositioa  of 
Isa  pimicilj  proceeded  on  a  eonsittent  priDciple, 
aad  not  frooa  bis  wife,  who  Major  Fairtlough  deem* 
advene  to  all  tboae.  tbe  females  of  whoae  family  bsd 
aoc  bepc  cowpany  with  her  as  tbe  promovent's  wife 
£d*  The  period  of  advancing  for  the  commissioa 
«at  that  of  the  year  1833,  in  which  promovent,  with 
bis  wife  and  dai^ier.  returned  deceased's  nsit  oa 
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their  way  to  Scotlitiul  ;  and  ilie  decea^icd's  wife's  Ian-        IKig. 
guaj^  at  the  coiiversutioii  about  tlie  commission,  shews  7""/'^'. 
diat  she  did  not  realty  entertain  so  much  predilection  Faibtlougb 

I     for  promovent  and  hostility  to  the  others  as  it  is  wished  F^,B^Atioa 

B  I  should  believe  in.     Jt  shouhl  also  be  observed  that 
the  will  of  1830  was  made  before  the  visit  to,  or  of  the 

K  deceased's  wife. 

^  The  only  answer  given  to  the  question,  why  tlie 
proEDoveat  should  seek  for  the  will  of  1836,  when 
Uk  will  of  1830  was  more,  and  the  codicil  of  1831 
•till  morefavourabletohimjs,  that  he  knew  the  former 
could  not  stand  ;  but  how  could  ttmt  be  when  the 
deceased's  defect  remained,  when  the  will  of  1830 
was  made  in  his  absence,  and  v  lien  the  instructions 
of  1831  were  j»ivcn  to  a  solicitor  and  atteuted  by 
disinterested  and  respectable  gentlemen,  who  are  very 
farourablc  in  their  belief  of  deceased's  comuiiinicutive 
powers,  and  arc  his  own  parishioners,  ard  one  of 
whom.  Dr.  I'urlong,  was,  he  says,  quite  surpriM-il  at 
hearing  the  codicil  was  impeached  for  deceased's  nien- 
ttd  incfip-icity.  It  has  been  observed  that  Francis 
Fairtlough,  who  is  said  to  have  been  a  favourite  of  de- 
oeued,  and  who  lias  a  legacy  of  £'200  by  tlie  paper 
of  1B30,  is  not  mentioned  in  the  will  of  1830:  his 
brother,  tlie  impuguanU  however,  had  but  X^fK)  in 
■11.  by  that  will  of  1830;  Francis,  his  son,  £2()0,  and 
Junes,  another  son,  X10(),  in  all  X5(H);  whereas,  the 
wfll  of  1830  gives  to  the  brother,  their  father.  £CiOO, 

t besides  one-half  the  Drogheda  land,  by  which  he 
could  increase  his  family  provision.  It  would  be  more 
promoTent's  interest  to  establish  the  will  of  1830,  and 
the  codicil  of  1831,  and  if  he  could  establish  either, 
the  impugnant  must  fail  in  this  suit.  It  would  not  be 
diflSciilt  to  account  on  rulioiml  grounds  for  the  new 
will  of  1836;  deceased's  wife  had  died  before  the 


■ttentiTe,  and  his  wiie 
of  deceased  in  anil 
in  die  boose,  when  pro- 
were  nttiiig  with  de>j 
of  eke  cake  aDd  wine  the 
fcr  her  wu  eihment,  job  the 
MqiM  nyeaied  to  have  iiH  | 
fs  wile  tppr^^ed  Major  F«iit- 
«f  ISSl.  fbraoUtin^  a{»fiean  to  M 
we  Md  da*  M^t  not  hare  les-  ^ 
the  deceased's 
is  BO  evidence  of  her  beiog 
laBb  Ik  ««i  therefore,  quite  nstaial 
be  ande  after  the  wile's  death, 
cbe  pramoveat  being 
l»  be  the  deccKied's  prime  ft* 
I  ifeiik  IB  9fmim  has  been  thrown  out  hf 
I  «r  tB«k  Aac  iamei  w«  a  persoo  eadly  to 
«f  dhe  tfti  of  designing  perw>a<,  and 
iaipoaitioci ;  but  tbat  is  dm 
•f  Dr.  IVbiImii!  and  other  iatelUgeiit 
tbc  coatraiy.    "  Persons  might,"  tap 
*^  b^  kkkdiMM,  ingratiate  themsdrtf 
b«t  I  believe  it  would  be  a  verydifficuh 
aipoaed  on  him  for  sordid  pur- 
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Thinking,  as  I  do,  tlial  deceased's  intellect  and  uii- 
derstanilin^,  &c.,  were  sufficiently  sound  to  enable 
him  to  make  a  will  in  1830,  18HI,  and  183t>,  and 
tbst  the  only  impediment  to  liis  giving  instructions 
for  »ueh  was  the  difficulty  of  communicating  in»truc- 
-tiocn  to  others,  the  question  is,  did  he,  by  the  means 
used,  bona  fide  communicate  to  M*Kenna  in  August, 
183*1,  the  instructions  for  the  draft  of  the  will  then 
prepared  by  M*Kenna. 

It  U  essential  in  law,  that  such  instructions  should 
be  signified,  but  it  is  not  essential  that  they  should 
be  si^ified  in  words  ;  thus,  a  person  born  deaf  and 
dmnb^  or  become  deaf  and  dumb  after  birth,  may 
convey  his  meaning  by  signs;  a  fortiori  a  person 
tbst  was  only  dumb,  and  not  deaf,  could  do  so  ;  a 
ffnu/foybr^iorr  a  person  who  could  use  some  words  ap- 
propriately} who  could  read  and  luulcrstand  what  was 
said  to  him,  as  this  testator  could,  would  be  much  better 
able  to  signifiy  his  meaning  by  signs,  than  a  fH>rson 
faom  deaf  and  dumb,  or  become  so.  So  a  will  may 
be  signified  in  answers  to  questions,  as  in  Green  v. 
Skipvmtih(a),  where  some  of  the  interrognteries 
were  rather  leading,  and  put  at  the  instance  of  a 
party  interested,  as  the  third  question  put(^).  **  In 
"'  ca»e  of  anything  happening  to  you,  who  do  you 
I  ••  wish  to  hare  the  farms,  the  Skipworths,  Mr.  Wil- 
••  son,  or  who  ?"  .Swinboumc(«)  agrees  in  this  posi* 
tion  ;  he  says  that  where  a  sick  man  sends  for  a  friend. 
desiring  to  make  his  will,  and  that  friend  putaqties- 
ftioiis  to  him,  and  there  is  no  reason  to  suspect 
ftmud,  such  a  will  would  Iw  deemed  valid.  When 
a  will  is  signiBed  by  signs,  it  of  course  must  tic  to  a 
person  in  the  habit  of  observing  the  testator,  and  ac- 

(«)  I  Phil.  A.1.  (A)  p.  M. 

(c)  PirL  U.  Sect.  xxr.  pi.  9. 


1839. 
Tiin.  Tti-m 


Faibtlouqh 

V. 

FAlBTLOUfill 


Inttructtoni 
for  a  will  maj 
bw  tlgnifieO  la 
rarimu  km  a. 


*—  t  *SLf  D£rLi3II»ED  W  THE 

owmaai  wixii  fa»  Mgw  md  the  node  in  whidi  the 
t^anoraidan'oiiradto  couBOBicite ;  sothatnad 
•  ^iET^:«i  of  wiiK  b»  heiai  Agyoofd  to  here, »  to  hk  indiilitf 
:  4VT^-„i  u  OBinumksii- 10  Or^en,  »  to  be  dumrn  oat  of 
tut  CHL,  and  all  liitf  '»  aid  about  hk  difficuky  if 
DiaunriuBaeif  imdamoad  m  Us  wife  s  Ufifr-dine,  witb* 
itic  tnc  iMiiT  flf  bcr  who  knew  his  Banner  of 
r-ymr  k  no^  fai»  memaa^  eaaprehaided :  andoa 
ncvertmc  u-  iht  tctt  iuteretting  drtail  <^  what  piMJ 
liCweec  aecEMed  and  him,  I  am  of  opiDion  tbatthe 
iusnisia»  for  ^  wiD  c^  1S36   were  fnlly  ad 
MrTei(x*«  OKs  liy  Jkl'Kauu  irom  the  deceased ;  tbtf 
:tt:  orreKirc  v%'hc'd  )um   to  be  sent   for  is,  1  think, 
r»-iau^  i(c  u»e  reauBtt  before  aaagned;  and  the  de- 
r-  okm!  nac  tin^  fomer  tettamentarr  {npw  with  Imi 
itr  ziii  luryofieflf  aheratMo. 

)2-£fnBi  n  bift  azriral  found  the  deceased  sittiiif 
11  iM  asMwrmc-i'oimL.  miah  the  fonner  will  lying  on 
-.:k   :«ntf   befirr  his;    M'Kenna  took   up  the  will^ 
«  i.t--t  tmc  IK  rodicil  attached  to  it,  and  read  both  to 
-.K  tfm^ :  ana  a  the  Ciose  of  the  reading  of  etdi 
y^-nruuc  iccart.  asked  the  deceased  his  wishes  coQ- 
■niiiy:  c-     C*t  cjimimr  to  the  bequest  o(  the  land 
.><^i:  >inicii  >   Gate  10  the  deceased's  wife,  who 
« tt-  *::•:■!    otmL  M'Kenna  a^ed  him   to  whom  be 
k  .>..-..  t:i*-i  -^  ■r*fTeupoD  deceased  pointed  to  the re- 
-^uK'it,':  .1-  :.a- sr.xber  and  Dq>hew,  which  were  fisi- 
r...    -.Ill  i:t;   «-j»o.'W  of  ihe  room  in  which  they  sat; 
V.  X:'3iia  i:>ni  lUQXxvied  their  names,  and  askedde- 
.-jt>i-i  :.-;  i»i  Hwii:  w  leave  the  property  to  them,  to 
w  ■  ■:  r  r*:  i.s««fri£C  "ves-'and  M'Kenna  took  down 
.•■;iij>  :c  iK  JfS*7  accordingly.     The  instruc- 
:.-.i..-  -.-:  .tvc-  >.axx»  of  the  will  were  obtained  iua 
>  rr...f  -xr.rtf-.  lad  by  a>king  whether  each  legacy 
;-  tr«-  r.-rr-fr  »:!."  >hL->ald  he  inserted  in  the  new  OM, 


CdUHT    OP    PREKtlOATlVfi. 


493 


^^P 


»r  whether  it  should  be  more  or  less,  mentioning  Jif-       iMg. 
fereiil  sums  until  the  test«tur  expressed  his  approval.   ^,     \  -     ' 
M'Kenna  then  read  the  heads  he  had  taken  down  Fairtlouoh 
to  the  deceased  truly,  and  which  he  appeared  fully  FAiaiLouGu 

understand,  and  approved  of;  and  then  M*Kenna 
Irew  a  formal  will  conformably  to  them,  and  after 
doin^  so  read  that  formal  engrossment  to  him,  truly 
anil  distinctly,  and  then  handed  it  to  deceased  him- 
self to  read,  which  deceased  did  to  himself  attentively, 
and  appeared  fully  to  understand  it;  and  then  handed 
it  back  to  the  witness,  who  fixed  to  it  the  wafer  seal  in 
^ascds  presence,  M'Kenna  then,  at  promovent's 
?.  went  out  for,  and  brought  the  witnesses  Evans, 
ientione<i  by  promovent,  and  McCarthy,  and  the  ex- 
itiou  touk  place,  as  deposed  to,  and  already  men- 
led ;  and  afler  all  was  completed  M'Kenna  says: 
the  deceased  made  a  sign  to  me  to  accompany  him 
^^"  into  an  adjoining  room,  which  accordingly  I  did, 
^■*  where  he  put  a  thirty-shilling  note  into  my  hand 
^V  lor  ray  trouble,  and  in  parting  shook  my  hand 
^V^  heartily,  and  expressed  his  thanks  to  me."  It  has 
^Been  suggested  that  the  instructions  must  have 
PAeen  inHuenccd  by  promovent,  who  was  in  the  room 
all  the  time;  but  M'Kenna,  on  both  his  direct  and 
examination,  positively  denies  that  he,  either 
rtJy  or  indirectly,  communicated  with  the  promo- 
respecting  the  will  before  he  so  took  the  instruc- 
>[»,  or  with  any  but  the  deceased  himself,  and  that 
le  promovent  did  not  in  the  slighest  degree  interfere 
dicute.  direct,  or  give  instructions,  '•  hut  it  seemed 
to  be  according  to  his  wishes  and  desire,  though  it 
lid  not  provide  for  him  so  fully  as  that  of  1830." 
'hen  M'Kenna  was  commencing  the  taking  the  in- 
ictioiis,  promovent  had  <lesired  the  servant  not  to 
dmit  persons  up,  as  they  were  on  business,  and  it  ap- 
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IS39-        pears  that  whilst  the  instmctions  were  beini^ttknJr 
^"•/"^   ceascd's  brother  cnlled.  and  afterward*  M^  fm 


ViMTLovtiK  ioughwhomeanttoiiskdeccawdand 

Fu»tUcou  ^^^^  ^^"^^  ^^^  ^^y  "'cre  denied,  m 

general  order.  Mrs.  Major  Fairtiough^witiKW  htrhm 
band}  then  went  and  insisted  on  going  np  to  the  Aiv- 
ing-rooro,  where  she  uiw  the  parties,  sad  wAed  ^ 
deceased  (probably  not  in  the  softest  tODs)  iw  it^ 
his  order  hi»  relations  were  refused  adyiillMKi,  a 
which  dcccawd  appeared  much  displcsM^  mi  m 
8wered empliaticflUy  "Not"  PromovefittbesMUina 
he  who  directed  visitors  to  be  denied,  ai  ^tgj  «■ 
on  business,  at  which  she  say&t  so  far  as  ibe  enM 
judge  from  deceased's  maimer^  he  seemed  ^fie  or 
prised.  After  staying  a  short  time,  ^e  went  sa^ii 
but  the  instructions  went  on  as  before  she  evtemL 
sod  I  don't  see  clear ty  the  effect  of  her  cridoKis,  ft 
cept  to  shew  that  the  promovent  wu  pmeat, 
M'Kcnna  said  at  first,  as  the  exclufioo 
fraudulent  one.  It  is  said  M'Kenna  could  Ml 
known  promovent  was  meant  by  testator,  if 
was  not  then  present  to  be  pointed  at,  bit 
was  in  the  papers  l)ing  open,  as  were  those  of 
Fairtlough,  and  bis  brother;  it  might  as  friflfb 
said  he  could  not  have  described  the  Major  hd^ 
not  lived  opposite  the  window,  and  I  cannot 
he  would  not  have  pointed  to  their  sereTai 
or  that  promovent  was  present  for  a  fraudulent  p#- 
pose,  at  what  reduced  the  provision  made  Air  hia  If 
the  previous  will.  But  no  doubt  the  promovent  oogtc 
not,  in  point  of  propriety  and  delicacy,  to  have  bees  s 
the  preparation  or  execution  of  any  testamentary  p- 
per  by  which  he  had  benefit,  thoujjrh  he  never  aria4 
in  taking  deceased's  inst^uction<^,  or  interpreting  Aia 
1  tJiink,  however,  he  was  not  aware  at  (he  tORS  af  lfc> 


iom  and  suspicions  his  presence  might  creato,  .„  .    „ 

f'till  he  and  Mr.  Holmes  conversed   on  the  matter,  • — '■-, 

when  he  admitted  his  foidt,  and  proposed  that  Je- *'*'""*"*'" 
'^'CeMcd  might  make  another  will  in  presence  of  all  the  Faibtlouoh 
-.rd&ti(Hi&,  and  seemed  even  to  submit  to  the  Statute  of 
,:  Distributions  :    but  that  is  all  matter  of  com  prom  ise, 
aod  not  for  this  Court,  except  as  to  costs. 

[Tbc  Court  decreed  for  tlie  validity  of  the  will,  and 
-,  (ram  this  decision  there  was  not  any  appeal  inter- 
I  posed.  The  question  of  costs,  involving  some  ini- 
I  portant  points  of  law  and  practice,  became  the  sub* 
jectofasubsequcnt  substantive  motion,  the  judgment 
whicli  has  been  reported,  aiitey  p.  36.] 


FISRCY  V.  WESTROPP. 


Uii.  Term. 

1840. 


This  suit  was  respecting  the  it'stamentary  papers  of  a  wiii  iwtiiiK 
Mary  Westropp,  widow,  who  died  at  a  very  ad-  Mip,>oriii.g 

age.  Tlie  first  paper,  a  will,  <bited  16th  March,  Jl^ii'Jnrtw^ 
alledged  by  the  Rev.  John  Westropp,  the  im-  °^''|^,''^^^"^,J" 

,  parts  of  which  were  decreed  for,  was  as  follows:  tum»t»iic«« 
the  name  of  God,  Amen,  I,  Mary  Westropp,  of  rer^  *d. 
the  city  of  Limerick,  widow,  being  of  perfect  ^nfidin^d  ' 
Inind  and  understanding,  do  make,  publish,  and  dc-  "",'"1,"'"^^'.*' 

TDur  of  «  confi* 

dcnli>lBi;«ni. 

|Mw«iJ  >4.  w  eonduetcd  Uie  pttfMwtkm  anil  «>MUti«n  «f  Iho  AteAtt  anil  wiU,  uid 

I  wifc, »  fraoMkuvhtw  of  iho  d*c«w*d,  wo  Urg«tj  bvnvfitad  thcrohj  ;  «ve  of  iht  •tlMtiec 

itelBg  iMUfMliloor  giving  evldMkc*,  uid  th«  olh«r  irtU«M,  who  wu  aIdo  the  •lm««r, 

tfd   bj  an;  corroboratiog  etidancni  lh«r«  being  an    aruucountnil  far    d(^ 

MitK«d»t  teaumraurjr   iiiuittloni  tn<l  mU,   •nd  no  prtrloiu  d«clftr*tian  of 

or  aabnifmM  neognition  ;   cosdafpiwat  for  WMit  of  proof. 

Iter  will  pr»]itrt4  from    Initrunlion*  fivan  b;  a  wm  of  dwaMcd,  larftljt  b«tieflt«il 

,  Ibc  poMhwc  of  iBtMMton  and  volillnn  beliiR    dafWetir*,   and  tlinrti  Mnjf   mnav   e*i- 

I  a  idtcr  wrllun  bjr  decaaMil,  of  control.  c«D4lemn«d  so  farai  it  bcnctilPd  Uii;  parij 

daad    il,  tha  oibav  parta  bvipf  MCafalUliod,  Utough  Uia  wtiola  will  had  baan  ra«d  b; 


I3i    ¥HE 

Mil,  ike  Boj.  JiAn 

wmm  amd  mum  ^ 

Mt&ckwkal- 
poondi^  tea 

«r  mv  Auix— ■«  far  rent  ani 
>iv  1*  iBT  gmdsoDt  Robert 
'  >■■-  ^^ilml  and  tatj'Cot 
SSL  ^iiima%.  tmi  BSTpaice*  sterling.  I 
»  ST  6mn^ttT,  Anne  West- 
-*-  TiDK.  ax  manasc^  ir  ^bHt  saa  erf'  fifiteen  ponndii 
-*-  niznv  f=  hkieil  ide.  «■  be  pud    br  equal  tnlf- 

*  ^cK-7  TKrrnam  v  liui  fesi  daj  of  May,  and  finl 
-*-  lap  if  NpBcnaer-  il  evsr  year,  dming  her  lifiv 
-^  -stt  irx:  »■  111 1  11  aiemK  u  be  giTen  and  be  made 
*■  m  ^uin  nf  ou  ocv*  »  AaH  fint  or  next  bippei 
•*-  snsr  117   anrsnr-     1  jewv  and  bequeath  onto  nj 

-  arirssiut  md^  .'ids.  Weixnipp,  the  smn  of  foor 
*■  lumoTfi  SOL  &33T-«Be  pooDds,,  ten  shiUingSi  and 
•^  umnwn:!!.  farrnne:.  ^  trul  lor  the  aide  and  lepa- 

*  :*»  qh;  ic  nTrmiadavi^iter,  Jane  Fiercy,  fireefrom 
*■  2if  riocriL  a:  j »w  ■  i  Alll^iif  her  husband.  I  leave 
-*-  viitickiiwrt'lB&EBRi.diesnm  of  tenpoundiiiad 
^  t.'  HT  «i7Ti:ct,  IDnT.  the  sum  of  six.  pounds,  steiiin^ 

-  f.r  n>:tir=.:af ;  a-adlsttfy,  Ida  hereby contHhUe and 

-  Gj-pf, '.:  wt  KM  «»«-  fA*  fifr.  «/oAn  ^esftvpp,  sgr 

-  *(.»>  'yvsii^iry  rfy*/«f,  o»rf  extcutor  of  Ms  mg 
"  L-w  Serfby  nproking  and  decbring  null  and  Toid 

c    Tte  ;k9  TC-nard  is  ittfics  wv  stmck  oat  b;  order  of  Ai 
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**  all  and  CTcry  former  or  other  will  or  wills  by  me    u^   -, 

'•  at  any  time  Iierctoforc  iiiiule  or  spoken.    In  witness  ■ . ■ 

•*  whereof  I  liave   liereunto  set  my   hand  and   seal,         "^^pt 
**  this  sixteenth  day  of  March,  in  the  year  of  our  Lord,    WKSTnurr. 
**  ooe  thousand  eight  hundred  and  tliirty-tno — 

**  Maby  WESTftOpp.  {Seat,) 

"  Silked,  senlcdf  published,  and  declared  by  the 
*•  said  testatrix,  Nfary  Wcstropp,  as  and  for  her  last 
**  will  and  testament,  in  the  presence  of  us,  who  in 
•'  her  presence,  at  licr  request,  and  in  the  presence  of 
"  each  other,  have  hereunto  subscribed  our  names 
**  as  witnesses. 

"  Richard  Gabbbtt. 

"  James  M'orkall. 

'•  Michael  Doyle." 

Th«  second  document  in  order  of  date  was  a 
teller  of  instructions  addressed  to  Mr.  Leland,  but 
which  not  having  reached  him,  was  not  acted  on. 
Thta  paper  vtaa  alledged  as  a  will  by  an  inter  venient, 
but,  not  bein{{  complete  or  Bnite,  was  relied  on  at  llie 
hnuing^  merely  as  evidence  of  intention:  it  was  as 
follows: 

jL*  Mv    DRAK    SlK, 

^B  **  I  would  have  written  to  you  long  since  was  1 
^V*able;  the  complaint  I  had  was  so  tedious,  and  so 
^B**  Ter)'  unwell  I  wax,  disenabled  me  from  doing  so,  or 
^^  attrnding  to  anything,  or  even    the    business   of 

**  my  house ;  and  now,  1  thank  God,  I  have  the  plea- 
^fr  cure  to  inform  you  I  am  quite  restored  and  re- 
^P*  turned  to  my  primitive  state.  Blessed  and  praised 
"■•  be  His  holy  name  for  all  His  mercies!     I  can't  tell 

••  you,  my  dear  Sir,  how  frightened  I  was  some  days 

CI  receiving  a  long  epistle  from  my  son  Henry 
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IMOl  **  ktcly  mmjmtmi  to  nuke.  I  wish  he  would  ke«p 
^  J*"*:  *  Jam^tKMit  minkii  to  hingelf  and  not  be  frightw* 
Pbbct  "  mg  mm,  m  a  mere  tritle  unexpected  agitates  me  » 
*■  Mack  I  am  not  the  better  for  it  for  wmc  timr, 
**  iB^BCil;  bat  be  i>  rather  too  riolent  oo  erenr  occ*- 
**  MM,  which  oo  tend  to  do  purpose.  I  suppose  jou 
**  heanl  I  made  a  will  and  prorided  for  &ome  of  ray 
**  fiimilj  I  wish  I  had  the  pleasure  to  have  you  to 
**  anke  my  will,  for  I  cannot  reconcile  to  m^lT 
"  the  MM  I  onde.  I  would  trouble  you  to  male 
**  one  as  fiAowa :  *  I  leave  all  my  property  to  trustees, 
•'■nanely,  Mr.  George  O'CalUghan,  Mr.  Poole 
■*  '  Gabfaett,  Mr.  John  Westnpp,  Attyflinn,  as  tno- 
**  *  tees,  to  pay  the  interest  during  life  to  my  som. 
**  *  John  and  Henry,  daring  life,  only  first  pcjiog 
**  *  £^S0  to  each  of  my  granddaughters  Jane  Dar* 
■*  'key,  Sarah,  and  graodsoD  Robert,  and  £100  to 
**  ■  my  gmiddaagbter  Mary  O'Callaghan,  and  £^ 
**  *  to  all  my  granddaughters :  and  I  leare  my  mi 
^  '  granddaughters.  Jane  Darkey.  Sarah,  and  Robert. 
**  *  after  my  son's  death,  residuary  l^atees :  to  uj 
**  *  great  grandchildren,  ten  pounds  eac^  and  to  etdi 
**  *  of  my  women  serrant*  £30  each.'  Now  it  would 
^  be  a  satbfaction  to  have  my  will  settled  unknoan  to 
*»  alt  interested  persons  except  Mr.  Gabbett,  notewn 
<*  my  daughters  living  with  roc  I  do  not  wish  to 
»*  know.  Write  to  Mr.  Gabbett  to  this  effect.  To 
•*  my  daughter  Anne  £oOO.  interest  of  it  for  life  onlf. 
**  1  think  I  hare  mentioned  everything  in  this  letter, 
**  and  believe  me,  my  dear  Sir»  with  sincere  regards 

"  Your*8  very  truly. 

"  M.  Wmtbopp. 

"  Limerick,  Sfay  6<A,  I83S." 
'*MV  DEAR  Sitt, 

**  Answer  this  as  soon  as  convenient :  t  do  not  «iili 
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••  tctnuigers  to  know  anything  of  my  afiatnt.      I  hope,        1840. 
"  Vfhenit  is  your  convenience,  I  shall  have  the  plea-       '  ■  '^"": 
••  Mipe  of  seeing  you  liere  next  assises.    You  sec,  my      Prsicr 
*■  wish  is  to  provide  for  my  dear  son  Uobert's  child-   WErraopft 
■■  ren,  namely,  Jane  Darkey,  Sarah,  Robert,  the  rest 
*•  being  well  provided  for. 

"  Believe  me,  dear  Sir, 
*'  Your  truly  sincere 

**  Mabv  Wkstropp. 
*•  CeeU-tl.  June  9/A,  1832. 

.^^(Irexwc/ to  "Thomas  Leland,  Esq., 

"  Fiizwiiliam-squarey  DuMin.'* 

The  will  relied  on  by  the  promovent,  dated  12th 
March,  163.1,  was  as  follows : 
I       *•  In  the  name  of  God,  Amen,  I,  Mary  Westropp, 
•■  of  Cecil-street,  in  the  city  of  Limerick,  being  uow 
••of  sound  mind,  hereby  make  and  publish  this,  my 
^Dsst  will,  hereby  revoking  any  former  or  other  will 
^Vliy  me  heretofore  made,  and  hereby  dispose  of  all 
^■nj  worldly  effects  in  manner  following: — I  give 
^'■nd  bequeath  unto  my  granddaughter,  Jane  Piercy, 
•*  wife  of  William  Piercy,  of  the  city  of  Limerick,  all 
**  money,  household    furniture,   plate,   china,    house 
**  linen,  and  all   my  personal   property  of  every  kind 
^  whatsoever,  which  I  may  die  possessed  of  or  enti* 
**  tied  unto,  to  be  and  remain  her  property  absolutely, 
2  and  I  hereby  direct  her  to  pay  the  following  lega- 
cies, viz. :  first,  to  pay  unto  my  maid  servant,  Ellen 
Dennison,  now  residing  with  me,  the  sum  of  fifly 
pounds,  and  the  half  of  my  clothes;  and  also  to  my 
other  maid  servant,  Catherine  Council,  also  residing 
with  me,  a  like  sum  of  fifty  [wunds,  together  with 
the  remaining  half  of  my  clothes  :  and  I  hereby  ap^ 
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1840.       <*  point  the  said  Jane   Piercy  my  executrix  and  ren- 
:^'  f^:  "  duary  legatee.— iimencAr,  12/A  JforcA,l833three. 
Pi««cT  "  Mart  Westropp.  (Seal.) 

WiaTBorr.       **  Signed,  sealed,  published,  and  declared  in  pre- 

"  sence  of 

"  Hbnbt  D'Estbrre." 

**  Nicholas  H.  Mahon.'* 

Sir  Herary  Meredyth,  Bart,  Dr.  KeaHnge  (now 
Judge  of  this  Court),  and  Dr.  John  HamUtarit  for 
the  promovent. 

Dr.  Stock  (now  Sergeant),  Dr.  Oe^er,  and  Dr. 
Joseph  Badcliff,  for  the  iinpugnant. 

Judgment. 

Dr.  Radclifp. 

This  is  a  suit  By  Mrs.  Jane  Piercy,  the  wife  of  Mr. 
William  Piercy,  a  merchant  in  Limerick,  as  execo* 
trix  in  the  will  of  of  Mrs.  Mary  Westropp,  widow, 
deceased,  dated  I2eh  March  1833,  to  prove  that  will 
against  the  Rev.  John  Westropp,  deceased's  eldest 
surviving  son,  a  caveator,  who,  also  as  executor,  al- 
ledges  a  prior  will  of  the  deceased.  Henry  West- 
ropp, the  only  other  surviving  son  of  deceased,  inter- 
vened, and  also  alledged  a  will.  The  will  alledged 
by  the  Rev.  John  Westropp,  dated  I6th  March,  1832, 
and  that  alledged  by  the  intervenient  is  in  the  imn 
of  a  letter  to  Mr.  Leiand,  dated  6th  May,  1832, 
with  a  postcript  dated  the  9th  of  June,  1832.  But 
the  intervenient,  after  alledging  and  proceeding  some 
way  in  the  cause,  has  withdrawn. 

The  case  will  be  better  understood,  on  stating  who 
were  deceased's  nearest  relatives  and  the  most  natanl 
objects  of  her  bounty.  Besides  John  and  Henry 
Westropp,  she  had  had  Robert  Westropp,  her  eldest 
son,  who  had  died  long  before  1831,  leaving  children 
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60t  well  provided  fur;  and  they  are  all  named  In  tlie        ig4o, 
pcMtscript  above  mentioned,  namely,   Jane  liie  pro-    ffi^Torm. 
movent,  D:irkey,  Sarah,  and  llobert;  she  had  also  a       Pierct 
^nuiddau|;hter  Mary  O'Cnllaghan  and  souic  others ; 
ud    she  also  had  sonic  great-grandchildren,  also  :i 
daughter  Anne,  who  lived  wiUi  licr;  she  also  had  a 
,<Uughter  Hannah,  who  married  a  Mr.  Lambert  Pop- 
per, aud  deceased  ^rave  as  her  marriajje  portion,   her 
^tbc  deceased's)  bond  (as  is  stated  by  both  parties)  for 
|iC600,  payable  uc  her  death ;  but  there  i<t  no  legal  evi- 
dence of  the  Ixind  ;    Hannah  sunnved  her  husband, 
and,   as  h  al.>u  stiited,  heimme  entitled  to  the  £5(Hi 
bond,  and  had  lived  with  dcceaticd,  but  died  early  in 
183*2,  shortly  before  (he  will  alledged  by  the  Kcv. 
John  Westropp  was  executed. 

The  deceased's  property,  in  the  autumn  of  1S31, 

tibted,  so  far  at»   I   can  ascertain,  of  a  sum   of 

iOl  lO*,  —  ^^.  percent,  stock;  also  £1500  3ecui*ed 

three  bonds  of  John  Westropp  of  Attyf!iii,grand- 

of  decca^d.  with  warrants  of  attorney  for  coufes- 

fting  judgment  thereon.     She  had  also  a  jointure  of 

about  Xl20  a  year,  and  was  entitled  to  a  life  estate 

in  certain  rents,  part  of  which  were  payable  by  Henry 

her  son,  and  are  alluded  to  in  the  will  of  March,  1B32. 

Her  death  occurred  in  March,  183(j,  deceased  being 

upwards  of  ninety  years  of  age. 

There  arc  but  two  instruments  now  in  controversy, 

testamentary,  lor  the  letter  to  Lcland,  alle<iged  by 

iry  Westropp  as  a   will,  was  merely  instructions 

T,  and  not  a  regular  will,  and  does  not  appear  to 

l»c  reached  its  destination,  or  even  to  have   been 

It  forward.     It  is,  however  (troatcd  ns  a  deelara- 

^on  of  her  intentions  at  the  date),  of  some  weight  in 

riding  on  the  two  wills.     The  will  of  r2th  March, 

$33,  relied  on  by  the  pronmvcnt,  being  the  latest 

2l 
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in  time  is  tlie  first  to  be  nutieeU*  for  if  it  be  valiilt  it 
brcomcs  quite  unnecessary  to  examine  the  validity  of 
tlic  will  of  lOth  March,  I83it  as  the  last  will  of  de- 
crnsrd.  The  will  alledged  by  the  promovent,  of  the 
12th  March,  \9A'\  bequeaths  all  the  property  of  de- 
ceased, except  £^  each  to  her  two  serrants,  to  the 
promovent,  the  executrix  and  residuary  legiteei 
named  therein.  It  appears  to  be  attested  by  twowit- 
ncitjies,  one  Mr.  Henry  D'Esterre,  a  barrister  in  Lime- 
rick, and  the  other  a  Mr.  Mahon,  another  barrisur 
there;  of  these,  the  first  only  is  examined,  for  it  ii 
fully  proved  by  u  medical  j^entlemun,  and  others,  that 
Mr.  Mnhon  cuuld  not  l>e  produced  as  a  nitnesf; 
lie  having  been  imprisoned  in  Limerick  {^aol  for  debt, 
where  he  still  remains,  deprived  of  reason,  since  Juor^ 
IS^.*} ;  a  misfortune  he  had  brought  on  himself  by 
tmhits  of  drinking  to  excess.  His  handwiiting  to  the 
iittestation  as  if  by  him  is  proved  by  D'  Ksterre,  aiid 
niso  by  Mr.  Franklin  ;  and  Mr.  D'Esterre  says  he 
(Mahon)  was  not  in  March,  1833,  addicted  to  thnc 
habits^  nor  had  he  apparently  drank  to  excess  on  the 
day  of  execution,  bnt  Malion'a  character  has  not  been 
nlledgfd.  D'Esterre  deposes  in  the  usual  form  to  the 
execution  of  the  will  bv  the  testatrix,  and  to  the  «t- 
te.*itation  by  Mahon,  and  to  deceased's  full  and  suffi- 
cient mental  capacity.  Indeed,  though  the  last  article 
but  one  of  impu«^nant'8  additional  allej^tion  alledgn 
she  was  on  tlie  I'ith  of  March,  1833,  and  for  some 
days  liefore  and  after,  whully  incapable  uf  makiu^a 
will,  being  childish,  doting,  and  raving,  and  instauca 
of  her  derangement  arc  alledged  in  it,  no  one  wis 
examined  to  that  artirle  ;  and  it  is  now  admitted  by 
all.  and  so  deposed  to  by  Catherine  Monahan.  tiw 
maid  of  deceased,  the  impugnant's  chief  witness,  <n 
her  direct  examination,  which  has  been  read  fur  im- 
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{lugnant,  that  her  mind  wna  sufHcicntly  sound  to  ma- 
■Mgc  her  atfairs  :  *'  regarding  all  hi'r  aftuii-s,  I  think 
she  was  suHicieiitly  sound  to  manage  thcni ;"  no  men- 
tal inc-apacity  is  mentioned  in  tlie  argument,  and  I  do 
not  know  why  such  an  article  was  introduced,  and  It 
stands  alone,  unsupported  by  any  part  of  the  case. 

This  will  has,  therefore,  been  contended  to  have 
prim^  facte  proof,  nnd  being  the  will  of  one  that  the 
whole  circumstances  of  the  cause  shew  to  have  been 
capable ;  tlic  promovcnt  contends  that  the  law  pre- 
sumes »he  was  free  and  understood  its  nature  and  im- 
port, until  the  contrary  be  shewn  In  some  way  or  other; 
ft  matter  which  the  impugnant  undertakes  to  sliew» 
for  he  alledges  it  was  procured  by  fraud  and  imposi- 
taun,  with  a  view  to  protect  certain  fraudulent  deeds 
set  up  by  Mr.  Piercy  and  his  wife  the  promovent ; 
one,  a  power  of  nttoniey  to  transfer  to  Mr.  Piercy 
£23(JI  three  per  cent  stocky  dated  the  30th  of  No- 
vember, 1831,  and  reacknowledgcd  on  the  I4th  of 
April,  1832,  and  the  other  dated  January,  1832,  and 
mrotlcd  the  14th,  assigning  the  judgments  (which 
were  entered  on  the  bonds  afore&aid)  for  £1500,  to 
the  promovent  Mi's.  Piercy,  to  which  latter  deed  Mr. 
Henry  D'Esterre  and  Mr.  Mahon,  the  two  subscribing 
witnesses  to  the  will  of  1 833,  have  also  been  the  attest- 
ig  witnesses.  Notice  must  be  taken  of  the  execution  of 
at  deed  to  fully  understand  D'Esterre's  testimony  ; 
but  it  is  proper,  first,  to  go  back  to  the  circumstances 
connected  with  the  power  of  attorney  to  Mr.  Piercy, 
charged  as  a  fraud,  and  which  was  prior  to  the 
ignment.  It  appears  that  the  dcceiised's  son 
John,  a  clergyman,  had  been  in  the  habit  of  re- 
ceiving her  income  for  her,  but  had  suffered  tt  to  be 
in  arrear  very  considerably;  there  was  a  large  ar- 

[r  of  her  jointure  due  in  1831,  and  u\so  of  the  in- 
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I*  Mr.  Pkfvjkjif 

4t  SMncy  KSI    HglHtl   vj  wtt 

ISSl,  in  m  prntod  bask  ftn 
a  DaUia  stock-farakrr,  to* 
f  ttBcs  to  Mf*  riotfi 
dirideniiK  &c^  ad  it 
ckWr  parpoae.    TW 
to  Mr.  Picfcy,  «W  hi 
icfad  «D  f  o  be  a  gi^  (nm  Ac 
IWtj.  rfal  hgtock.  ftmnlMrifc- 
Im»  wil»  ib4  kin :  bat  it  wmt  strike  ooe  m 
T,  that  mch  boanty.  oTabore  oae-balf  kff 
fbonld  have  been  be^owed  at  tbe  prtOB 
that  hm  ibe  ooly  part  of  her  ^jtupeHj  Mt 
and  the  only  me  unincumbered  by 
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procrsm  and  when   she  had  been  borrowing  of  the        iMj). 

traiiKferee,  even  so  bttlc  as  £lO  for  her  very  house-   . L, . 

keeptu^.  It  is,  in  some  degree,  an  intellif^ble  trans-  Piebct 
fer,  if  intended  to  facilitate  his  agency,  instead  of  act-  WssTaofT. 
ing  through  Mahony  ;  but  more  so,  if  it  were  apprc* 
hendetl  that  the  deceased  might  have  occasion  to  sell 
psrt  of  her  stock  for  her  necessities,  and  that  a  possi- 
bility of  such  sale  was  then  (if  Piercy  was  to  be 
believed)  contemplated  by  Piercy,  appears  from  the 
Jupoltion  of  Mr.  Fitzgerald,  who  acted  in  Mahony 's 
office,  "  that  in  October,  1831,  after  the  liHh,  Piercy 
**  told  liiui  she,  deceased,  wanted  to  sell  part  of  her 
*■  atock,  and  he  (Fitzgerald)  totd  him  there  was  an 
••  eld  power  of  attorney  from  her  in  the  office,  to 
*"  one  Pattersmi,  and  that  Mahony  would  wait  on 
**  bcr  to  see  her  re-cxecute  it;  and  Fitzgerald  shewed 
**  it  to  Piercv  as  executed  to  tlie  said  Patterson,  a 
*•  st4>ck  broker  of  Mahony's."  But  Piercy  went 
away,  and  afterwards  the  |wwer  of  attorney  was  exe- 
cuted to  Page.  On  the  10th  of  January,  1832, 
Piercy  again  called,  and  received  at  Mahony's  the 
e  of  dividend  for  deceased,  due  Hth  January,  1B32, 
two  months  after  the  date  of  the  power  of  attorney  of 
November,  1831.  It  is  observable,  that  instead  of 
taking  Fitzgerald's  offer,  a  new  printed  form  was 
procured  on  a  new  stamp;  and  though  the  directions 

■  of  the  bank,  as  to  execution  and  attestation  of  powers 
of  attorney,  are  strict  and  minute,  Mr.  Piercy,  a  mer- 
cantile man,  disregarded  sucli,  though  endorsed  on 

^ihc  document  before  him,  and  got  two  careless  gentle* 
Hnen  lo  attest  the  instrument,  as  if  executed  in  their 

■  iffcaence,  when  they  had  never  even  seen  deceased's 
penon.     Mr.  Morony  and  Mr.  Copingcr  give  an  ac- 

I  count  of  the  matter.     Mr.  Morony  (the  Mayor  of 
Limerick)  says  Piercy  called  after  him  in  the  street 


MN> 


CASBS    DKTBKHINED    IN    THE 


18-10. 
Hit,  Trrm, 

PiSICT 

V. 


ruib 


that  he  wanted  him  to  s'lgti  a  {>aper  ;  Morony  went 
with  him  to  ilwreaaed's  house,  "  where  Piercy  wenl  u| 
"  stttirs,  ami  returned  with  a  ilocumcnt,  saying 
**  signature  to  it  waft  hcr's,  and  Baid  1  might  tokci 
•■•  word  for  more  than  that,  &c^  so  I  signed,  relying  i 
"  him,  and  not  knowing  ^vhat  it  was."  Mr,  Copin- 
•»cr  (a  barrister)  »»y&  nearly  the  same,  except  that  he 
was  in  lier  parlour,  for  the  first  lime,  after  Morouy 
had  been  thtre,  and  signed  ;  and  Piercy  said  he, 
Copinj^er,  might  safely  sign,  as  Morony  had,  and  tlut 
it  was  a  matter  of  course.  He  goes  into  other  mat^ 
tent  to  shew  Piercy  said  it  was  ^ ;  but  as  Piercy,  he 
saySf  since  injured  him,  and  he  is  excusing  his  own 
act,  I  »iy  nothing  of  those  matters.  The  only  excuse 
for  those  two  gentlemen  is,  that  they  were  impressed 
with  the  conviction  that  it  was  a  matter  of  form  ;  aod 
the  only  excuse  for  Mr.  Piercy  is,  that  he,  as  well  as 
the  deceased,  also  so  considered  it  as  a  matter  of  form, 
and  merely  as  assisting  his  agency,  and  to  enable  de- 
ceased readily  to  sell  any  part  of  the  stock  thai  tier 
wants  should  require,  and  to  collect  diridends  for  her. 
Mr.  Piercy  has  not  adduced  any  evidence  to  shen 
that  deceased,  when  she  executed  the  power  of  attor- 
ney, intended  the  stock  as  a  gift  to  him  for  hi*  own 
Iwnefit,  nor  is  it  so  in  form  ;  and  if  any  evidence  can 
be  dcducihie  from  the  will  of  March,  1S32,  the  men- 
tion there  of  the  stock  as  a  legacy,  goes  to  prove  the 
did  uot  think  she  had  made  such  a  gift  irrevocably, 
or  at  all.  The  jwwer  of  allorney  to  one  then  actiuR 
as  her  receiver  and  agent,  does  not,  on  the  face  of  it, 
purport  to  be  a  gift,  lieing  without  considcratimi 
but  might  he  a  proper  document  for  the  other  pur- 
post's  I  mentioned,  and  was  explained  merely  as  it 
stands,  by  Mr.  Dartnel  to  her,  that  it  was  a  power  to 
Pa^e  tu  convey  the  legal  interest  in  the  stock  to  Mr. 
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*icrcy,  then  acting  in  tier  pecuniary  affairs ;  and  a       l^O- 
limiUr  explanation  was  given  by  Mr.  OartncI  when    ._!,'    "!.!!!!- 
it  mm  afterwards  reacknowlcdgcd  by  deceased,     The      Pik»cy 
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ity  for  reacknowlcdging  the  poivcr  of  attor-  WBdTRupr. 
oey  was  caused  by  the  stock-broker  liaviii^  received 
aud  paid  the  January  gale  of  dividends  under  the 
old  jKjwer  of  attorney,  two  months  after  the  new 
one  had  heeu  executed  by  deceased,  and,  therefore, 
the  reackuuwled^ent  of  the  latter  by  the  principal 
became  necessary.  There  was  no  suspicion  of  fraud 
It  that  time,  and  no  reason  why  Mr.  Oartnel  should 
inquire  whether  or  not  a  gift  was  iuteiided.  But  the 
instrument  vvas  such,  that  the  transferee  could  make 
(if  so  uiiDded)  a  fraudulent  use  of  it,  though  there  may 
DDt  Iwve  been  a  fraudulent  tuisrepresentation  of  its 
actual  contents.  It  is  a  strong  argument  to  shew 
that  at  the  time  of  the  execution  of  the  power  of  at- 
torney, Mr.  Piercy  did  not  deem  it  a  free  gift,  that  he 
procured  two  persons  to  put  their  names  to  it,  with- 
out duly  attesting  it ;  had  he  then  thought  it  a  free 
gif^  and  his  title  deed,  and  not  merely  an  authority 
to  an  agent,  he  would  have  taken  care  to  make  the 
gift  secure  by  following  the  endorseil  directions, 
leaving  nothing  to  hazard.  Why  should  that  mode 
of  aUcstation  have  been  resorted  to,  but  for  fear  de- 
ceased should  say  something  in  the  presence  of  the 
witnesses  indicating  that  the  power  of  attorney  was 
merely  for  agency  business  ?  Though  Mr.  Piercy  and 
the  two  witnesses  exhibited  a  great  laxity  of  morals  in 
the  matter,  his  not  appropriating  to  his  own  use  any 
part  of  the  stock  till  December,  1834,  utTurds  no  ar- 
gament)  as  he  might  have  had  no  occasion  for  it,  or 
feared  to  use  it,  until  he  had  the  will  as  a  protection  ; 
and  we  utusi,  in  charity,  hope  that  he  did  not  get  the 
wer  of  attoiuey  worded  as  it  is,  with  the  occult  de- 
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i^i        aea  vi  immt  ^ynpri^MB  fiar  his  oim  ben^L    I 
At.  T^w.    ^  ^^  ^««eTer,  took  «  Picrty  s  receipt  of  divi- 
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u^^MiZ  ix  tat  pvwer  of  ttxanttj^  of  m^j 
Mort  uaa  io  Atw  mkf  ikt  haik  woaU  not  act  CB 
it  till  reackrwwledped,  w)iieh  was  not  done  kill  A|nL 
l9^^  I  ii  iImi  1 1  iiniwiiiiiii  10  IfwJ  nnr  tn  liniihi 
UK  bt«xb<  A  ot  deccMcd  lo  make  ■  gift  ;  that  on  dM 
23rd  FetK-tHTT,  l^x  sW  signed  s  notiee  to  Akkr- 
■on  Maoaaj  agiinA  poyii^  dividendft  to  any  one 
boK  the  iapi^iiant,  I  Mippaw  iBpreased  with  tht 
idea  ihat  ihe  eoold  change  her  recctraig  attamef 
ai  MiC  pkated ;  that  took  (rface  on  her  finding  ftok 
wiih  Mr.  I^ercy  for  iiregolarity  in  his  payment  of 
her  income.  Far  be  it  fnm  me  to  say  it  was  a  fru^ 
and  not  a  gift ;  bat  I  only  say,  that  the  weight  of  the 
evideoce  here  respectii^  it  is,  that  it  was  not  a  gif^ 
and  is,  at  least,  most  ftuspicious. 

Certain  portions  o(  the  eridence  againat  its  being 
such,  apply  aUo  to  the  alledged  giftof  the  jadgnmit 
dt^bt>  to  the  promoTent,  and  so  I  will  mention  tbem 
together.  The^  judgments  purport  to  have  been, 
on  the  14th  January^  1S32,  assigned  to  Mr.  Piercy 
by  the  deceased,  as  in  considerati<m  of  natural  lore 
and  affection.  The  deed  was  prepared  by  Gewge 
W'eslropp,  Mr.  Piercy's  attorney,  not  from  deceased's 
in>tructious,  but  those  of  Mr.  Piercy,  to  whom  Wei- 
trupp  gave  the  engrossment  to  get  executed.  The 
execution  was  accordingly  procured  and  superui- 
tended  by  Piercy,  proniovent  being  also  present,  and 
Mr.  Piercy  procured  the  witnesses  to  attest;  but  be 
ftid  not  bring  George  WciUiropp,  who  had  been  witb 
t)ecea:>L'd  in  18^1.  They  are  the  same  witnesses  ■> 
tliu>ic  whose  nanieii  attest  the  will.  Mr.  D'Esterre  bis 
been  examined  to  prove  the  execution  of  the  deed,  and 
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■■  the  memorial  of  it     I  presume  ho  had  not  read  the        iflw. 

whole  over,  as  he  has  not  said  he  did  so,  nor  would      '     ""^^ 
'-  socb  be  customary  ;  he  deposes  to  her  execution  of  it      Piehct 
ID  hit  and  Mahoiiy*8  presence,  of  her  free-will  and  ac-  -WBaTiiopF. 
cord  (meaning,  of  course,  so  far  as  appeared  to  him). 
His  conduct  at  the  act  shews  that  her  transferring^ 
^Kr  intcrpst  in  the  judgments,  without  a  valuable  con- 
^kderstion,  in  her  lifetime,  without  even  reserving  the 
Bntomc  of  them  during^  her  life,  struck  him,  iik  it  must 
at,  as  an  extraordinary  and  suspicious  cireumstiincc; 
juid  he  says,  on  cross-examination,  that  tier  being  sn 
^ed,  about  eighty-four,  was  the  reason  for  his  being 
particular  in  fully  explaining  the  deed  to  her.     The 
17Ui  article  pleads  that  she  required  it  and  the  me- 
morial to  be  read,  but  D'Esterrc  docs  not  swear  up  to 
the  article  ;  he  deposes  that  he  asked  her,  prior  to  its 
^^^ecution,  had  she  read  it,  and  she  said  she  had  ;  he 
*then  dei>oses  tlius  :  "  notwithstanding  which,  I  read 
^**  ihc  suhstjmce  of  it  to  her,  to  convince  her  that  every- 
^p*  thing  was  right,"  as  if  she  was  anxious  to  execute 
Hit.     But  he  does  not  specify  how  much  of  it  he  read, 
or  what  he  means  by  **  the  substance",  or  whether  he 
read  the  covt-iiant  for  title  on  her  part  at  the  end  of 
_^lhe  deed  ;  he  then  proceeds  to  say,  he  distinctly  in- 
Vlbnned  her  that  by  executing  the  deed  she  would  ab- 
solutely convey  away  her  entire  interest  in  the  judg- 
ments so  that  if  she  changed  her  mind,  and  became 
jealous  or  dissiatistied  with   Mr.  Picrcy,  she  would 
afterwards  find  it  difficult,  if  not  impossible,  to  alter 
,    or  revoke  it;  but  she  was  determined  to  do  the  act. 
■And  he  says,  till  he  went  to  witness  it,  he  knew  nothing 
of  it,  or  the  instructions  for  it,  and  that  it  was  only  on 
condition  of  explaining  it  to  her,  that  he  l>eeanie  a 
witness  to  it,  althougli  so  iutimate  with  l*iercy.    The 
^«»hole  transaction  was  conducted  by  Mr.  Pierey  ;  he 
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brought  the  deed  there,  was  present  all  the  Ume  with 
Mrs.  I'lercy:  and  took  the  deed  away  after  execution. 
Mr.  D'Esterrc  went  to  witness  at  the  request  of  Mr. 
Piercy,  his  intimate  friend  ;  yet  his  eridence  is  cal- 
culated to  impress  on  the  mind  opposinf^  matters;  one 
that  he  would  only  consent  to  witness  the  deed  but  on 
condition  of  being,  as  it  were,  her  guardian  and  pr^^ 
lector  ;  and  the  other,  that  he  was  penuading  her  ^H 
a  conrictiun  of  everytliing  being  fair  and  right,  even 
her  coTenant  for  title.  He  dues  nut  say  he  then  read 
the  di^ed  so  as  to  fully  undenttand  it,  or  that  Mahon, 
the  other  witness,  wus  present  at  these  explanations: 
he  could  not  well  have  l^een  called  un  bv  deceased  lo 
protect  her,  as  he  wus  t/uasi  a  stranger  to  her,  and  | 
had  not  been  iu  Limerick  for  two  or  three  years  be- 
fore then.  D'Esterrc  was  not  privy  to  the  concoction 
of  tlie  assignment,  or  the  motives  for  it,  so  that  be 
cannot  say  whether  the  object  of  it  may  not  have  been, 
as  deceased  conceived,  merely  with  the  view  ofpnr 
ceeding  on  the  judgments  in  the  name  of  Piercy,  in- 
stead  of  tier's,  against  her  own  grandchild,  as  niij^bl 
be  necessary  to  recover  the  interest  of  these  judginetil 
debts. 

Though  that  assigumenL,  puqiorting  tu  be  a  present 
gifl  of  those  debts,  was  made  in  January,  1832,  the 
deceased  executed  the  iinpuguant's  will  in  a  frame  that 
is  incompatible  with  the  supposition  that  she  bsd 
dis^wscd  previously  of  all  her  stock  and  all  ber  juil;;- 
mcnts;  for  thereby  she  not  only  makes  a  specific  gift 
of  the  stock,  as  if  she  had  power  over  it,  but  gives  le- 
giicies  to  the  amount  of  X  UiOO,  an  amountivhich  could 
not  be  at  all  Hvailable,  had  the  judgments  been  ajsigned 
absolutely  away  ;  nrd  she  owed  a  jMtsi  Mt  bond  for 
£500  ;  though  she  might  have  been  obliged  by  die 
impugnaut  to  will  the  stock  to  him,  could  she  hare 
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■  been  forced  to  make  the  other  bt^quest  of  tlie  XlGOO  IMO- 
in  favour  of  promovent,  her  brother,  and  sister,  and  '  ■  ^  "'"**^ 
ihtf  others,  and  would  slie  have  uiade  them  volunta-  Fikrct 
rily,  had  she  thought  the  funds  for  their  payment,  the  ^VKiTstorp. 
judg^ment  debts,  had  been  withdrawn?  But  suppose 
■fliat  wit)  out  of  the  way,  how  is  the  paper  to  Mr.  Le- 
"  landf  in  May  and  dune,  183'i,  eontain'tng  intended 
bct|uest3  to  a  greater  amount,  to  be  accounted  for  in 
a  lady  of  her  undei-standing,  if  she  tliought  she  had 
parted  with  stock  and  judgments  ?  And  when  she 
composed  that  letter,  she  was  in  her  closet,  free  from 
all  inHuence  of  any  sort.  Observe,  next,  the  deposition 
of  Mr.  Richard  Gab1)clt,  one  of  the  witnesses  to  the  im- 
pugnant's  will,  who  says  that,  at  the  execution  of  it,  she 
gave  bim  instructions  for  a  deed  to  save  the  legacy 
duty,  to  be  executed  by  her,  assigning  to  trustees  the 
stock  and  the  judgments  in  trust  for  herself  for  life, 
remainder  for  the  legatees  ;  would  she  have  so  done 
without  remoustrauce.  lielieving  she  had  parted  with 
them  altogether,  even  though  she  was  averse  to  the 
mil?  And,  as  Mr.  Gabbett  says,  she  convened  with 
him  on  tlie  instructions  for  the  deed  and  its  objects, 
and  well  understood  them,  and  mentioned  the  stock 
and  judgments  as  what  were  to  be  conveyed  to  the 
trustees.  He  says  also,  that  in  March,  or  early  in 
Aprili  I8;J2,  he  was  preparing  the  deed,  and  in  order 
to  be  enabled  to  do  so,  he,  in  impugnant*s  presence, 
i|iplied  to  Mr.  Piercy  for  the  certificates  of  the  judg- 
ments, when  Piercy  handed  them  to  him  at  once, 
without  mentioning  any  claim  on  them  of  his  or  his 
wrife ;  and  it  appears  that  Piercy  was  aware  of  the 
purpose  for  which  the  certificates  were  required,  and 
that  such  a  deed  was  contcmplatcil,  for  on  meeting 
G«bbclt  in  the  street,  he  told  him,  as  from  deceased, 
that  she  would  not  execute  it,  as  it  would  put  it  out  of 
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IMO-        her  power,  if  inclined,  to  alter  her   will;  and    Vttnf 
did  not  then  make  any  cUiai  fur  himself  or  hU  wife 
on  twitat  was  to  be  wsJgned.  or  intimate  that  Ueccaird 
had  otherwise  disposed  of  any  of  it,   u  a   reioon  for 
her  non-cxcvution.     ItU  true,  as  relied  on  by  promo- 
icnt,  that  Piercy  (when,  |MrticuUirly,  docs  not  appnr. 
but  at  all  events  not  before  the  latter   end  of  1833| 
shewed  the  deed  of  assignment  of  January,  183J,  lo 
John  We^tropp,  the  debtor's  agent ;  and  c4atmed  to  be 
paid  the  arrears  of  interest,  as  for  his  wife,  and  th^■a^ 
ened  to  proceed  on   the  judgnienrs   if  not  paid  tbe 
interest  at  once  ;  but  that  would  not  be   inconsistent    ' 
with  the  object,  if  Buch  it  was,  asngned  for  the  fran^y 
of  the  deed,  that  the  deceased  should  not  osteosilif^ 
sue  her  gnrndion.    Mr.  John  Westropp  ays,  that  tie 
tltereupon   paid   the   interest  thenceforward  on  hii 
( Piercy '»)  guarantee.     But  it  is  observubic  that,  not- 
withstanding <ill  that,  wlien  the  idea  of  Uw  proceeil- 
ings  wus  over,  the  receipts  for  the  interests  for  tbm 
years  ending  with  1834   were  given   to  the  agent, 
signed  by  the  deceased,  io  the  usual  place  for  recrir- 
iug  (Krsons  tu  sign,  and  hud  the    name  Jatic  Pinrv 
tu  the  left  hand  of  tluit  signature.  One  receipt,  dstnl 
the  15th  of  October,  1H33,  is  for  Xl6(i  odd,  for  two 
years,  to  June,  August,  and  October,  1833,  on  the 
different  judgments,  the  interest  Iwiiig  payable  at  par- 
ticular periods;  and  the  other  dated  21st  of  January. 
1B35,  is  for  one  years  interCHt,  due  to  JTtli  October, 
1834.     Why  did  the  deceased  sign   the   receipts  u 
the  principal,  and  why  did  Mrs.  Picrcy's  name  appear 
at  the  foot,  rather  as  a  witness  tlicreto,  if  she  const- 
dcitd  the  pro|)erty  Iier  own,  and  if  the  deceased  so 
considcivd  it,  unleKK   those  receipts,  us  is  xuggfstwl, 
have  been  so  drawn  nh  to  keep  the  deceased  in  igno- 
rance that   the  judgmcntt  were  passed  away  from 
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her  altogether  for  the  benefit  of  the  proniovent? 
From  the  testimony  of  Catherine  Monahan,  on  ivhom 
implicit  reliance  cannot  be  placed  in  all  respects,  it 
RMV  be  collected  that  the  amounts  of  these  receipts  wiBTaon*. 
fvrre  acttialty  paid  by  Piercy  to  the  deceased  ;  for  iu 
gifing  her  testimony  as  tu  the  irregularity  of  his  pay- 
tnciits  to  her,  and  without  the  receipts  being  exhibited 
to  her,  bhe,  in  answer  to  tlic  43rd  article,  sliew8  that 
cwly  iu  February,  1S35,  there  was  one  receipt  signed 
for  XOQ  (probably  for  the  jointure,  which  was  £120 
a  year)  that  vhe  required  payment  of,  and  uiiutlier 
rrct*ipt  for  £80,  mcntionetl  in  her  answer  to  the  7tli 
srticlc,  which  Piercy  admitted  was  for  £80  wliicli 
she,  de-ccased,  nientiojicd  she  liad  before  signed  lor 
liiin,  and  complained  he  had  not  paid  lier,  though 
dmwu  a  month  before.  Now  what  other  receipt 
could  that  he,  than  tlic  receipt  of  tlie  *2Utuf  January, 
1^5,  for  £H(>  odd,  pa.ssed  to  John  Westropp  for  the 
I .    inlereHt  of  judgments  ? 

The  irregularities  the  deceased  complained  of  were 
the  cause  of  her  quarrel  with  Piercy,  as  is  evidenced 
by  the  two  notices  of  23rd  February.  1835,  signed  by 
|Hbpr,  and  drawn  by  John  her  son  (perhaps   under   his 
^Bifluence)  to  Mahony  and  John  Westropp,  not  to  pay 
^■he  dividends  of  the  stock  or  the  interest  of  tliejudg- 
Hpent  debts  to  any  one  but  John  Westropp.     Cathe- 
rine Motmhan,  to  the  41st  article,  also  mentions   the 
anxiety  of  deceased  to  get  the  bonds  returned  whicli 
she  ha<I  given   Mr    Piercy  when  about  to  have  the 
Judgments  entered;  and  to  the  2tst  article,  she  says, 
that  the  had  heard  deceased  ask  him   for  them,    and 
thai  his  reply  was,  "  they  would  be  as  safe  with  him 
•fi  with  her."     She  might,  perhaps  have  Invented  or 
exaggerated  in  that ;    but  in  her  answer  to  tltc  14th 
jclc.  ahe  vouches  Robert  Westropp,  the  grandson, 
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prontuveiit'g  brotlicrt  when  she  slates,  u  ft  fiwt,  ibal 
drc-oascd  in  Kebniary,    1835,  desired  him    to  go  to 
Pirrcy  for  the  bonds  but  that  as  he  was  goin^,  Piercy 
voluntarily  restort-d  them  to  her,  apparently  with  wii- 
Jingness,  uid  told  her  to  see  if  tbey  were  all  right, 
nnd  did  not  mention  any  claim  thereon,  Uiongh  she 
hud  then  quarrelled  nitli  him ;  then  xhc  handed  them 
to  her  Ron  John  to  keep.    Now  was  that  natural  con- 
duct, if  cither  «he  or  Picrcy  considered  the  judg- 
ment* not  hers  at  the  time  ?  And  it  i$  worthy  of  ob- 
nervation,  that  the  awignmcnt  had  not  been  mode  w 
a  trustee  for  Mre.  l*iercy'g  sole  and  ticparate  u*e,  bat 
Icrt  entirely  in  the   power,   lejfaliy   »|»eakin}^,  of  her 
husband,  the  ajrcnt  of  deceanvd,  who  had  then  uo  ad- 
viser but  liimself.     To  say  the  least  of  that  assign- 
ment, it  was  like  that  of  the  ]x>wer  of  attorney,  aver}- 
»UKpiciuuti    trun»ctiun,  aud   both    were    suapicuusly 
framed,  even  if  desi^ird  to  enable  her  a^nt  to  re- 
cover her  income,  hein^  both  calculated  to  leave  the 
principal  of  the  stock  and  judgment  debts  at  the  st&c 
disposal  of  the   aj^ent,   instead  cif  the    income  only. 
'riiesc  acts,  however,  are  before  mc,  not  to  decide  on, 
but  a»  circumstances  material  to   ilic  eonsiderstida 
whether  the  will  of  )H33  Khuuhl  be  athnitted  to  proof 
or  not. 

I  take  the  principle  Uid  down  by  Sir  John  NielioJI, 
Irtfintm  v.  lVyntt{n)^  to  be  just,  and  not  to  havehcfti 
overruicii,  although  his  decree  was  rever8ed(6).  Thit 
principle  is,  that  whenever  facts  are  proved  ainoant- 
ing  to  a  case  of  strong  suspicion,  additional  evide&er 
in  proportion  to  the  suspicion,  besides  the  mere  foe- 
itim  of  the  will,  is  required,  to  clenr  up,  or  remorr  tht 
efiect  of  the  suspicion,  by  neutral  iziiifr  the  facts  out  of 
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which  that  sui^picion  arose.  Tlie  Court  of  Delegates  1840. 
dopted  the  same  priiieiple,  and  founded  their  judg-  .  ' '  ^  "^'. 
nient  of  reversal  on  this,  that  the  facta  proved  by  the  Pntac» 
appeliant  had  sufficiently  rebutted  the  suspicion ;  one  Webtrop^, 
ground  of  which  was  the  relation  of  conlidencc 
between  attorney  and  client  (as  that  between  princi- 
pal and  agent).  Here  the  principal  grounds  of  sus- 
picion are,  that  Mr.  Picrcy,  at  the  very  commence- 
ment of  his  agency  to  a  helplcjis  old  lady,  aged  above 
ninety  yeans  who  applied  to  him  for  aid  on  the  stop- 
page of  her  income,  just  then  obtains,  by  his  own  sole 
act,  a  gift,  as  he  alledged,  of  all  her  Government  stock 
hi  presenti,  amounting  to  the  large  sum  of  X2'20l 
odd,  and  at  a  time  when  the  dividends  arising  from 
it  were  her  only  income  then  freely  and  certainly  re- 
ceivable ;  that  in  si\  weeks  afterwards  he  procured 
from  her  a  gift  of  the  principal  and  interests  of  judg- 
ment debts,  amounting  to  Xl.*)(X),  by  a  deed  in  form 
to  his  wife,  but  in  sulwtance  to  himself,  for  which 
deed  he  alone  gave  the  instructions  to  his  own  attor- 
ney, and  sHperintendcd  in  person  its  execution  and 
the  attestation  of  it  by  pei'sons,  one  a  total  and  the  other 
a  comparative  sti-anger— the  deed  thus  leaving  to 
the  old  lady  no  income  but  her  small  jointure  and  the 
rent«  of  an  inconsiderable  holding  for  her  life,  both 
impunetually  paid  her,  and  for  the  Hrst  of  which,  the 
arrcar*  of  jointure,  she  had  been  obliged  to  employ 
the  same  agent  to  recover  in  a  Court  of  Equity; 
and  that  at  a  subsequent  period  he  conducts  the  trans- 
action of  the  will  of  March,  1833,  procuring  the  at- 
tendance of  the  witnesses,  being  always  at  every  time 
present,  during  the  preparation  and  execution  of  it; 
which  will  gives  all  her  remaining  property  and  her 
executorship  in  form  to  his  wife,  hut  substantially  to 
himself,  without  limitation  to  his  wife's  separate  use 
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m*t        jr  II  ner  juaaraa,  amd  proteds  tlie  two  su^idous 
"^  "'*"*'    itKiife- .  X  firiiiiri  lyyw'iMg,  thai  such  a  dispoiitun 
'■mm:'      «c»  nrwiiaWfiit  widi  Mr  prvrious  mtentUMU,  eTidenced 
i«  vex  jetMT  u  Lcfaad,  and  bj  the  alledged  will  of 
i  ^.yz-  M  dir  » taemimf:  her  intcntHHi  to  make  ■  pro- 
v-hiua  iir  a*  -ic^  chihlrrn  of  her  late  son,  Robot* 
jDii.  iifr  Jiiaf.BU.1  Aane  who  lired  with  her;  tbe 
vii  .ir  I>»':^  ■•  W  Wmftcr  more  noticed,  gives  ber 
•MU.  HiUTf.  lad  bcr  ^iiadion  Robert,  the  promovent's 
ar^jci^r.  £jt.*}  Izwh.  each,  nd  a  like  sum  to  the  aepi* 
eac±   jMf  -x  vat  praaftOTCBt,  and  £lo  a  year  to  ber 
^lu^ncier  Aane.  iom^  it  gives  JcJin  her  stock,  mi- 
<Bif.   JIM.  eajK'JUuniup ;   and  the  letter  to   LeUnd 
f  !<»  jb>C7iiLtatift>  1^  the  derise  of  all  her  propertf 
b  xraAM%.  La  crust  tor  ber  sons  John  and  Henry,  for 
tiitfir  -i«w  ins  paying  £2oi)  each  to  the  promoTOit 
joti  :«r  :«k>  »i£ers  and  brother    Robert ;  and  XlOO 
w  iur  gruhijaughier,  Mary  O'Cailaghan,  and  £30 
ti*  iu  i<r  grmfaUiightenc ;  and  she  leaves  proinoveot, 
jer  s:jter.  and  bnxher,  reuduary  l^atees,  after  the 
ceveictf  c><'  ij^r  CW(>  $00$ ;  and  leaves  £lO  a  piece  to 
rjc:i  .r^i:-^ruKlch:id ;  and  she  leaves  to  her  dauj^- 
ur  \'^r.^,  wjo  iive&Kith  her,  the  interest  of  £oOO 
tor  \\^T  .Ae,  *ad  she  owed  the  post  obit  bond  beside; 
chi»  leftdf  L>  iijted  lith  May,   183*;^;   then  foUom  t 
pa>c»cnpc  diiced  V>th  June,  1832:  *'you  see  myvtsh 
**  t^  to  provide  tor  my  dear  son    Robert's  childfeOt 
"  ikuuely.  Jane.  I>urkey,  Sarah,  and  Robert,  the  mt 
"  being  well  provided  for."       One   thing  is  ofaier- 
Tjble    throughout   that    document,    the    great  anxi- 
ety expre^ssed  by  the  writer  to  have   her  will  madf 
secretly.     In  the  tirst  part  ^e  says,  *'  it  would  be 
"  a  satisfaction   to    have  my   will    settled   unknown 
**  to    all   interested    persons,   except    Mr.    Gabbett 
"  (not  the  witness),  not  even  my  daughter  living  with 


•*mo;  write  to  >rr.(;aMK'U toihat  effect;"  am!  inthe       i8»o. 
pwlscript,  which  slie  begun  with  ukin^   Mr.    Lcland    . 
for  «n  answer  i»  soon  a&  cunvenieiit,  she  says  she  does      Fibrct 
tiut  wish  strangers  to  know  nnything  of  her  aSairs.    WEB-raopf. 
Whether  that  letter  was  put  into  the  post,  or  giren  to 
anyone  to  send,  or  whether  it  was  intercepted,  or  from 
what  custody  it  has  made  its  appearance,  is  veiled  in 
impenetrable   mystery;    even    Catherine    Monahan, 
rho,  by  her  own  account,  overheard  and  saw  ahnost 
rrerything  her  mistieiiia  said  or  did,  is  mute  on  the 
subject;  but  the  decease<l  did  not  destroy  it;   ami  it 
does  not  appear  she  ever  afterwards  received  or  had 
any  communication  from  or  tvith  Leiand  or  Ciabbett, 
Neither  the  will  of  18;i2,  nor  that  paper  written 
in  June,  I8S2,  at  all  prepares  us  tu  expect  a  devise  of 
Jill  her  property   unconditionally  to  one  individual, 
though   a  child   of   her   deceased    brother    Robert, 
«nd  [Missing  by  all  his  other  children,  even  his  son, 
bearing  his  name  of  Kobcrt;    and  accordinj^  to  the 
promovent's  case  here,   the  will  set  up  by  her  was 
fuUy  disclosed  to  the  party  interested,  and  a  stranf^ef 
mu  employed  to  prepare  it,  for  Mr.  D'Esterre  says  on 
his  second  cross-examination  he  was  requested  by  her 
10  draw  her  will,   and  that  she  told  him  she  wished 
him  to  do  ro,  us  he  had  been  n  witness  to  (not  the 
framer  of)  the  deed  of  assignment  of  January,  1832; 
tlina   impliedly  suggesting  that  he  was  not  so  entire 
a  itlranger  to  her,   though  he   liad  not  been  in  Lime- 
rick  for  nearly  three  years  before  the  assignment, 
which  had  been  executed  nearly  fifteen  months  before 
the  will  of  1833;  and  that  in  the  interval  between 
the  asaignment  and  that  will,  she  had  signed  the  will 
ot'1832,  imd   wrote  the   letter  to  Leiand,  cNpressive 
of  her  wish  that  Mr.  Gabbelt  should  l>c   employed, 
from  her  disinclination  to  hare  strangers  conversant 
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of  thk  will,  aeept  iaher 

t>»WD'EiHR«,tikaffalie  execatedhoiitbefiAil 
Md  Ae  I  Icli,  tb«t  when  be  wha  |n. 
iK*>Wr  forexecation,  thedbmnri 
mtMitmed  io  it,  id4  (bl 
h«r  moBpf.  Mml 
H«  tola  hcT  thai  the  «st  b 
:togire  tbeswn^uveOs 
Botconlrot  with  khit,ak 
■iKfcd  it.  and  introJucwl  tW  «aJ 
r;~  «rf  dra  tWdefiberatpIv  execoted  it  ■  Ar 
'  «f  liai  Md  Ifabea.     AU  the  riimiufm 
tfe  •nginl  iutnictions  at  hi»  fint  ffof 
iitiuition«  on  wfcidt  k 
Mr.  ISnrr  oSed  on  him   about  thrrr  dm 
&r  cKccataoa  of  tbe  will,   and  leU  his  dci 
nrj  iC  and  wanted  her  will  6nw% 
who  had  attested  (bOtwb 
r)Aeaa^gHMne,  lo  «tt«st  her  nill;  tktlFtari 
bed<hattibcr,  where  she  «*  ■> 
tkit  Ae  kdd  him  she  wishrd  him  to  prtptrr 
far  her,  as  be  had  been  (vnTmuit  of  bff 
giAi  10  her  ^fanddaughter  (this  latter  mma 
m  his  cro$5-examinatiofl  on  4r 
■KSt  HC  of  ^rtcmgatonest  or  on  his  examinatiae  It 
v),  m  that  be  would  be  tlie  most  proper  prnoi 
•ocMiplite  (^  tiamadion  by  making  Iier  wStfe 
(chongh  he  had  not  drawn  the  deed).     Whrv* 
■t  matter  Bllitlged,   or  st  Icvi  d* 
«■  hit  fint  cross-ex imi nation,  to  the  flth  i*- 
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'jttwred,  ad  to  liis  fii^t  eceintr  1 


,  and  the  instructions 
He  sav^  to  that  5th  iulerro- 
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.he  received  from  hei ■? 

ilory,  thai  the  Instructions  she  gave  him  were,  **  to  wtsriiopr, 
"  leave. all  her  property  to  promovent,  except  £30  a 
■/*  piece,  aud  uiie-halt'  of  lier  clothes,  to  eacli  maid," 
"  wfiieh  were  so  simple  he  took  no  note  of  tliem.  H« 
sojt  lie  wL-nt  liuine  and  tliere  drew  the  will,  and  next 
il«y  brought  it  to  her  fur  her  execution,  in  company 
also  (be  it  observed)  with  Mr.  Picrcy  only;  tliat  she 
<Iid  not  execute  it,  but  that  iit  that  second  vtiiit  th« 
will  was  read  aloud   to  her    in    Piercy's   presence, 

tMahon  not  being  tiicrc.  Now  on  inspecting  the  will, 
ihc  word  *'my"  appears  to  have  been  changed  into 
"money,"  which  is  the  way  in  which  D'Estcrrc,  in  his 
answer  to  tlic  Uth  article  of  proniovent'it  additional 
allegation,  says  he  introduced  it.  The  iutroduclion 
^4#f  Uiat  word  "money,"  or  rather  the  niclamorpliosis 
Bof^'my"  into  it,  as  well  as  the  time  and  place  of 
K fluking  it,  have  been  n>uch  observed  on.  and  have 
been  accountetl  for  in  several  ditfcrent  and  iuconsia- 
^Xeiit  modes  ;  the  allegation  (in  its 7th  article)  framed 
"of  ct»urse  after  a  communication  with  Mr.  D'Estcrrc, 

|>utes  the  altenttion  to  have  been  made  in  her  presence 
vs  if  on  tlie  second  day ;  but  his  answer  to  that  article 
Aays  that  he  took  the  will  home  on  tlic  second  day, 
Aud  altered  it,  and  brought  it  on  the  tliird  day  to  her 
J4»  execute ;  tlie  answer  to  the  tith  interrogatory, 
6r»c  set,  implies  that  instead  of  taking  it  home  the 
secoml  day,  he  had  left  it  with  her;  ibr  his  answer  to 

tlliat  interrogatory  is,  that  on  explaining  it  to  her  the 
second  day,  she  desired  him  to  leave  it  with  her,  and 
that  probably  the  next  day  she  might  lx>  bettor,  and 
out  of  bed;  but  in  his  answer  to  the  first  allegation 
Ac  says  »'»P  dictated  licr  will  to  liim,  saying  uoilving 
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of  mere  instructions.    *•  I  wrote  it  from  her  dictatiou.** 
Kvery  professional  man  must  know  the  difference  be- 
tween  writing  at  a  party's  dictationi  and  composing  ^ 
fi-oni  his  instructions  at  another  time  and  place.    IfH 
he  he  correct  in  saying  his  instructions  were  simply 
lu  g-ivc  promovent  all  her  property^  not  merely  pr 
periy  ejusiiem  generis,  how  did  it  happen  that  tl 
will  should  bfg'in   with   the  speciHc  bequest  of 
"  my,"  changed  into  *'  money,"    **  furniture,  linen, 
"  plate,  china,"  &c.,  and  revoking  all  former  wills  ? 
and  was  it  necessary  to  take  a  document  away  home 
to  make  such  an  alteration  of  the  word  *'  my/'  in-^ 
rtcad  of  rctlrawing  or  interlinin|r  ?  and  why  ahouIdS 
any  person  intending  to  give  all  her  property  a&  ia     , 
the  will,  have  thought  the  alteration  necessary?  I^^| 
however,  licr  intention  was  merely  to  give  fumitnre, 
plate,  china,  linen,  and  other  property  ejiuderm  gene- 
ris^ and  on  hearing  it  read,   wished  ah>o  to  pass  her 
ready  money,   the  alteration  wait  natural,  and  easily 
accounted  for.   Mr.  Piercy  was  present  at  the  execn- 
lion,  as  he  was  with  D'Esterre  at  each  visit,  and  it 
would  appear  that  D'Esterre  was  never  one  minute 
alone  with  her;  that  Mahon,  even  if  he  attested,  knew 
and  heard  nothing  that  passed  on  the  subject  of  in- 
Mructions  or  subsequent  alteration  of  the  word  "my," 
or  reading  over ;  so  that  Mr.  D*  Esterre  is  the  sole  com* 
pclcnt  witness  to  uphold  the  instrument  executed 
under  such  suspicious  circumstances,  revoking  all  for* 
mer  wills ;  and  in  a  case  which  is  so  suspicious,  and 
which  commenced  with  Mr.  Tiercy  having  prevailed] 
un  two  gentlemen  of  fair  character  to  attest 
eeution  of  an  instrument  neither  had  seen  thci 
execute,  and   which,  counsel   says,  shews   the  good 
rharaclcr  he  hore. 

I  do  not  consider  the  unsupported  testimony  of  oue 
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witne3s(<i)  sufficient,  in  such  a  case,  for  nic  to  pro- 
Ikoutice  for  the  will,  conducted  in  all  its  stages  by  the 
'^party  benefited^  and  he  the  deceased's  confidential 
'^hf^nt,  and  the  evidence  of  D'Esterrc  is  not  confirmed 
in  any  way  ;  there  is  no  evidence  of  any  previous  in- 
timation of  deceased's  Intention  to  make  snch  a  will^ 
or  declaration  of  preference  of  the  Piercys  over  all 
others,  cvpn  promovent's  sisters  and  brother.  There 
Iras  DO  subsequent  recognition  or  reference  to  the 
will,  by  this  helpless  old  lady  of  ninety,  who  appears, 
by  her  letter  to  Leland,  to  be  of  a  soft,  timid,  and 
vnregisiing  disposition,  and  rery  confiding,  as  Ca- 
therine Monahan  says  ;  and  there  is  no  evidence  thnt 
this  will  was  ever  in  her  possession,  or  that  slic  ever 
mAerwards  saw,  or  spoke  of  it,  so  that  her  intention 
could  be  ascertained ;  nor  does  it  appear  who  took 
kept  possession  of  it,  or  whether  or  not  it  was  found 
oitgst  her  papers.  I  do  not  go  on  the  catic  set  up 
ioipugnaiit,  that  Mr.  D'Esterre  was  with  de- 
but once ;  Catherine  Munalian  is,  as  to  tliat 
d  deceased's  expressions  aAer  he  and  Piercy  left 
r,  quite  extra-articulate,  her  deposition,  and  the 
impu^ant's  articles,  being  convci'sant  of  different 
subjects.  The  19th  and  20th  articles  of  impugnant's 
ditional  allegation  refer  to  the  deed  of  assignment, 
d  make  the  time  January,  1832  ;  and  the  answers 
Catherine  Monahan  thereto,  apply  to  the  will,  and 
c  the  lime  the  Spring  of  1834,  uieanitig  plainly 
833 ;  and  she  is  also  extra-articulate  and  extra-inter- 
rogate in  other  places,  and  evidently  c\aggerates  against 
Kiercy,  so  she  cannot  be  relied  on  to  his  prejudice. 

rut  on  the  grand  features  of  the  case,  and   Mrs. 
(a)  Sm  Br7dgMv.  Kiiv.  I  Hag.  266.  »«  :  MoHr.  BrxiMler,  1  PItil. 
SMi  Tb«akBtooD.  Manoa.  4  Hag.  3)3;  Jo<li«Ur.  Crop,  I  Le»j  2^\. 
V.  Pigme,  %  |<«^  61U,  im. 
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hJ^7^'        Piercy's  evidence,  1  do  not  consider  the  suspicion! 


raised  against  the  will  as  sufficiently  rebutted,  and, 
FiERCT  therefore,  it  cannot  be  admitted  to  prolnte.  But  an; 
y'EsTBorF.  decree  against  this  will  will  not  cause  the  promorcnt 
much,  if  any  loss,  in  a  pecuniary  point  of  view,  if  the 
stock  and  judgments  were  hers,  as  I  only  remove  the 
bar  created  by  tlie  will,  which  prevents  the  qiiestioih 
ing  the  two  deeds,  which,  if  she  can  establish,  will 
procure  for  her  husband  and  her  a  sure  title  to  nearly 
£4000  of  the  deceased's  property(a). 

Now,  as  to  the  will  of  1832,  chieBy  in  £iToarof 
John  the  son,  it  is  rather  surprinng  Uiat  it  shouM 
have  given  him  the  £2261 10s.  stock,  and  the  restdue. 
and  trusted  all  to  his  management,  as  her  executinv 
nearly  about  the  time  when  he  had  been  so  ne^ligeot 
as  to  suffer  all  her  income  to  run  in  arrear,  and  so  coold 
not  have  been  in  much  favour.  He  had,  besides,  s 
sufficient  income,  and  no  child.  The  preparttica 
and  execution  of  this  will  of  1832  was  entirely  con- 
ducted hy  him ;  and  it  appears  by  the  cross-exsmioi* 
tiun  of  Richard  Gabbett,  his  solicitor,  and  a  witness 
to  that  will,  that  the  instructions   for  it  were  given 


(  r^  A  Itill  *raf  filed  in  tlie  Court  of  Chaiiwrj  after  the  termiutieo 
pi  ihis  suit,  hT  tlic  admiiiiatrfttor,  in  wbit-h  a  decree  wai  proDOODeeil 
ill  Triiiitj  TtTiii,  1845,  whereby  the  deed  of  assignment,  bearii^dale 
l)if  t4th  JaiuiQi'v,  Itt3'2,  of  the  thret^  judgments,  uid  the  power  of  al- 
lomvv,  hearing  date  the  30th  of  November,  1831,  were  eoDdemnedu 
fraudulent  uid  void ;  and  it  was  ordered  th&t  an  accoant  be  taken  of 
thei>ersonal  estate  of  the  deceased,  and  especially  of  such  part*  ai 
raiue  to  the  handa  of  Piercj'  and  his  wife,  either  during  d«cease<l't 
life-time  or  since  her  decease ;  and  that  W  illiara  Piercj  do,  within  nt 
months,  transfer  to  the  credit  of  tbe  caiise  the  bqoi  of  ^2261  )0«.  three 
aiida-half  per  cent  atock,  in  lieu  of  the  like  sam  sold  oat  mndconrerUii 
bv  him  to  hia  own  use ;  and  invest  in  the  purchase  of  the  satbe  stock  lEti 
amount  of  the  dividends  which  would  have  accrued  due  on  the  same 
from  the  date  of  the  trwisftT  by  him  to  his  own  use,  to  thedavof  sacb 
t'lLrcbuc,  and  Iraosfer  such  purchaf  e  to  the  credit  of  the  cause. 
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to  UicIiardGHbbftt's  father  (uho,  Hichard  says,  made 
the  niugli  draii),  not  hy  deceased  herself,  but  by  im- 
|>u|rii:int,  the  pjiriy  principally  beneHtcd.     If  Richard 
CiBbbctt's  father  wns  the  Mr.  Gabbctt  mentioned  in 
the  letter  to  Lcland,  the  case  is  stronger  against  the 
inipugnant.  It  is  reiuarkuble,  that  neither  is  that  Mr. 
Gabbctt  produced  to  give  an  accuunt  of  tltat  trans- 
action, nor  \n  the  draft,  or  its  non-production,  nc- 
oounted  for.     In  the  draft,  the  legacies  to  Henry, 
proiiiovent,  and  her  bruther,  must  have  been  £500 
to  each.     Mr.  Uichnrd  Gabbctt,  the  impiignnnt's  at^ 
tomey.  was  given  the  draft  to  fair  copy ;  but  he  docs 
■not  do  so  exactly,  for  )ic  states,  "  that  iuipugnant  (not 
•^  deceased)  instnictcd  iiim  to  turn  the  legncies  into 
■**  British  money."  Noxv,  the  production  of  the  rough 
drift  would  shew  whether  the  legacies  therein  were 
-in  Ir'tsh  currency,   so  as  to  ascertain  whether  they 
^ivere  lessened,  or  only  equalized  by  the  convci-sion. 
■The  attesting  witnesses  are  Mr.  Uicliard  Gabbett* 
and  Mr.  Worrall,  tlien  liis  clerk  ;  neither  depose  to 
the  document  being  read  to  her  in  tlielr  hearing;  all 
llicy  say  is,  site  a])pearcd  to  be  reading  it  when  they 
eolered  her  room  to  be  witnesses  to  the  will,  into 
nlitch  impugnaut  introduced  tlieni,  no  one  else  being 
present ;  and  it  is  not  alledgcd  she  gave  any  instruc- 
lious  for  that  will.  So  here  is  a  will  of  a  lady  of  ninety 
^ yearn  of  uge,  got  up  entirely  by  the  chief  p;irty  be- 
B^ictilt^d,    and   ihercfurc  to  be  scrupulously  tvutched 
ILsnd  examined,  especially  ax  the  iuipngiiant's  solicitor 
-pfvparcd  a  deed,  conveying  deceased's  chief  property 
in  n  way  that  might  have,  if  valid,  rendered  the  grant 
irrevocable.  The  case  of  Paskev.  Ollat(a),  and  suV 
rjscf|iicnt  cases,  require  the  party  benefited  by  a  will 
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IflW.  made  under  his  own  BUixarintendence,  to  prove  clearit 
irtm.  Tritn.  ^j^^  person,  thouj^H  capable,  lo  hare  l«d  voliciun,  and 

PiBDcT  to  Imvc,  also,  fully  understuud  the  contents  of  llie  in- 
WxsTBorr  "t^""**'"*'  To  shew  that  she  undcrKtood  it,  Mr. 
t><cT««of  Kichnrd  Gubbett's  deposition  to  the  31st  article  has 
nwH^timMi    been  read,  and  he  says  in  general  lenns,   "  that  tlie 


r«^i^iNik«ui  ti  contents  of  that  will  were  fullv  known  to,  and  ud- 
iMMfli,  iMuUr  **  dcrstood  and  approved  of  by  her  before  she  cxe* 
imMiM^r'  **  cuied;"  that  mu»t  be  only  his  Miejl  because  it  wat 
not  rend  and  explained  to  her  in  his  hearing ;  or  that 
of  his  fellon- witness,  who  i»  silent  on  the  point,  lie 
is  uIko  silent  a.s  to  what  Gabbett  says  about  deceased, 
that  she,  at  the  execution  of  the  will,  verbaUif  in- 
sinicted  him  lo  i>re(»re  a  deed  "conlirniatory"  (luiiui 
the  phrase  and  its  meaning)  "of  that  will,*'  for  tlie 
purpose  of  saving  the  legacy  and  probate  duties, 
by  ftceiiring  llu'  pro|>erly  to  her  for  life,  and  after- 
wards that  the  slock  and  judgments  bliuuld  go  aceord- 
ing  to  the  will.  Why  is  not  what  she  said  stated? 
It  tc  odd  thnt  the  other  tvitncss  says  nothing  of  all 
that  Worrall,  to  the  second  interrogatory,  sa}*s  he 
had  nothing  to  do  with  the  preparation  of  the  will, 
or  in  any  otlicr  manner,  more  than  being  a  witnos 
to  the  will ;  that  matter  being  at  once  entered  oii, 
must  huve  Wen  all  adjusted  us  part  of  the  same  trans- 
action, by  the  party  benefited,  with  deceased  alone, 
before  the  two  witnesses  entered  the  room,  osten- 
sibly merely  to  defraud  the  revenue  (whicli  it  could 
not),  but  really  for  coniirmntion  of  the  will.  Now, 
it  is  said  by  Mr.  Gabbett,  hut  Worrall  is  not  ex> 
nniined  to  it,  that  deceased,  in  presence  of  the  wit- 
nesses and  her  daughter,  handed  the  impugnani  her 
will  for  safe  custody,  and  that  she  was  tlieu  free  toad 
without  any  control.  That  is  liis  ojiinion  and  bis  real 
belief,  as  I  presume,  aud  it  is  quite  natural  he  should 
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'  tonfidc  in  his  client's  disinterestedness.  Besides,  he 
is  the  conductor  of  the  cause,  and  must,  consequently, 
have  a  bias  of  his  opinion  and  belief,  and  the  part  he  "•""c 
h»  taken  in  tliis  cause  is  evident  in  his  deposition  to  WsaTitvpr. 
the  8th  additional  article,  in  which  he  says,  '*  believing 
"  that  Pierey  would  not  be  induced  to  part  with  the 
*•  deed  of  assignment,  I,  therefore,  had  recourse  to 
'*  alledging  an  attested  copy  of  the  memorial."  He 
does  pot  tell  what  deceased  said  in  handing  iuipugn- 
ant  the  will,  so  as  to  enable  us  to  say  was  it  for  per- 
BMnent  safe  custody,  or  for  merely  a  temporary  pur- 
pose, such  as  preparing  the  deed  of  confirmation. 

Tlierc  are  ctreumstances  which  seem  to  militate 
igainst  the  correctness  of  his  belief  that  she  had  com- 
plete volition,  and  gave  the  will  for  custody,  as  it  is 
termed;  first,  the  calling  this  will,  in  the  letter  to 
LeUnd,  "the  will  1  wasjhrced  to  make,"  and  that 
>hc  cnnnot  reconcile  it  (o  herself,  and  about  Robert's 
lildren;  another  is,  her  refusal  to  sign  the  deed  of 
ifirnaatiun,  and  also  the  testimony  of  Catherine 
[onahan  to  interrogatories  respecting  impugnant's 
iving  custofly  of  her  said  will,  presently  to  be  lic- 
it is  said  that  the  refusal  to  sign  the  deed 
only  signified,  through  Mr.  Pierey,  to  Kichard 
riibbett,  on  meeting  him  in  the  street,  and  telling 
kim  her  refusal  was  because  if  she  did  execute  such 
she  could  not  afterwards  alter  her  will ;  but 
lat  must  be  presumed  to  have  been  her  own  dcclara- 
I,  otherwise  Gabbelt  would  not,  and  should  not, 
ITC  rested  satisfied  with  it  Catherine  Monahan,  as 
the  remaining  point  of  custody,  deposes,  in  her 
isffcrs  to  the  8th  and  9th  interrogatories,  that  she 
heard  the  deceased  complain  that  her  son  John 
taken  away  her  will,  and  request  it  might  be 
written  for  and  returned ;  and  she  spoke  to  Picrcy 
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to  write  to  liiui  tur  it,  as  tihe  was  aiuious 
allcraliim  in  it,  wlticlt  site  did  not  specify.    Catherine 
Moitalian  stale>  (Imt  in  July,  1833  (it  must  be  H3'i), 
site,  Catiterinet  loM  Jolin  Westropp*  in  deceased's 
presence,  deceaiietl  wanted  and  wai  anxlons  to  alter 
lier  will,  not  xayin^  huw.     She  then  goes  into  a  ns 
monstrative  dialogue  betvreen  John  and  his  mother,  l»    | 
»)iew  it  was  not  tlie  .stock  legacy  &tie  \ranted  to  alter, 
■a  dialogue  which  it  would  have  been  very  nialerial  to   i 
have  alledged  in  chief,  and  to  which  she  might  liH^I 
-then  been  cross-examined,  and  great  part  <»(  it  is  exttv^ 
interrogative;  it  shews,  however^  the  way  he  tried  to 
■contrul  his  mothcri  and  lliut  he  did  not  give  up  the 
will  to  be  altered.     He  appears  to  have  set  hia  hmt 
m\  having  the  stock*  and  to  liave  of^en  called  on  Al- 
dcnnan  Mahony  to  inquire  about  it.       Mahoiivfiyv 
he  did  bu  iu  1H33  ur  1834,  and  tliat  he  told  him  thrrt 
wan  no  stock  in  her  iiunie,  and  otl'ered  to  go  with  hiiu 
to  I'icrcy  to  inquire  about  it,  but  he  did  not  accept 
the  oflcr. 

If  a  valid  will  be  mndc,  and  afterwardK  the  testator 
declares  he  was  i'orccd  to  make  it,  without  spoctfyin^ 
the  force,  so  as  to  enuble  the  Court  to  say  was  it  »uch 
as  could  make  the  testator  do  the  act;  or  if  test*u>r 
declares  he  wishes  to  alter  it,  saying  even  how,  and 
calls  for  it  to  do  so,  but  does  not  get  iti  and  makes 
no  new  will  to  defent  it,  as  he  might  do,  the  will  lit> 
made  is  not  revoked.  But  when  the  will  is  under 
sii^piciuus  circunistances,  and  evidence  is  offered  to 
rebut  them,  those  declarations  become  highly  male- 
-rial  in  that  evidence.  Catherine  Monnhan's  te^ 
mony,  which  han  been  read  to  uphold  the  will,  of  havii)°; 
licard  the  deceased  say  ,lohn  wa.-*  her  "  lav^>uril^' 
child,"  is,  in  that  re:*pect,  cxtrL-articulaK'.  so  tlj;it  ik' 
ntlcgiii&n  contra  or  cross-cxauiiuuliou  could  av^il: 
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ich  of  licrtcstnTiony  is  cxtra-articulatc  and  intcrro-        IS-io. 
Ite,  aiul  esjiecially  the  abuse  of  Piercy  and  his  wife,     ""'    '""' 
ling  hini  a  vogue,  crying-,  and  wishing  she  never      PiBHcir 

•ecn  him.     A  good  specimen  of  hcv  extra-articu-   ■WLSTBorp. 

mode  of  swearing  and  exaggeration  will  be  seen 
comparing  her  answer  to  the  fifty-second  article, 
the  article  itsclti  where  she  seeks  to  impute  bri- 
ry  to  tlie  Piercys.     She  says  that,  on  the  death  of 
n.  Pepper  in  March,  1833,  the  deceased  deehircd 

would  make  her  wil)  when  her  son,  John,  should 
iTe  to  make  it;  but  why  should  Mrs.  Pepper's  death 
her  to  do  so,  though  it  left  her  less  protected? 
does  not  appear  she  had  made  any  will  in  Mrs.  Pep- 
's life-time,espccially  in  favour  uf  Mrs.  Pepper,  on 
marriage  she   had  given  a  jwst  obit  bond  for 

0,  which  was  then  outstanding.  Catherine  also 
■eto  to  be  the  conHdcntial  servant  of  deceased,  but 

olwcrvable  that,  in  the  will  of  1832,  slie  gets  but 

pounds  to  buy  uioumiug,  and  the  other  servant 
U  ten ;  and  in  the  other  papers,  viz.,  Leland's  let- 
'.  and  the  will  of  1833,  both  are  equal.  She  is  ap- 
tently,  no  doubt,  speaking  against  her  own  interest, 

she  may  liave  expectimclcs  or  vindictive  motives 
make  her  exaggerate ;  what  she  says  about  the  ah- 
ofMahon,  and  other  {lersons  not  having  gone 
to  the  decettsed's  room,  is  wholly  neutralized  by 
•  fact,  that  the  other  maid-iiervant,  who  lived  there, 
)  has  not  been  produced,  might  have  let  them  in, 
it  is  not  possible  Catherine  could  have  been  always 
tiic  way. 

Reliance  in  favour  of  each  will,  chicily  of  the  one 
1833,  is  made  on  her  living  so  long  aA:er,  and 
iking  no  others.  That  might  be  strong  if  slie  were 
t  of  such  great  iige,  and  if  she  had  her  wills  in  pos- 
ition, and  had  bi'cn  in  dibinlcre&ted  hands. 
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COBBE  V.  GARSTON. 

This  suit  uas  Instituted  by  Thuniiis  Monck  Cohbe, 
for  the  purpuite  of  obtattiing^  a  sentence  declaring  a 
certain  marriugc  cclebrdted  between  liimand  Sophia 
Gnrstoii,  ollierwise    Tandy,  pretended  Cobbc,  to  be 
null  and  void.    The  marriage  sought  to  be  dissolved 
was  publicly  celebrated  in  the  usual  way.  The  grounds 
ibr  impeaching  its  validity  were,  that  the  lady  )»ad  pre- 
iously  been  married  to  Norman   Garston,  clandes- 
tinely, by  a  priest  in  holy  orders,  but  whose  name  was 
inknown  to  the  promovent.   The  ceremony  was  said 
have  been  performed  on  the  1st  of  Auguttt^  IS38, 
abnut  11  o'clock,  a.m.,  in  a  summer  bouse  near  the 
residence  of  the  lady's  father,  by  p re-arrangement  be- 
ween  the  parties,  in  the  presence  of  the  lady*s  sister, 
ut  unknown  to  her  parents.  Tins  marriage  was  kept 
ret,  and  was  not  discovered  by  the  promovent  until 
ter  his  morringc ;  and,  though  the  first  marriage  was 
onsummated  by  Garston,  they  did  not  live  together. 
I'or  the  promovent.  Dr.  wlo/in  HamiUon  ; 
JJoore,  proctor,  for  impugnant,  but  no  counsel  ap- 
rcd  for  her. 

J^DOMe^T. 

Db.  Radclipf. 
Though  the  sentence  sought  in  this  cause  is  decla- 
>ry  oniji  it  is  not  discretionary  to  grant  or  refuse 
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A  pmlilic  mar. 
riofto  itouKlil  10 
hv  Hi  add*  on 
th«  groimdi  of 
th>a  liMti  haTJiig 
l)»pn  beforf 
Biarriiid  clan> 
■Itdinrlj    to 
■n«tbi-r.  bi  a 
rl?rf[]i»aii  no- 
known,  in  tliA 
pr#B»nr«i  of  oil* 
«iio«Mi.Thcd- 

IciJgFd  huilMIMl 

d*])«*idK  to 
his   (Unilolin* 
niarrliKd  km 
held  to  hftre 
ihrrcbj  e>rab- 
IJuhcd  hi*  own 
inc«inp«i«rc; 
to  jiroirc  tha 
■tiarriat[i>.    Tht 
H'ilnvu  la  1h« 
marriagii  bning 
trtlit  limgHtiirit 
niMi]t>[)urtciJ  bj 
clri:iiDuUiic««, 
nr  h;  anj  tii- 
d«ni'«  Dthor 
than  the  dec  la* 
ratio  a*  of  iht 
Kif*.  wWth 
Mcrv  hrU  lo 
h«  iJUiUBi'itnt 
•ridaDi-*,  wndw 
Iht  flftv.thlrd 
ran  on,  and  ili* 
caM  betnf  rrrjr 
•upieioiu,  Uk 
Conn  rsftwMl 
a  <lc«Ura4ot7 
MQt«ap«,  Mid 
diitmiMtd  llic 
niit. 
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'^i?-       It,  hut  it  is  not  to  l»e  given  unless  on  full  and  satlifac- 

llit.    Tritn.  r     ft       I  • 

^ , factory  proof  of  both  marriages.     Here  the  mamage 

CoBBE  ,^;t}j  i\^Q  promovent  is  clearly  proved  to  have  been 
Oabston.  celebrated  in  August,  1839,  publicly,  by  license,  in 
the  church  of  Colpe,  the  lady*s  father's  parisli,  with 
subsequent  cohabitation ;  so,  the  only  question  ii, 
whether  there  be  full  and  sufficient  proof  of  the  fiict 
and  validity  o^  the  first  marriage  with  Garston,  who 
is  proved  to  be  now  living,  and  which  marriage  is  said 
to  have  been  celebrated  on  the  1st  of  August,  1838, 
clandestinely,  and  not  followed  by  cohabitation,  ind 
to  have  been  kept  secret  till  February,  1840.  Its  at* 
ledged  clandestinity,  in  this  country,  would  not  create 
a  bar,  though  tt  renders  the  case  more  suspicious,  umI 
calls  for  greater  caution  in  weighing  the  evidenn 
ofit. 

Two  witnesses  have  been  examined  in  proof  of  Ab 
marriage  ;  one,  the  impugnant's  sister,  is  clearly  a^ 
inissable,  but  the  other  is  Garston,  the  alledged  fint 
husband,  on  whose  admissability  a  question  arises,  uhI 
that  question  will  presently  be  adverted  to.  As  to  the 
sister's  testimony,  she  deposes  that  a  marriage  was  bill 
between  the  impugnant  and  Garston  (whose  residence 
was  two  or  three  miles  off),  in  a  summer-house  inhrr 
fiither's  garden,  about  11  o'clock  on  the  1st  of  An- 
{^ust,  1838,  by  a  gentleman  dressed  in  black,  whom 
she  (Iocs  not  know,  but  who,  she  believes,  was  a  cler- 
fjynian  (not  having,  liowevcr,  heard  his  name) ;  thit 
lie  read  the  service  from  a  Prayer  Book  he  took  from 
his  pocket,  in  which  book  she  saw  a  band  such  as  clergy 
use;  tliat  such  person  put  a  ring  on  her  sister's  6Dga» 
and  read  in  a  solemn  manner ;  and  that  impugnint 
had  told  her  the  day  before,  there  was  an  engagement 
between  her  and  Garston,  who,  she  said,  told  her,  be 
would  next  day  bring  a  clergyman  to  marry  them^ 
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"atiil  thnt  Garslon,  on  the  nioniiiig  of  the  1st  of  An- 
gM^  annouiicetl  to  iinpiignant  ond  hcv,  thiit  the  cler- 
gyman had  come,  and  enjoined  strict  secrecy  to  wit- 
licsj  and  her  sister ;  niid  tJiat  ntterwnrds,  on  the   Sth 
of  August,  and  on  another  occasioit,  she  saw  impngn- 
■nt  and  Gnrston  in  t)ie  same  bod  toscther  at  ton 
o'clock  at  night,  and  one  in  the  morning;  she  does 
not  saj-  they  were  then  undressed  ;  l)ut  the  effects  of 
it  lead  to  tlie  conclusion  that  there  was  a  consuntma- 
tiott  on  the  Stii  of  August.      Tins  witness  also  s:iys, 
nhe  was  present  in  Coipe  church  at  the  second  nmr- 
riage.  But  (supposing  the  alletlged  first  husband  not 
to  be  a  competent  witness,  and  lcavin;i'  the  impugn 
nnnt's  admissions  out  of  the  case)  the  sister  is  test/s 
singui/tris^  not  corroborated  by  n  single  circumstance, 
ond  there  must  be  two  witnesses  of  the  fact,  or  one 
itness  corroborated  by  some  fact  or  circumsbincc 
clearly  corroborating;  corroboration  is  here  peculiarly 
■necessary,  as  she  was  present  at  the  second  marriage, 
and  thus  virtually  aiding  and  counteiiuncing  her  sis- 
ter in  a  deliberate  bigamy,  according  to  her  own  ac- 
Totmt,  which  it  is  not  to  be  presumed  such  a  young 
lady  would  have  done  in  relation  to  her  own  sister. 
Nothing  has  been  proved  even  to  shew  Gareton's  pre- 
^^TJous  courtship  of  the  impugnaiit;  that  her  father 
^Pflftd  discountenanced   his  addresses,  so  as  to  make  a 
H'MCTct  marriage  probable  ;    or  that  Garston  had  tlicn 
Bvurchased  a  wedding-ring,  or  that  any  thing  ex traordi^ 
^ttmry  occurred  on  the  1st  of  August,  in  the  behaviour  of 
tliosc  girls ;  or  that  Garston  and  a  gentleman  dressed 
n  described  were  seen  about  the  house,  or  in  the  gar- 
den, nt  so  public  an  hour  of  the  day  ;  or  that  their  pa- 
^ftlrnts  were  abroad  on  that  reuiarkiilile  day.     It  has 
B)>een  alledged  and  deposed  to  by  the  sister,  to  support 
H  fcer  testimony,  and  make  it  appear  that  the  marriagp 
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I  aa  aAaiterem,  ■•  bring  Um 
of  aocii  witlulnirti 
toU  her  Ac,  cm  ihe 
;  183ft  h^  tbea  dooe ;  and  tbit, 
-,  the  bad  denied  the  proew- 
r igbn  fiir  dap  together  ;  lmtthif(it«^ 
byher  — MIT  tott»  1 9di  article)  was  after  pro- 
«f  ber  cooduct  with  Gantna, 
bt  M  j«d;  attrikHidde  to  her  undue  no- 
rosarcat's  wife,  as  to  uty  effect  of 
ftr  the  conacientioiis  afaitiiinne 
dU  mC  chhh»cc  till  three  nootlu  after  the  becne 
pnaovcM's  wife :  had  Ae  Aewn  it  at  first,  or  em  in 
the  liu«j  MOW  AiwDcd,  there  might  hare  been  sob^ 
Ibiag  m  it ;  iod  to  erea  at  her  Ute  withdrawil,  bd 
ibe  abtfaMcd  froai  Garrton,  inrtead  of  Ayiog  to  )u 
bed,  till  all  qiiirtioin  of  ber  marnage  were  decided 
Were  the  nane  of  the  alledged  clergyman  disctoicd) 
beta  might  probably  be  aacrruined  to  render  bit  pn* 
aence  at  the  place  probable  or  not,  and  clear  all  Vf, 
though  be  should  not  come  forward  aa  a  witneai.  Om 
thing  is  reaaooably  to  be  inferredt  that  if  a  clergynan 
was  there,  be  could  not  well  have  been  of  the  ncigb- 
boorhood  of  Colpf,  or  one  of  the  ladies  would  bare 
known  hit  name,  which  they  say  they  did  not.  It  ii 
a'fo  a  circumstance  of  weight  agaiuitt  the  probafailitjof 
the  first  marriage,  that  Ganton  was  present  at  the  » 
remony  between  promoTent  and  iropugnant,  as  is  d^ 
posed  by  Lieutenant  Colonel  Cobbe  to  the  Nth  ai^ 
cle  of  the  libel.  Is  tt  to  be  lightly  credited  that  Utf 
husliandofa  youtig  lady  would  iiave  vuluntcered  tut 
prescucc  and  sanction  to  her  immoral,  profane,  awl 
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jllegal  transfer  to  another  man,  to  become  an  adulteress? 

HQwrc  is  not  one  in  a  thousand  would  witness  such  a 

Htfer  of  even  a  mi:itress  h  it1i  whom  he  1iad  had  con- 

taexion.     There  is  no  evidence  of  agitation  or  extra* 

ordinary  conduct  on  the  part  of  Grarston,  or  of  cither  of 

kc  young  ladies  ot  the  second  ceremony,  in  the  open 

iDiittul  of  a  contempt  of  the  laws  of  God  and  man. 

Dot  tlie  story»  tlien,  as  told  by  the  sister,  the  witness, 

peculiarly  calling  for  corroboration  ? 

[  It  is  proposed  to  read  the  depositions  of  Garston      Tiir  *»i. 

t  ,-  ,  ,  ...  ■  1    'IcfiM  of  the 

imseJi,  to  corroborate  her.  I  took  the  course  pomtcd  «iMitn.i  ii...- 
it  by   .Sir  William    Scott,   in   Searle  v.  Price[n)^  ofThemar-*'" 
^bere  in  a  bi|;an)y  case  he  let  the  first  husband's  dcpo-  J^^jJ^'^'tu* 
>n  be  read  dc  heiic  esse,  reserving  the  question 
argument  if  necessary.  Here  it  has  been  well  ar- 
ird,  but  counsel  has  not  convinced  me,  that  I  ought 
admit  Gnmton's  testimony  on  oath,  much  less  his  un- 
rom  declarations,  or  listen  to  the  hitter^  except  so 
as  the  a<Ioption  of  such  declarations  by  impugnnnt's 
ifessions  may  have  made  them  receivable,  for  the 
ipugnant's  confessions  must  be  received  as  evidence. 
ic  genera!  principle,  founded  on  public  policy  is,  that 
husband  or  a  wite  cannot  be  admitted  to  give  tes- 
ly  for  or  against  the  other  ;  and  that  is  carried 
ita  full  extent  where  either  is  directly  interested 
the  event  of  the  suit,  as  being,  as  here,  a  party  to 
record ;  so  that  it  is  not  necessary  to  enter  on  the 
stion  how  far  tlie  rule  sliould  be  relaxed  in  col- 
?ral   proceedings,   such  as    Res  v,    Claviger  (6), 
ricwcd  with  some  disapprobation  in  The  King  v, 
Inhtkhiiants  of  AU  SairUSj  f4'orcest€r(c),  and  Hex  v, 
JnJmbita/ifs  of  BtUhwick{d)y  in  tlie  event  of  none 
which,    being  merely  settlement   cases   between 
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parishes,  ihc  husband  and  wife  were  interestet),  m\l 

in  all  the  above  pnnciple  is  acknonleilge<1.     Wci 

thi»  a  ci'itninal  prosecution  for  bigamy,  there  is 

question  he  could  not  profe  the  first  marria|rc  to 

have   been  had ;    that  tvas  ruled  directly  in  Mar^ 

Grigg't  Case{a)t   and  other  cases  ;   so  in   a  civil 

suit,  where  the  wife  brought  an  action  of  assiim\mi  u 

nj'etiie  sole^  the  hustnitid  w:ls  not  admitted  to  prore 

his   marriage  with  her  to  nonsnit  her,  as  she  wn 

direvtltf  intt^restod  in  the  event  of  the  suit,  yet  the 

venlict  could  not  be  evidence  Against  the  husband, 

to  prevent  his  suit  afWrwanls  for  the  same  demand; 

and  if  he  had  any  interest,  it  was  rather  titat  sW 

shoidd  recover  in  the  action,  n  recovery  Ho  could  aftrr- 

wards  adopt  the  benefit  of,  if  he  pleased.     So  whrn* 

the  wifewiut  the  substantial  plaintiff,  though  not  »i  on 

the  record,  ns  in  Davis  v.  Difiwofnfi^^b),  which  wi« 

an  action  by  the  trustee  of  the  wife's  settlement  in 

trust   for  the  separate  use  of  the  wife  to  recover 

gootls  sold  under  the  husband's  biuikruptcy,  he  wv 

tiot  allowed  to  be  a  witness  to  shew  that  tlicy  h^d 

been  oonvcyc<I  to  tlie  wife's  sole  and  seperaie  use, 

as  she  was  the  substantinl  plaintiff,  though  not  un  tlic 

record.     It  was  said  in   Searle  v.  Price,   and  raar 

he  re|»eated  here,  that  tliewife  has  not  objected  io 

her  husband  as  witness,  and  tliat  she  could  not  ol:^ert 

without,  in  so  dolnjr,  admitting  the  marriage,  and  hi 

her  bigamy;  but  that  argument  is  of  no  weight,  for  tbc 

Judge  himself,   esptK^ially  where  there  is  no  counsel 

for  tJie  impiignnnt^  is  Iwund  exo^io  to  take  the  oh- 

jection,  and  proceed  on  legal  evidence  alone;  iihI 

hero  the  allcdged   husband   is  produced  simply  I*' 

prove  liis  otvn  incompetence  as  a  witness,  nanu'ly,  his 
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Bttrriage  with  the  impiignnrit  on  record.  I  am  there* 
fore  of  opinion  that  I  am  bound  to  reject  the  testi- 
^mony  of  Mr.  Garston(a). 

H     It  is  next  argiicU  that  the  impu^nnnt  hns  modlc  an 
H^Xtra-judicial  confession  of  the  marriage,  and  that 

^«enl 


1 841. 
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Connie 

p. 
Garstoh. 

Extn-Judi- 

eh  confession  is  to  be  used  to  corroborate  the  (esUs  tiomormu- 

fmnguhris,  the  sister.    The  force  of  that  will  be  pre-  t!^,'Z^ni 

vently   considered ;  but  there  is  no  doubt  that  her  ?"•""■•" 

declarations  are  evidence,  vaieant  quantum.     Here 

are   proved  by  Messrs.  Harmnn  and  Cooper. 

Hamian  s«^s^  that  hearing  a  report  of  the  impuj^n- 

ant's  improper  familiarity  with  Garston,  he  wrote  to 

him  on  the  subject,  and  had  a  message  from  Garston 

to  call  on  him,  which  he  did  about  tlic  20th  of  Feb> 

1840,  and  tlieii  Garston  told  him  he  had  been 

married  to  her  on  the  1st  of  August,  1838,  by  a 

cleif^  man  of  the  Established  Church,  but  not  naming 

lioi  ;  llarman  that  evening  called  on  her,  in  Russell- 

trect,  aud  told  her  all  Garston  had  said,  to  which  slie 

replied,  "Oh I  then  you  kimw  all  about  it,  and  how 

ire  are  situated,"  and  did  not  deny  the  marriage;  on 

the  contrary,  Harman  understood  lier  fully  to  admit 

1\t,  Mr.  Cooper  says  be  was  requested  by  Garston, 
in  or  about  Februar)-,  1840,  to  call  on  him,  and  was 
then  told  by  Garston  voluntarily  that  he  was  so  mar- 
led to  impugnant,  on  the  1st  of  August,  183S,  in 
^^>resencc  of  impugnant's  sister,  by  a  clergyman  of 
the  Established  Chu  rch ;  and  he  ad<l8,  that  in  the  even- 
ing of  that  day  he  called  on  ber  at  her  father's,  and 
there  told  her  all  that  Garston  had  told  him,  and  that 
she  confessed  it  to  be  true,  or  said  she  had  been  mar- 

Iried  as  stated  by  Garston.  Although  such  dcclara- 
[ 
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I  -4 :  tioos  of  Garston  ve  not  evidence  per  se,  thej  sre 
*•  ^  admitted  here  to  be  read,  coupled  with,  and  as 
c-»asa      tntrodoctfHT  to  her  admissions,  adopting  what  he  said ; 

•Z-t^iHL    *"  which  see  Crq/i  r.  Cro/i{a),  and  Burgeat. 

TTiiwMw  fi«r£res9^6);  it  is  jost  the  same  as  if  she  had  ori- 
finallT  made  the  tfeclarations  herself.  -With  these  has 


^l;^^^'-**  been  ofirfed  a  letter  of  Garston's  to  her,  in  his  hand- 
r-cir>i.  «-t  :te  writins.  bat  without  date  or  si^ature,  in  the  form 
phmi-  ->m>  of  instructioDS  tor  her  guidance  in  respect  of  the  de- 
cUncion:}  as  to  her  supposed  marriage,  prior  to  that 
with  the  promoTent ;  it  is  marked  **A**.  It  is  offered 
on  the  same  principle  as  her  adoption  of  GarstoD*8 
parol  declarations;  for  it  is  alledged  to  have  been 
t  in  the  sime  month  of  February,  1840)  found  by  pro> 
movent  in  her  writing-de^ ;  if  it  was,  I  think  it  could 
be  rvinL  and  it  has  been  read  de  bene  e*$e  ;  bnt  I 
do  not  dnd  that  there  is  proof  of  its  being  found  in 
her  writing-desk :  all  that  is  sud  of  it  is  by  Colonel 
Cobbo,  who  deposes  that  m  February,  1840,  promo- 
Ten  c  shewed  it  to  him  as  having,  as  promovent  loU 
hliiT.  been  found  in  that  desk. 

Now  !:>  to  the  force  of  her  declarations  and  con- 
lesj-ion,  and  the  weight  to  be  given   to  them,  and 
whether  thev,  added  to  the  otherwise  uncorrobora- 
ted testimony  of  the  sister,  make  together  a  plena 
pnif^,.:f7\\  sufficient  to  warrant  the  Court  in  pronoune- 
iiii:  for  the  tir*t  marriage  against  that  with  the  pro- 
movent :  it  being  remembered,  the  promovent's  raa^ 
rlai:e  was  had  solemnly,  publicly  in  the  parish  church, 
in  presence  of  the  two  families,  including  the  sister, 
iti  oruirwrw   snd  of  Gai^ton  himself.    In  ordinary  cases,  the  decl* 
ti^ind^jj-     rations  and  admissions  of  the  parties  sued   may  be 
"1^^^^      taken  il*  the  hijjhest  and  most  satisfactory  species  of 
are  tbeht^hvrt  evidence;  but  incases  of  nullity  of  marriase,  the  tables 

■"^  3  Hj«y.  31*.  6)  2  Hapg.  C.  R.  223. 
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arc  turned,  anil  they  lose  their  stringency.  Our  d3rd       1841. 
.canuD  of  1634,  liko  tlie  lOJJtli  canon  of  I(i03,  English,  ,^'^'  '^''": 
is  to  tliis  effect.  The  Irish  canon  is  as  follows :  "For-       Cohhe 
•*  asniuch  as  matrimonial  causes    have  been  always    qabbtoh 
"  reckoned  and  reputed  amongst  the  weightiest,  and,  evideoMi  but 
"  therefore,  require  the  greater  caution  when  they  li'tj^r'it'arHn'Ji 


M**  come  to  be  handled  and  debated  in  judgment,  cspe- 
W**  cially  in  causes  wherein  matrimony  having  been  in 


il  it  oUierMite. 


I- 


t])e  church  duly  solemnized,  is  required  ujwn  any 

suggestion  or  pretext  whatever  to  be  dissolved  or 

anDuUed ;  we  do  strictly  charge  and  enjoin,  that  in 

**  all  proceedings  to  divorce,  and  nullities  of  uoatri- 

**  mony,  good  circumspection  and  advice  be   used ; 

**  Olid  ttiat  the  truth  may  (as  far  a.s  it  is  possible)  be 

**  siflcd  out  by  deposition  of  witnesses,  and  other  law* 

*^  ful  proofs  and  evictions,  and  that  crc<lit  be  not  given 

^  to  the  sole  confession  of  the  parties  themselves, 

•*  howsoever  taken  upon  oath  either  within  or  wilh- 

*'  out  the  Court,"     That  canon  only  embodied  wiiat 

was  then  the  ancient  canon  law,  which  treated  causes 

>r  nullity  of  marriage  as  of  tlie  gravest  and  most 

ilifficult  nature,  refpiiring  the  greatest  caution  and 

circumspection,  and  that  the  ground  of  nullity  should 

^ Nearly  be  proved  hy  witnesses  and  circumstances,  in- 

Hpomuch  that  the  suppletory  oath  could  not  be  adnii- 

^butcrcd  as  in  other  civil  causes;  as  to  which  see  Ay- 

Hliffe'fl  Parergon(a),  and  Pothicr  on  Contracts(6),  and 

ffetl  V.  Beft{c),  and  see  also  Gaill(rf),  who  ranks  such 

causes  as  requiring,  especially  in  causesof  nullity,  full 

ami   clear  proof.     1  can  find  no  case  in  which  it  was 

ruled,  or  laid  down,  that  the  testimony  of  a  single 

iwitaess,  unsupported,  and  uncorrobomtcd  by  any  cir. 

frarostjmcc,  in  a  cause  like  this,  where  such  testimony. 


ft! 


(a)  aefi. 

(c)  3  FhU.  14M. 


iV)  P.  4,  c.  3,  Art.  3.  N.  B33, 
(tf)  Lib.  2,  ob».  IM. 


:xsEs  DETSsarTED  ly  the 


X  ^TTSEML  .-j«HK  stuT  ■duuhi  CO  a  Memi-plena  pnba- 
^u.  at  »  -omei  ii  x  jNima  probaHOy  by  the  Tolm* 
3c  tgiggM  ir  sc^  P>^ ;  ^t  there  is  no  oca* 
■HE  ^  iecsce  t  =niid  hoc  To  liold  that  it  coold, 
^tiu  -«e^  -o  ^acatvesie  tke  sptnt  of  the  canon  Uw 
12  V  Tvni  n  ^  33rci  cmaa  of  1634  ;  it  is  carried 
-9  TT.  -3K  r  wiaid  csb  that  this  Court  could  not 
jizxLT  jE  ^TBiBx*^  :?3iite5t  df  the  fibel,  and  not  eren 

}u=^-«i<c«Rmi£  ieciaRBons  ef  a  pnty  cooM  so  rnske 
V  -i^  Ttryar  n  my  >arii  cne.  are  tber,  being  ndi 
a  77™.  -c  le  -"iie-i  m.  sd  to  haTc  soch  effieb? 
Tuf  ze  i-.t  mnmsEhms  jod  declaratioiis  to  any  cne 
?ir:t'"jjw.u.     ▼ta  :ae  ar«  marriage,  or  CTcn  before 
XT  -c^nAvi  ahutBT-  v*ca  Ganton  was  charged  or 
-c&G«trre^  Tvc  n^cvanb :  aid  ther  lose  theircie^ 
^  'V  'rsr-a^  ITS  aaie  coptrarr  md  inconustaf 
jK-iraKiB-  e  oi  1  Tror  marrtage.     As  to  thi^  Co- 
ir^-    ^.y(X  iewss  ^  t!te  22nd  article,  that  sbe 
nil   T.  u    Triiaowwrc.   jn  His  baring'  refused  her  K* 
>: —  -.    >e  sjTir  icme  rj  !ier  rither.  as  she  required 
:t  "."e.i-n  .*»r   ZS5t>  riar  *ae  had  been  privately  niar- 
-.-.-.    ill  .TSt-tr  ^aasn^;hr:a^  Drogheda  whom  she 
-  j„  i::^  •«-:   n  SwrKnand.  ind  who  had  gone  to  the 
"£.s«    "_Ti. :t-*v   iiiii.  jit;  btliijTed,  was  dead     Colonel 
,",  '.V.  .11  ■::«  i:ci  ii  IVirtniber,  being  informed  of 
■•-It.  » ..rj-:  .n  itfT.  mti  ^el^ui^edoffaerafulle]^bms- 
■.•M     I    •>.>!-  .-.-ciiict:  md  iae  acknowledged  she  had 
,.;  : -e  Tr.'tncrtfnc ;  ind  told  Colonel  Cobbe,  his 
.1.  'i-T-  TsV  -nii  Sr^a  Tni.TieJ  before  her  marriage  with 
■'\■':\y.^•■":'l- .  :•:"  :;'tf  CcLoneliMuId  uot  get  more  from 

I:    i;*tvx->  !T*:ui  she  testimony  of  Mr.  Cooper, « 

rc-.i:.- -•  L':'*:c'-.ii:t's    tliit  the  sister  also  made 

.■•.•ti:rir\  v-.^Ariiiccs  i^  to  thi?  allcdged  first  marriaje. 
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He  says,  to  ihc  53rd  articlLS  that  so  80ou  as  a  day  or 
two  afUr  Garston  had  voluntarily  sent  for  and  dis- 
closed to  him  the  marriage  of  the  1st  of  August,  1838, 
luring  received  a  note  from  Garstou,  wherein  he  dc- 
[nied  the  marriage  witli  the  iin|mgnant,  he  went  down 
her  father's  &eat,  when  the  fatlier  called  in  the  ini- 
[|ni};nantai)d  Iicrsi&ter;  the  witness,  Mr.  Cooper,  then, 
their  presence,  stated,  that  he  had  received  Gar- 
I'snotc  of  deuiiil;  on  which  the  sister,  who,  Cooper 
says,  had  before  stated  to  him  her  having  witnessed 
le  uiurriage,  and  tlmt  she  was  ready  to  swear  to  it, 
tliough  it  should  be  her  ruin,  also  denied  it,  and  used 
L^bcsc  words,  addressing  intpugnant :  '*  And  what  will 
'*  you  do,  as  t)ie  plan  wc  had  formed  is  not  likely  to 
succeed  ?"  On  that  the  impugnant  merely  replied, 
It  she  could  not  say  anything  till  she  had  seen  or 
rd  from  Garston,  hut  that  she  would  live  with 
lim  under  any  circumstances,  which  she  fulHIIed  by 
sloping  to  him.  That  was  not  the  natural  answer  of 
le  conscious  of  her  prior  marriage,  and  throws  on  tlie 
rhole  transaction  and  declarations  the  suspicion  of  a 
'couKpiracy  to  set  up  the  first  marriage  falsely,  and 
it  the  talc  was  to  he  managed  as  Garston  should 
lircct;  and  it'looks  as  most  artfully  got  u|>,  that  Gar- 
might  escape  the  action  for  adultery;  and  if  this 
l*ourt  should  credit  the  fact  of  marriage,  it  would 
ippcar  to  the  world,  that,  instead  of  adultery,  their 
jhabitation  would  be  lawful,  and  clothed  with  sen- 
timent and  romance ;  and  Garston,  perhaps,  besides 
loped  to  get  back  her  fortune  for  himself.  If  I 
tcTC  at  liberty  to  use,  as  proved,  the  letter  "A" 
)f  instructions,  it  would  most  materially  increase  the 
luspicion  of  the  falsehood  of  the  story,  which  is  en- 
miUcred  by  all  the  circumstiuices  of  the  ciux,  and 
rery  probability  against  it ;  and  would  tend  to  shew 
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that  an  engagement  not  to  prosecute  for  bigamy  wat 
required  as  the  con»deration  of  the  confessions.  I 
cannot,  under  the  circumstances,  venture  to  found  a 
declaratory  sentence  on  the  evidence  given,  and  I 
dismiss  both  parties.  My  sentence  neither  sets  up  nor 
annuls  the  first  or  second  mariage,  nor  a£fects  the  va- 
lidity of  either;  and  as  she  has  eloped  to  live  with 
Garston,  the  promovent  cannot  be  liable  to  her  debts, 
or  lier  suit  for  conjugal  rights,  or  any  other. 

[The  Court  decided  that  the  promovent  had  failed 
in  proof  of  his  intention,  and  dismissed  the  suit  From 
Urn  decision  there  was  no  appeal  interposed.] 
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,  ,       -  till  Hircclion»  to 

IIS  was  a  suit  by  an  executor  wlio  had  been  an  another  to  *i8n 
Mivc  party  in  the  preparation  of  a  will  largely  bene-  ti,rai'»r."i  'vk-. 
Iting  himself,  to  the  injury  of  the  widow  anil  children.  ^^IJvTjI"? 
ic  subscribing  witnesses  deposed,  contrary  to  their  *riiii»8.i>ut 
station,  that  deceased  was  not  of  sutnctent  mental  e'«ii  rr&cn  thv 
ipacity  to  make  or  understand  a  will.  .iw^^n/u"" 

The  will  bequeathed  all  the  testator's  property,  of 'xh"^*;^^ 
rhat  nature  or  kind  soever,  to  his  brother,  George  ^'•'"•ww.  the 

,,,.-,  .  •olii'itor  Slid 

rfcer,  and  to  John  Stratton,  in  trust  to  convert  tbc  mediooi 
ito  money  his  stock  in  trade,  to  collect  outstanding  po^  ,„  '^ 
Bbts,  and,  after  payment  of  testator's  debts,  &c.,  and  ^''■,',";'*^^ 
*20  to  his  wife  for  immediate  expenses,  to  invest  the  '"  '^hcM*! 
ic,  and  to  pay  the  annual  proceeds  to  nis  wife  iiuring  «i.    tii«  wsii 
?r  life ;  and  after  her  death  to  apply  the  same,  or  a  b"iJ'[^"y 
irt  thereof,  for  the  maintenance  and  education  of  ^"'^^"''^^"V 
children;    and  on  the  younger  child,  or  children,  »"«">■?«:<* 

•f  f^  '  _  _  InoflWloua,  sail 

ttaining  the  ago  of  twenty-one,  and  after  his  wife's  wiirMy  to 
pase,  to  pay  the  principal  sum,  with  any  savings  cuwd  laieo- 
uh  may  have  accrued  thereon,  amongst  such  youn-  Ho™;^'**""' 
ftbild  or  children;  and  upon  trust,  as  to  all  his  other  in«*nt'o>»  **» 

'  *  not    fully 

?rty,  it  being  of  a  freehold  nature,  for  the  use  pro«d  i  uw 

crjilviicv  »f 
rapuil;  «M 
JMi   v)'  Ukowh  roadiiiB  <■*«*  lo  ibo  (Uv«m«i1  wu  iiroTod,  ibvro  mm  imi  •*Mpao«  ot 
I  bring  MMdcrMMKl  Uw  will.    UnJur  UirM  drcunuUncCi  Uie  Court  ilecncd  for  iik{«tUc;. 


;«£ 
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a  lu  ^tiesr  job.  ii  -k  ■«ip«*nI  to  bim  oo  his  attaiii- 
nsz.  Tii:  Hs^  a  .tmsilv-hk.  ^he  acmBuhtkas  durii^ 
znzuiirrr  -d  le  dir  ii>  iaieiK.  <k^  ti»  be  ^^M^  n 
aurnfcfnsxufli  ir  zm  j^^-j  iHam^aaee  to  ^be  wife  ud 
-nuuiTHi  nsieailvL  K  3is  toiegiam  of  kEk  tnHteo. 
ji  -ce  i*T=ir  IT  -He  ipmn  •uf  joj  q£  tbe  children  with* 
>iir  antiuTQji  i  -"StBi  JiQKeg  at  Us  dtan:,  the  Dot 
ai-  1  lur  nilii.  -n  K-.xixir?  nca  ^uc  ;  aiiil  in  case  of 
cr  ttxn  IT  111  ^u  suiinrsi  biel?jnr  acqniniig  udi 
nicTss.  aiu  lOEr  -soi  hecemK  t£  A^  wife,  the  will  he- 
ivwimirL  '31!  .'^^'ssiiii.  iE*  til  ^  property  theretoTwe 
ncautiaisi  u  laiiiuir'i  sncier.  George  I^zker,  his 
itLts^  UL.  iir  ^«^r :  x  asL  mrnfrofH  the  fiiUowii^ 
ttriiuss  '-  33ivuieii.  iinwenff,  this  a  certain  hood 
ii^n^  mu,  ^uiitrmsn;,  iir  tecizra^  the  sara  of  one 
nuuiana  luumih  im:  lu  3y  Rubst  Cooker  of  thii 
bwn.  -azuil.  V115L  aliM  jr  px  a  by  ny  sud  exccu- 
urs.  iK  aKtruHLUi  ITT  obi  irocher, George  Aiker; 
jiiL  Z  tfsm  mii  '3eiraiiacia£aa«  tohimasalegKj 
iuu  1  iin^iiiL  a  M&x:ajtu  jmi  in  Uea  of  anj  daia 
r  :.lj  iti  miric  rcatfTTrstt  ]iiT«  agaiiut  meorm; 
.-^CLL:.  iU  M.-L-junc  jc  iur  jgL-iig  tK*  oshenrise  how- 
-LO-.r  aiu.  1  iu  iiiriCy  iir««  chat  the sud bond 
aiu  Lmrriiint:  sr.ti.^  jzLiuiruiU.T  &tter  mv  decease, 
!L  a-iint:M  -u  117  scii  brxii«?r.  G«orge  Puker,  it 
111  ^t-nir  117  mmicica.  zzaz  aazse  shall  form  uy 
i;ii-  (I  ^!i.'  j^cic;  ler^iin rec'jcv  prorided  for  mj  sud 
-!....:-:'j. '  Titi  T"—  C:sc  Sit^aeuhed  TO  testator's 
i.^  lit  ~ir-iicir^.  Tuis.  ^>:~  and  appcunted  bet 
-  It.-  'ri&citf^  £•  js^ci-'h  n  in-d  guardians  of  the 
lit-  :t  ;iii  ;:i,iiir^;c.  tzti  ihi  cmstees  gaardius 


1  .'. 


;..r    i.l•Tu^e^.   titi  i_necKd  tne  title  deeds  of 
!»,     ;i-:i:v;-.t^   i*:c  !*rv"-~r.=:f  to  be  lodged  wid 

>,:iL:,r  ^  s.i!L*!C.i-s.  M^sBTk  Brscoe  and  Mac  Neate; 

1'^    x-;  iLjci«iiL  :ie   six.    x    00c    hundred  pounds 


Lis  brother,  George  Parker,  to  be  Hpp)ie<I  by  him 

for  the  purposes  stated  to  him  by  testator.     The  will 

was  dated  24th   November,  1839,  and  attested  by 

j^miGS  Ncale  Mae  Neale  of  Dundalk,  solicitor^  and 

^^^uel  Walker  of  Duiidulk*  surgeon. 

Dr.  Keatinge  (now  Judge  of  this  Court),  Dr.  John 
Hmniitony  mid  Dr.  Jmeph  Radcliff,  for  the  will. 

Sir  Henrff  Meredifthy  Bart.,  and  Dr.  Gayer,  for 
intestacy. 

judgubht. 
Dr.  Uaocliff. 

Thift  is  A  suit  by  George  Parker,  jis  executor 
imed  in  the  will  of  Alcxauder  Parker,  his  brother, 
jd  24th  Novenilicr,  I83y,  against  the  widow  of 
le  deceased,  a  caveator.  Alexander,  the  deceased, 
rho  had  married  in  1834,  IcO;  three  young  children, 
le  being  posthumous.  The  deceased's  personalty 
['iDcluding  one  Coulter's  bund  and  judgment  for 
£1000)  is  of  about  £2000  in  value,  and  the  freehold 
property  produces  a  profit  rent  of  about  £45  a  year. 
The  deceased  was  a  shoemaker  in  Dundalk ;  some* 
thing  has  been  deposed  to  as  if  £f300,  part  of  that 
j£2tK)0,  was  trust  money,  settled  on  his  wife  and  chil- 
dren ;  but  thougli  a  settlement  is  alledgcd  in  support 
Pf  that  statement,  it  has  not  been  proved  or  exhibited. 
>crcea&cd  left  also  an  aged  mother,  and  brothers  and 
isters. 
Tlie  impugnant^s  tenth  article  impeaches  the  will, 
•Hedging  that  it  was  not  executed  as  the  >Stat. 
■1  Vict.  c.  2G,  requires  ;  that  deceased  did  not  read  or 
ihc*r  it  read,  and  that  the  content*  were  not  known 
to  him ;  that  he  gave  no  directions  or  instructions 
for  it,  written  or  verUd  ;  and  that  he  hud  nut,  at  the 
time  of  preparing  or  executing  il,  sutfieient  mental 


1841. 
Jlit.  Ttrm. 

Pakker 

r. 
Parkbb. 


and 


nt  wpiitare  tttattf 
I  the  preacoce«fn» 
reqvires.    Thai  wi 

;  Mr.  MacNcdcte 

attested  it,  in  kb  fini 
oceenra  upwoa  w- 
H  ;  and  beiag  » 
and  particnlin  if 
tkmt  be  put  a  pen  im 
the  wiU  befocc  bin  M 
attempted  to  «nk 
to  acntch  wcxvm  the  |«fV 
rrammcd  in  the  OHr 
Nealenys:  "  I  tooktkep« 
1  ^n  his  name  for  hm,1t 
be  Doddcd  asent,  mi 
I  told  Ub  to  bold  the  top  of  the  pm, 
Iwridng  bifioanie  U  Toot  of  the  wiU." 
«■;>:  "laoiudbbn  did  he  acknovM^ 
■weird  'yea.'"  Dr.  Wd- 
aUo  attested  ;  and  his  drpa* 
was  unable  luwriib 
iW  pes  wbikt  Mac  Xeale  wrote,  bhof « 
adds  that  afterwanls  Mac  Neale  tfluJ 
it  or  not  his  la«t  will  and  testament,  la^ 
and  declared  it  to  be  so,  or  (o  tbit  sr 
tte  effect,  to  which  deceased  noHded  tu$aU; 
that  deceased  was  incnpHbte  of  p?^t^ 
or  of  speaking  or  articulating  intcllipbiT^ 
that  &lac  Neale  wrote  his,  dccco&cd's,  name  i< 


ri 


COUBT  OP  PRBROnATH'B. 

antf  dt'rectiom  from  him.  Price,  the  clerk  of 
oc  Nealc,  who  was  present  and  lieai-d  Mac  Neale 
ask  deceased  did  he  ncknowlettgc  it  to  be  his  will, 
heard  deceased  make  some  Tcply^  and  try  to  repeat 
some  such  words  after  Mac  Neale,  but  says  he  could 
not  understand  what  he  said,  his  voice  was  so  far  gone, 
t  is  quite  probable  that  Price,  who  must  have  kept 
Tcspectful  distance  from  deceased  and  his  employer, 
shmild  not  have  so  well  apprehended  what  was  pass- 
g.  When  Dr.  Walker  says  Mac  Neale  wrote  de- 
acd's  name  without  any  directions  from  deceased, 
dates  that  evidence  witli  his  opinion  that  de- 
was  mentally  incapable  of  giving  any  directions; 
and  »o  the  point  on  the  Statute  has  been  argued  here ; 
but  that  belongs  to  another  part  of  this  case  than  the 
fulfilment  of  statutable  forms,  in  relation  to  which 
that  incapacity  (if  of  any  force)  would  equally  apply 
the  case  of  the  most  direct  and  express  verbal 
luest  uf  deceased  to  one  to  sign  his  name  for  him. 
ing  then  that  the  Statutes  prescribe  no  particular 
lode,  &c.,  of  signature,  or  of  directions  to  another  to 
,  and  being  of  opinion  that  the  directions  need 
be  in  words  or  writing,  b»it  may  be  implied  even  a  dirwdon  to 
the  deceased's  conduct,  and  the  res  gesia-  tl^^Zul 
citbcrwise  one  who  could  not  speak  or  write,  thoush  u.eUrt»tor'. 
BO  capable  of  communicating  by  signs,  must  die  (he^fNte. 
testate),  I  take  the  depositions  of  Mac  Neale,  cor- 
rated  as  to  the  (to  him  mute)  assent  to  the  ac- 
unledgment  proved  by  the  Doctor  (and  even 
itliout  Price's  deposition),  and  deceased  confessedly 
Iding  the  top  of  the  pen,  usually  done  when  »  tes- 
ilor  signs  with  a  mark,  makes  proof  of  compliance 
ith  the    1st  Vict.     The  case  e.r  parte  BaUey(a) 


(a)  I  Curu  &U. 


■  Mr.  Mae  ) 


'JT  •f«j 


1  praeerd  to  (be  anitii^ 

t0  buar 

tr«ly,  -wiiKWy,  Kid  ^kbaotlt 

fl«dieena—ifaofiB»trf» 

if 
pcoperiy  to  h 
;  Jar  it  dipaiih  cr-^ 
of  a  tcatHor,  «lkL 
•n  pcoof  of  lutUuctwflf  It. 
feMore  of  tlw  CMC  u^  te 
gm  it«>  tfaardadU 
dtttdeeoMd  ladBMM 
lo  codble  him  ts  aib. 
6r,  Hid  execute  lu»  will ;  md  ^| 
is  b^npole  aad  practice  ia  tbeir  rciFecCM 
•fife  UgbeM  character  for  intc^ntf  m^ 
ike  Doctor,  wbote  AHl  » • 
■  auntcd,  and  mho  bad  BttCD^ai 
IbS  SBbcm  at  Inst  once  a  isf,^ 
mm  the  .^iiaiij  aa  irfaicb  the  will  wm  wait. 
Ih  opacity  credit  by  their  attotr 
faioatd  to  impugn  it  w^hNl 
or  cause  of  bia«  id  eidher. 
d  that,  the  promoTcnt  ha*  « rifhl 
to  eoQcradict  their  Joymgi^  Umi^ 
a  witaea,  whether  attettiag  or  ockb 
a  i%|a  •»  except  to  hts  compHwicy,  or  hi 
ihai  he  ii  DOC  worthy  of  credit  mi\ 
i  a&d  wills  hare  been  soioetiain  Ir- 
laupeih  pnnoanced  for  agnmt  the  M»-| 
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mony  of  all  the  attesting  witnesses,  as  in  Fletcher  v. 
£,r  Breton{(i )  and  otlier  causes;  and  Lowe  v.  JoUiJfe(b), 
coiiinion  Uw.  Jt  a]>poareJ  to  have  been  eonsidered 
Lord  MansHeld,  and  afterwards  by  Lord  Kenyon, 
although  a  witness  coming  forward  to  depose 
linst  nhat  he  liad  attested  was  admitted  to  be  ex- 
lined  as  competent,  he  whs  not  to  he  at  all  credited, 
^hich  was,  in  sulKtance,  to  rule  that  he  was  incom- 
etent.  But  that  was  not  the  rule  of  these  Couiis, 
III  in  the  case  of  Broome  v.  £!tfw,  anno  1758(c),  Dr. 
fiy  having  objected  that  a  witness,  one  Smith, 
iving  deposed  to  deceased's  incapacity,  contrary  to 
own  attcst4ition,  no  credit  could  be  given  to  bim, 
<!  that  he  should  not  be  considered  as  a  witness  in 
le  cause,  and  that,  therefore,  there  was  but  one  wit- 
to  support  the  will :  Sir  George  Lee  dissented 
)in  him,  and  dcchired  Smith  to  be  a  goo<]  witness 
in  every  otlicr  part  of  his  deposition  except  where  be 
contradicted  his  own  act  of  attestation.  The  case  of 
Bruiileif  T.  Rkar<io{d\  proceeds  much  on  the  same 
principle,  that  the  testimony  of  one  deiM>sing  against 
his  attestation,  is  not  to  be  struck  out ;  and  Aldersou, 
J»  ^a.ys,  "  it  would  be  monstrous  that  it  sliould,  be- 
cause a  subs4'(|ucnt  witness  sets  him  riglit  as  to 
a  tingle  fact  which  he  may  have  stated  incorrectly." 
ic  true  principle  appears  to  have  been  laid  down  by 
inl  Eldon  in  the  case  of  Hmcard  v.  Braithwaite{e\ 
rbcrc,  after  expressing  his  dissent  from  the  loose 
of  Lords  Mansfield  and  Kenyon,  Lord  Kldoii 
"If  the  witnesses  are  to  be  heard,  their 
**  credit  is  to  he  duly  examined  \  but  their  testimony 
is  (0  be  received  with  all  the  jeaitnuty^  necessarily 
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for  the  safety  of  mankind  attaching  to  a  man,  wlio 
"  upon  his  oath  asserts  that  to  be  false,  which  he  has 
*'  by  his  solemn  act  attested  as  true.  Every  circam- 
"  stance,  therefore,  is  to  be  regarded  with  a  strong 
*■  inclination  to  believe,  that  what  be  did  was  right; 
'*  and  that  he  swears  under  a  mistake :  but  if  it  b  es> 
"  tablished  that  the  testator  was  not  sane,  th^  the 
"  agent  was  not  authorized,  the  law  has  not  empow- 
"  ered  any  judge  to  refuse  to  give  effect  to  that" 
In  Mackenzie  v,Handa8ide{a),  Sir  John  Nichol  ai^es 
that  witnesses  deposing  against  tbeir  attestation  are 
to  be  heard  with  considerable  caution ;  so  that  I  think 
there  must  be  some  error  in  the  report  of  that  case, 
in  making  him  follow  up  that  observation  by  saying, 
tliat  to  establish  a  will  against  the  deposition  of  the 
attesting  witnesses  would  require  such  very  strong 
proofs,  probabilities,  and  circumstances,  as  are  stated 
in  page  219  of  the  Report. 

Wo  are,  therefore,  to  approach  this  case  carefidly, 
weighing  the  depositions  of  the  attesting  witnesses 
with  tlic  circumstances,  the  acts  of  the  parties  and 
the  witnesses,  the  probabilities  one  way  or  the  other, 
with  proper  jealousy  and  caution,  and  with  a  leaning 
rather  to  believe  in  their  act  than  their  depositions. 
Their  high  character,  and  the  absence  of  all  motives 
to  misrepresent,  certainly  are  ingredients  in  the  case, 
as  well  as  their  qualifications  and  opportunities  of 
judging  of  the  testator's  state  (although  these  oppor- 
tunities and  qualifications  had  existence  when  they 
attested),  if  tlieir  doing  the  act  can  be  fairly  accounted 
for  witliout  fraudulent  motives.  When  we  find  that 
a  medical  man  of  high  reputation  for  skill  and  integ- 
rity,  has  attested  his  patient's  will,  after  having,  as 
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■ppoars,  advised  that  patient  (the  day  beforef  as  a 
witness  says)  to  settle  hia  affairs,  it  is  proper,  and 
^^uite  reasonable,  to  inquire  into  his  motives  for  having 
so,  when  he  considered  him  of  iiisuiBuient  men- 
capacity  ;  though,   certainly,  his  advising  him  to 
settle  hia  affairs,  he  saffs^  was  not  on  the  Sunday  on 
which  the  will  was  made,  but  a  few  dnys  before  it. 
Tlie  reason  of  his  having  attested  he  states  to  Iw, 
ihat  on  his  arrival  nt  the  house,  between  five  and  six 
t'clock  on  Sunday  the  24th,  he  was  asked,  in  rather 
a  hurried  manner,  to  witness  the  will,  which  was  pro- 
duced to  him  (but  of  the  contents  whereof  he  was 
ot  informed),  and  that  he  consented  to  do  so,  dis- 
■fictly  on  the  supposition  that  it  was  merely  an  cqtii- 
tahlcarrangomcntfor  the  bcncfitof  deceased's  wife  and 
ildrcn,  and  a  fair  settlement  of  his  property,  to  pre- 
nt  future  trouble;  which  he  took  for  granted,  finding 
e  of  the  wife's  brothers  with  Price  (Mac  Ncale's 
erk),  in  the  back  room,  into  which  he,  the  Doctor, 
first  shewn,  before  he  was  called  into   the  dc- 
's  room,  where  Mac  Neale  was  arranging  for 
e  execution  of  the  will  with  proniovcnt,  the  brother 
deceased ;  and  he  swears  he  would  not  have  con- 
tcd  to  attest,  had  he  been  at  all  aware  t}iat  pro* 
vent  had  a  legacy  of  £lOOf),  to  tlie  wife  and  chil- 
li's  loss ;  for  he  says  that  deceased  was  then  in  a 
thargic  state,  and  almost  insensible  and  unconscious 
what  was  passing  about  him ;  that  his  disorder, 
psy  on  the  chest,  liad  attccted  his  brain  and  wliolc 
ic,  and  impaired  his  mind  and  understanding ; 
lat  about  his  eyes  was  so  much  stvollen,  that  they 
ipeared  as  if  protruded,  and  that  the  effect  of  the 
lling  was  to  derange  his  mind  to  a  consideraUe 
'ent.     It  is  true,  he  did  not,  he  says,  examine  into 
state  of  his  mind  and  body  when  he  was  there 
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t  jyptjreii  nacli  wone  than  when 
jj,   r-^  ^  '"'  ^'™'  "^  betiare,  oar  does  he  recoDeet  h'a, 

a  word  to  him.    He  condodes  by 

le  ■  niiK  s^^ed  ifait  the  deceased  was  at 

mat  ca^ecnt  to  nake  a  wiB,  or  c^iaUe  of 

«hac  he  was  about.     Id  the  absence 

ir  Trrax.  4r  even  Mspitnuoo,  of  any  other  motiTe  to 

3B  we^ai  SKViemam,  I  Bsst  take  his  very  inprn- 

aesc  mu.  aBfnyer  eondaet  to  hare  had  its  origin  is 

X  E*  lacve  bad ;  bat  ctiI  shoaM  not  be  dime 

le  of  it,  as  in  this  act,  whidi  the 

Dmcok'  sa  rmndled  to  himself  as  what  is  tenned  a 

s—a/^-ir"      It  an  ponblv  be  some  excuse  for 

um.  3ac  evcB  the  kw  oi  these  testamentary  Couitii 

B  a  AsgdtfMT. /feoMiie(a>,  would  be  contented 

m-a  ar-MC  «f  ies  tJ|iBiiu  to  siq^ort  a  will  pCTfectly 

i&aavk  ^id  artardii^  to  die  testator's  natural  dutica. 

n^  -lae  4C  a  nmrarr  description. 

Dr  Vitter'f  opiitioiu  of  course,  caonot  directly 

^>  i^  lie  cRcise  time  of  preparing  the  will,  he  being 

Vtf^  ir«tfa£.     A*  to  its  preparation,  which  1  should 

Tccoe  Sf-?"--**  ocher  tesumonres,  it  appears  in  eTldence 

r:a:  the  rr«Ex>Teot  ( in  whom  deceased  placed  cona- 

>rriS^:  v-occ^iencei,  who  had  arrived  the  day  before 

-■--ffi  b»  Sx»p  in  NewTT,  on  receiving  a  letter  from 

M-s.   Hi'L  «'*:ich    announced  deceased's  dangerous 

-.efs.  l«in^  00  the  Sunday,  about  12  o'clock,  in  de- 

.v-xsed's  rvxim  with  one  of  impugnant's  brothere,  John 

Braivrd.  ind  finding  there  was  no  will,  they  thought 

-:  r>^t  he.  docessed,  should  nuke  one ;  that  no  time 

^>ou^:  Iv  ki>t.  as  be  was  sinking  fast ;  and  that  ao 

jiriTnev.  Mac  Xeale.  should  l»e  sent  for  to  prepare  it 

rheiY  i<  «*.>nie  diflercnce  as  to  whether  the  deceased 

;^:!->t:j  Joirvd  Mac  Neale  to  be  sent  for,  or  whether 
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[it  was  the  movement  of  promovent  and  John  Bradford.  ^''-  ^'"■"'• 
John  Parker  and  Margaret  Parker   say  they  heard 


the  deceased  bid  the  promovent  and  John  Bradford; 
whilst  John  Bradford  says  deceased  did  not  do  m 
in  his  presence,  but  that,  thinking  it  was  the  intention 
H  of  deceased  to  nmke  a  will  in  favour  of  his  wife  and 
H  children,  for  whom,  he  says,  promovent  appeared  to 
Hhe  greatly  interested,  he  went  with  promovent  for 
1^  Mac  Ncalc,  having  no  suspicion  of  promovent  himself 
expecting  a  legacy.     So  great  haste  was  deemed  ne- 
icessary  in  the  alarming  illness  of  deceas  d,  thai  Mac 
[Nenle  was  called  out  of  the  place  of  wonhip  he  was 
'm,  and  left  it  prematurely.     Mac  Ncalc  and  John 
^Bnulfonl  agree  that  when  Mac  Neale  saw  deceased, 
Neale  said  be  feared  it  was  too  late,  and  that  de- 
was  not  competent  to  make  a  will  and  dispose 
if  his  pru]>erty  ;  and  Mae  Neale  says  he  added  that  he 
lid  not  like  to  undertake  the  responsibility  unless 
>r.  Walker  was  sent  for,  which  was  done  ;  hut  the 
)r  was  out  of  Dundalk  Tisitinga  patient,  so  Mac 
leale  consented  to  proceed  without  him,  and  began 
take  instructions  with  paper  and  pencil.    Samuel 
Indford  was  then  present  with  Mac  Neale,  JohnBrad- 
Tord,  and  promovent ;  and  the  Bradfords  and  Mac 
Tcaie  say  deceased  spoke  with  much  difficulty  then, 
rfaicb  appears  to  luive  been  the  ease.  Mac  Neale  says 
he  did  not  begin  to  take  instructions  from  deceased,  hut 
rtif  hitnselfgu^^eiited  and  explained,  with  the  assistance 
laf  John  Bradford  and  promovent,  in  deceased's  hcar- 
r,  who  acquiesced  ;  and  the  instructions  weie  then 
cen  for  all  the  will,  except  for  the  £1000  legacy, 
ic  executors'  names,  and  the  annuity  to  deceased's 
'mother  of  £21.     Thomas  Bnulford  came  in  Iwforc 
Mac  Neale  had  done,  and  it  docs  not  appear  thatMac 
I     NeaJc  sat  down  on  that  occasion  at  all;  hut  John 
fc  2  0  2 
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1841.       Bradford  was  nearest  the  bed  and  chiefly  gave  the 
I/iL  Term,  instructions  to  Mac  Neale,  and  he,  John  Bradford, 
Parker     says,  that  deceased,  on  being  then  intem^ated  as  to 
Far'ker.     "^om  he  would  wish  to  leave  his  property,  deceased 
answered,  '*  all  to  my  wife  and  children  ;"  and  diit 
thereupon  John  Bradford  (they  thinkingit  fair,  accord- 
ing to  what  was  then  known  of  deceased's  wishes)  gare 
instructions  to  Mac  Neale  to  leave  the  freehold  to  the 
eldest  son,  and  the  rest  to  his  wife  and  children  equally, 
the  rents  o{  the  freehold  to  go,  during  the  minoiity  of 
the  eldest  son,  to  the  support  of  the  family.    All  that 
passed  in  deceased's  presence,  and  Mac  Neale  says 
was  acquiesced  in  by  him.     Deceased  was  then  asked 
where  the  property  should  go,  failing  his  wife  and 
children,  and  the  question  being  two  or  three  times 
repeated  to  him  by  John  Bradford,  deceased  answered, 
"  it  is  easy  to  tell,"  and  at  last  said,  **  to  George." 
That  is  all  that  is  deposed  to  on  the  subject  of  Mae 
Neale  taking  instructions,  and  comes  from  the  cros- 
examination  of  the  Bradfords,  chiefly.      To  the  pro* 
movent's  Gth  article  no  one  is  proiluccd  ;    that  ar- 
ticle states  no  specific  instructions,  except  as  to  the 
disposal  of  the  property  failing  the  wife  and  children, 
and  that  in  words  different  from  such  as  are  deposed 
to  by  Bradford  on  cross-examination  (and  it  may  be 
fairly  asked,  why  allcdge  instructions  for  that  and  not 
for  the  other  legacies?)     That  article  only  (with  that 
exception)  pleads  generally,  "that  Mac  Neale  com- 
*'  mcnccd  to  prepare  the  will  alledged  from  the  ter- 
"  bal  instructions  of  deceased,"  not  saying  whether 
the  deceased  dictated,  or  gave  very  short  or  full  in- 
structions, or  specifically  expressed  his  wish  to  give  the 
bond  of  the  XI 000  to  the  promovent,  or  the  annuity 
to  the  mother.     The  three  Messrs.  Bradford  all  d^ 
pose  that  no  instructions  of  any  kind  were,  in  any  of 
their  presence,  given   for  the  £1000,  or  any  other 
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to  the  promoveiit;  and  that  it  was  a  surprise 
to  them  to  Hntl,  when  the  will  was  disclosed,  some  days 
lifter  the  funeral,  that  there  were  such  legacies ;  and 
iiJIac  Nealc  corroborates  them  in  that,  for  he  says,  tliat 
Hher  having  taken  instructions  in  the  manner  he 
^■ited.  in  Bradford's  presence,  prumovent  called  him 
'^  mto  another  room  where  they  were  alone,  and  there 
lid  he  woidd  go  hack  to  deceased  and  ascertain  who 
■re  to  be  the  executors,  and  what  annuity  deceased 
to  leave  his  mother,  and  that  he  returned  in  a  few 
linntoa  and  said  he  was  to  be  one  executor,  and  to 
ive  a  blank  for  the  other,  as  deceased  could  not 
up  his  mind  on  the  subject ;  and  also  told  Mac 
his  mother  was  to  have  an  annuity  of  twenty 
lineas;  and  further,  that  the  deceased  owed  him 
and  that  Mac  Ncale  was  to  insert  a  clause  Icav- 
hini  Coulter's  Houd  for  XlOOU;  and  Mac  Neale 
iher  says,  that  on  promovent  recurring  to  the£400 
iU  Mac  Neale  said  he  ought  to  be  contented  with 
£l(K)0,  seeing  how  little,  if  llic  X400  should  be 
taken,  would  be  left  for  the  family,  with  whieh 
stion  promovent,  after  some  hesitation,  agreed ; 
id  Mac  NchIc  says  he  did  not  after  that  see  deceased. 
It  left  the  house  with  the  notes  of  instructions,  and 
le  a  drafi  for  engrossment.  That  draft  would  be 
material,  but  it  has  not  been  produced.  Mac 
Fcair,  as  to  the  two  l>eing  apart  in  another  room,  is 
irroborated  by  the  Hradfords,  tlteir  ordy  difference 
Hng  as  to  time  ;  John  Bradford  makes  it  prior  to 
lac  Ncale  taking  the  instructions,  and  Samuel  Brad- 
>rd  makes  it  after  Mac  Nealc  had  been  in  deceased's 
)m,  and  that  they  returned  to  it ;  but  neither  says 
lat  the  two  were  not  so  a|»art  after  the  instructions 
rcrc  noted,  and  they  might  have  been  so  before  and 
ftcr ;   but  such  discrepancies  arc  trifling,  and  tbo 
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^deri,  bock  »gnt  thai  vaj  na 
M  «tt  tbe  iBrtnctioM,  and  ifhfa 
Ac  pfptweut  called  it  Mr 
FtohHij  k,lbriiiathH  brother  wsiU- 
ivfaerted  it  to  be  brought  at  5  o'Atdti 
Mac  Nraie  praoitsed,  but  in  ^m^ 
m  taU  praaorent  to  hare  Dr.  XTaUrr  at  the  dr 
enMo*»  libui  the  will  was  to  be  executed,  »  kr, 
Mie  Neafe,  waa  not  at  all  satisfied  of  iloemed'f  < 
petencT  to  make  a  will;  thus  following  up  die 
be  had  expressed  before  the  preparation,  at  whiefa  he 
had  suggested  the  Doctor  should  assist,  and  so  dMC 
the  responsibility.  Now,  what  could  have  been  tfct 
reason  for  such  extra ordinarj-  hurr/  and  prcssiw  br 


more  than  by  any  others  ol  the  drama? 
he  wife  and  children  the  law  provided  for  without 
a  will,  thou<;h  not  in  the  same  shares  and  manner; 
but  it  was  csneiitiid  to  the  promovcnt,  in  respect  of  his 
legacy,  that  Injured  them.     The  deceased  had  shewn 
no  h:uite  to  make  a  will,  wliich  he  could  liave  got 
itratlHii  or  thepromovent  to  draw;  and  wanted  Mrs. 
[ill  not  to  write,  as  she  snggested,  to  bring  prouio- 
it  on  the  Saturday.      So  promovent's  great  hurry, 
ttety,  and  activity  was  for  himself;  at  all  events 
8liew8  he  thought  deceased  was  dying  on  Sunday 
lorning.     A  will,  indeed,  rotght  have  been  thought 
;r  to  make  provision  for  tlie  motlier,  or  to  take 
that  her  claims  to  tlic  interest  of  £000,  pnrt  of 
ihc  trust  money  lent  to  Coulter,  sitould  be  secured 
^fe»r  hrr,  being  lent  as  deceased's  money ;  and  it  is 
^■becrvablc  that  deceased's  mother  has  not  been  pro- 
^Huccdasa  witness.     MacNealcwas  exact  to  the  time 
^^Hth  the  will,  though  not  quite  finished,   and  with 
Price,  lest,  as  he  says,  an  addition  might  be  wanted 
^fc  be  made  to  the  will,  and  in  the  same  handwriting. 
Mac  Neale  went  up  stairs  an<l  saw  promovcnt  ;  Price 
6nt  went  into  the  kitchen,  and  next  to  the  back  room 
near  the  bed-room.  Mac  Neale  swears  that  he  wanted, 
before  going  into  deceased's  room,  to  wait  for  Dr. 
^alker,  but  promovcnt  prevailed  on  him  to  go  in 
ritli  bini  before  the  Doctor  came ;  that  on  going  in, 
lac  Xcale  said  to  the  deceased  he  had  brought  the 
ill  prepared  according  to  the  instructions,  and  asked 
rhether  he  should  read  it  to  liim,  to  which  deceased 
twered  in  the  monosyllable  "yes;"  that  then,  by 
promovent's  desire,  he,  Mae  Neale,  proceeded  to 
it  to  the  deceased  (heniustmean  nsfnras  it  was  en- 
then),  and  that  no  other  j>enton  was  there  prc- 
it  but  the  promovcnt  and  liimi  Mac  Ne^le  ;  he  thco 
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adds,  that  though  he  read  it  to  the  deceased,  he,  de- 
ceased, did  not  understand  what  was  so  read ;  the 
wife  of  deceased,  as  well  as  Samuel  Bradford,  was 
then  in  the  house,  but  was  not  called   in.      It  n 
strange,  that  if  he,  deceased,  fully  understood  what 
was  so  read,  he  did  not  discover  the  omission  (I  pre* 
sume  in  Mac  Neale  being  so  hurried)  of  the  mother's 
provision,  for  which  Mac  Neale  says  the  promovent 
instructed  him  as  from  the  deceased.      Mac  Neale 
only,  it  is  true,  deposes  to  the  instructions  for  that; 
but  the  mother  is  not  produced  to  that  article,  and 
there  is  one  of  promovent's  articles,  the  10th,  that 
seems  to  favour  the  idea,  that  the  will  was  to  ay 
something  of  the  mother ;  this  article  alledges  that 
the  deceased  sent  for  his  mother  and  said  to  her: 
'*  Mother,  don't  make  youself  uneasy,  for  I  have  not 
"  left  a  paper  in  the  house  which  will  give  you  the 
"'  least  annoyance."   Promovent's  7th  article  alledges 
that  Walker,  who  had  just  arrived,  was,  with  Price, 
then  called  into  the  room  (from  that  in  which  Samuel 
Cnidford  was),  when  the  will  was  ready  for  execution, 
and  that  the  will  w^as  then  read  ;  but  Price  says  there 
was  no  reading  in  his  presence,  and  there  is  no  reason 
to  discredit  Price,  who  could  not  mistake,  as  he  had 
been  called  in  and  made  the  addition  of  the  £10(1 
legacy  to  promovent,  in  trust,  which  must  have  been 
written  after  the  instructions,  as  they  are  written  in 
pencil,  and  the  legacy  of  £100  is  written  at  the  end 
with  fresh  ink.    So  fur,  as  to  that  legacy,  there  are  no 
instructions  or  reading  over ;  and  it  could  not  have  been 
read  in  the  presence  of  Dr.  Walker,  who  was  called 
into  the  room  from  tiie  back  one  with  Price,  for  the 
Doctor  suys  he  was  ignorant  of  what  was  in  the  will, 
whicii  was  one,  he  took  for  granted,  merely  to  settle 
liis,  deceased's,  family ;  and  it  must  have  been  added 
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aflcr  the  instructions  were  first  written.  There  is  no 
account  of  how  the  name  of  ihc  second  executor  In 
place  of  Bradford  (whose  name  is  crossed  over)  came 
to  be  introduced,  or  the  £100  legacy,  or  deposit  of 
the  title  deeds,  which  Mac  Neale  may  have  wanted, 
or  how  the  mother's  name  came  to  be  omitted. 

Promovcnt  seeks  to  shew  an  intention  of  deceased's 
bounty  to  tiim  in  the  will,  of  the  £1000,  by  produc- 
ing Mr.  Strattan,  Lord  Kodcn's  land  agent,  a  most 
respectable  gentleman;  but  he  produced  him  to  an 
article  so  very  shortly  and  generally  framed,  that  it 
was  calculated  to  mislead  the  impugnant,  and  makes 
a  great  part  of  Mr.  .Strattan 's  ansiver  to  appear  ns 
if  cxtra*articulate.  The  allegation  is  this  :  "  That 
'•  shortly  previous  to  the  preparation  and  execution  of 
"  the  will,  the  deceased,  in  conversation  with  a  highly 
**  respectable  and  faithworthy  person,  with  whom  he 
**  had  been  in  the  habit  of  advising  on  any  matter  of 
**  importance,  stated  that  it  was  his  intention  to  give 
**  the  bond  which  he  then  held,  of  one  Robert  Coulter, 
•*tothc  promovent;  deceased  observing  at  the  same 
•*time,  that  he,  deceased,  was  much  iudebted  to  the 
"promovcnt,  on  foot  of  several  transactions,  at  least 
"fully  to  the  amount  of  the  bond."  The  answer 
given  to  this  article  is  as  follows :  "  I  knew,  and  was 
*'  acquainted  for  many  years,  with  the  late  Alexander 
"  Parker,  the  deceased  in  this  cause  ;  we  were  as  inti- 
mate ns  persons  in  different  grades  of  life  are  usually 
•*  found  to  be.  On  the  night  of  the  Saturday  next 
'*  before  the  death  of  the  said  decetued,  after  I  had 
'■•  retired tobed,  I  received  a  message  from  thedeceased 
**  thai  he  wished  to  see  me;  I  knew  at  the  time 
*' tliat  he  was  very  ill,  nearly  dying;  I  put  on  my 
** clothes,  went  tu  his  house,  and  up  to  his  bedside; 
I  found  Dr.  Walker,  his  medical  attendant,   with 
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"*  him;  the  deceased  was  skting  up  in  bed;  la- 
**  quired  how  be  then  felt ;  he  said,  ailerdmikiiigac 
*^*  for  coming^  to  him  at  so  very  unreaMmable  in  hiv. 
**■  that  he  had  no  pain,  or  uneasiness,  but  vrbat  mm 
"  from  his  difficulty  of  breathing,  but  that  his  fhcai 
**  Dr.  Walker  had  just  been  telling  him  he  had  bat  a 
^  short  time  to  live ;  he  had  therefore  sent  for  aie,  ■ 
*'  he  wished  to  make  his  will  and  settle  his  aSaks;  W 
**  said  also,  that  he  wished  particularly  to  eoonk  or 
**  relative  to  a  bond  for  a  thousand  pounds,  whidi  br 
*'  held  from  Robert  Coulter,  and  to  know  if  the  U 
**  which  Coulter  hold  by  lease  on  the  Earl  of  Rote'i 
"  esute  would  be  subject  to  the  debt ;    I  told  fabi  I 
**  could  not  answer  that  questioHi  unlesa  I  knew  iki 
**  it  was  a  mortgage  upon  that  property ;  be  caiiU 
**  not  satisfy  me  upon  that  point;  and  then  asked  w 
**  if  1  considered  Coulter's  bond  for  a  tliousandposi^ 
**  good  security.     I  replied  that  I  did,  npoa  wkiil 
^  he  said,  that  that  opinion  of  mine  made  hnn  Ttij 
'*  happy,  AS  in  that  case  he  would  Icavc  it  to  hii  fai«> 
*•  ther  George,  in  payment  of  an  old  debt,  and  tktf 
"  he  would  leave  the  rest  of  his  propeny  to  his  aife 
**  and  family.     1  then  said  to  him,  I  trusted  tiubta^ 
'*  tlien  felt  happy  and  comfortable  in  his  mind,  iqiJP 
"  which  he  replied,  that  he  was  perfectly  so,  and  «a 
"  quite  ready  to  die  whenever  it  pleased  God  to  talw 
**  him.     I  then  shook  bauds  with,  and  took  lesfeaf 
"liim,  u{>on  wliich  he  thanked  me  for  the  kiadh 
"  feeling  which  had  existed  for  many  years  hrtweea 
'*  him  anil  my  family."     The  impugniuit   could  Ml 
well  have  expected  such  an  answer,  especially  oe  tW 
subject  of  a  wi)!,  and  could  not  well   have  propefif 
cross-examined  on  it  as  to  any  part,  or  in  oppowliw 
to  any  part.     John  Bradfonl  had  been  present,  mJ 
came  prepared  to  deny  what  wa«  .illcdged>  and  uyi,  br 
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thinks  Mr.  Strattan  must  be  under  a  mistake,  if  he  184I. 
swore  as  in  that  article ;  but  that  Strattan  does  not  do ;  "'•  "™' 
and  if  he  furnished  the  instructions  for  that  13th  article^ 
he  might  have  been  mistaken  ahogethcr.  But,  taking 
Strattan's  deposition  to  the  article  to  be  subject  to  no 
objection,  does  it  prove  more  than  that  it  was  to  pay  a 
d^  he  wait  sup{wsed  to  owe  promovent  he  was  to  give 
the  XlOOO  bond,  and  so  the  I3th  article  takes  it,  and 
not  ns  bounty.  Where,  then,  arc  the  instructions 
or  declarations  in  favour  of  the  long  and  o\'er-sedu- 
loualy  affectionate  gift,  bythc  will,  af^r  the  word '^pro- 
vided"? NotwiUistnnding  the  13th  article,  the  debt 
turned,  as  Mac  Nealc  says^  hy  promovent,  did  not 
exceed  £4()0.  That  I3th  article  is  not  followed  up  by 
any  otlicr  averment  or  proof  of  any  debt  at  all  or 
eren  of  an  account.  It  is  said,  why  not  cross-examine 
r  produce  Walker  to  Strnttan's  conversation  ;  but 
the  13th  article  is  not  specific,  or  W^atker  might  not 
have  attended  to  or  been  communicated  with  in  the 
conversation.  Is  tt  probable  that  an  inferior  would 
have  called  a  superior  from  bis  rest  to  ascertain  the 
sufficiency  of  his  debtor  with  so  much  anxiety,  and 
evince  such  pleasure  at  his  solvency,  merely  tliat  he 
mii^ht  bestow  the  sum  due,  amounting  to  nearly  one- 
half  his  assets,  from  his  affectionate  wife  and  infant 
children,  on  a  brother  childless,  and  in  good  circum- 
vtanccs,  and  whodid  not  want  it  ?  The  only  other  alle- 
u  of  evidence  of  intention  to  give  Coulter's  bond 
Ta  promovent  is  in  the  4th  article,  that  before  sending 
for  Mac  Nealc  he  called  to  his  wife  for  a  check  bag 
containing  the  bond,  opened  the  bag,  and  took  it  out, 
and  gave  it  to  the  promovent.  Two  witnesses  have 
been  vouched  to  that  article,  but  neither  of  them 
proves  his.  dece:iseJ,  finding  the  bond  or  handing 
it  to  the  promovent;    the  utmost  de|)Osed  is  by  John 


lean  ihem  aD  In  pvpo^,  and  that  lie  bad  i 
bitt  wfcift  n  far  kr  Md  tW  chDdmi;  and  cbt  tk 
da^  be  was  fint  CMfaed  to  die  boose  be,  decenrl 
diitinctly  uAd  bim  be  bad  not  proficrty  to  leate  it 
any  but  tbem,  and  thai  aD  be  had  was  little  mi^ 
for  thcfli ;  and  tbat  in  (be  February  bcfcne  he  tM 
BroKup  he  could  not  nake  hit  will  then,  not  htenaf 
his  purclutse  frotu  Lord  Roilcn  romplcfrd.  Hmr- 
»oii,  who  is  a  re^irrUble  person  in  Dundalk,  saji,ditf 
be  saw  deceased  about  ten  da)-B  before  his  death,  aa^ 


atcst  time  he  saw  him,  he,  deceased,  spoke 
ofht^  wife  and  cliildrcn  in  the  most  atfectionute  and 
devoted  manner,  and  as  his  only  objects  for  w]iom  he 
WM  bound  to  provide,  or  to  that  effect;  and  tliat  dc- 
CCBinl  was  very  anxious  about  Coulter's  bond  debt, 
oil  whiirh  subject  he  had  many  conversations  with 
the  deceased,  who  said,  "  that  so  lung  as  he  and 
"  C'inilterlived,  it  was  very  well  as  to  the  security,  but, 
**  »hou)dhcdie,  1  would  not  wish  my  children  to  be  in 
"the  hands  of  strangers;"  all  that  tends  to  uphold 
the  ooneliision  that  his  so  anxiously  sending  for  Mr. 
Strattan,  as  he  did,  was  from  anxiety  on  his  cliildren's 
account,  and  not  to  give  it  to  a  brother  who  did  not 
want  it,  (though  lie  might  wish  to  pay  any  debt  due,) 
unlctt  as  trustee  for  them,  after  deducting  any  sum 
^bw  should  appear  to  owe  the  brother,  and  which  pro- 
^feovent  told  Mac  Neate  was  XlOO.  It  happens  cu- 
^riously  that  the  precise  sum  of  X  !<)()  is  what  promo- 
^tent  told  Rawson  and  Samuel  llradford  (as  they  dc* 
H^Qse)  the  deceased  had  offered  to  give  or  leave  him, 
Hluu]  that  he  had  rcfusc<l  to  accept  to  the  loss  of  the 
deceased's  wife  and  children;  but  that  refusal  appeal's 

I  to  limvc  been  by  acquiescing  in  Mac  Neaie's  suggcs- 
lion  of  (he  £1UOO  legacy  being  enough  ;  and  it  is  ob- 
servable that  the  £4U4l  is  the  balance  of  the  £10(X), 
after  deducting  X()00,said  to  be  t^us^ money  settled  on 
the  marriage,  as  detailed  by  Kawson  to  the  5th  and 
inth  intcrrogsitories,  but  defectively,  from  non-proof 
^  of  the  settlement,  and  to  the  interest  of  which  £fit>0,  it 
Bis  stated,  the  mother  was  entitled  for  her  life,  and  of 
which  settlement  Coulter,  the  borrower,  and  Thomas 
B  Bradford,  arc  statc<l  to  be  trustees.     If  she  had  a 
life  »*e,  it  may  further  cxpl.tln  the  unproved  article 
a.%  to  her.  John  l^urker's  daughter,  Miugaret,  is  pro* 
diiced  to  the  2lnt  luticle,  to  shew  that  the  deeiNixcd 
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Hpsignctl  that  proniovcntshouM  draw  his  m\\\  forli'tin; 
that  the  Doctor,  lateon  the  Satur(Iar,tl)Oug)itdeceast'd 
cuy<tx\  fur  she  says  ilie  Doctur  tlieii  advist'd  deceasnl 
to  settle  his  afTairs;  and  that  he  replied,  pointing 
to  promovent,  **■  here  is  my  good  and  faithful  brother, 
who  trilt  transact  all  my  affairs  in  my  stead."  If  that  Ik 
true,  it  is  equivocal,  and  may  as  well  mean  that  he 
wuuld  manage  for  liis  children  If  he  left  no  will,  as 
that  he  was  to  draw  a  will  for  deceased,  and  perhaps 
better  for  the  case  of  the  proniovent,  shewing  that 
George  was  not  called  on  to  draw  a  will,  but  to  go  for 
an  attorney  to  do  so  ;  that  was  all  proniovent  himself 
ullcdges  he  was  called  on  to  do,  and  the  expressions 
deposed  to  by  her  have  no  reference  to  or  bcario*; 
on  an  intended  legacy  to  promorcnt,  in  favour  of  which 
legacy  there  is  no  sort  of  evidence  except  that  extra* 
articulate  testimony  of  Strattan,  and  even  that  is  cf 
an  intention  merely  to  pay  a  debt  tliat  might  be  du 
not  a  benefaction. 

It  is  clear  that,  according  to  the  proof,  the  in 
tions  not  only  for  the  £10CH>,  but  the  £lOO,  were 
given  by  the  promovcnt  only,  unleu  Mac  Neale  i^^ 
perjured,  and  unless  the  Uradlbrds  be  also  respectitel^^ 
perjured.      But,  says  the  proniovent,  8uppo«iDg  no     i 
evidence  of  instructions,  there  was  here  no  need  ai^| 
any  such,  tlie  will  being  the  act  of  a  testator  in  full 
and  i>erfect  possession  of  his  mind  and  reason,  both 
when  it  was  prepared  and  executed,  and  as  it  was  read 
to  him  before  execution  ;  for  I  believe  it  is  nut  di»* 
putcd  that  he  was  not  at  the  time  able  to  read  it 
The  tritnesses  produced  to  shew  his  perfect  under- 
standing and  capacity  are  all — except  Mr.  Stubbs,ihc 
curate — of  the  Parker  family,  John  Parker  being  hi^^ 
hrotlior.  Mi's.   Hill  liis  sister,  and  the  other  Piu'ken^^ 
John's  wife  and  children,  including  Joseph,  a  youth 
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»r  about  frfteen;  and  all  the  family  arc  firmly  ofop'i-       \B4 


lal  tli&  deceased's  mental  powers  were  fully 
^^uffidcnt  to  enable  b'lm  to  give  instructions  for,  and 
^■txecute  llic  will,  or  do  any  act  requiring  |>erfcct  meu- 
^■tel  capacity,  and  this  in  uppot>ition  to  the  incapacity 
j^pjlid  to  have  been  created  by  bodily  disease,  nut  nieu> 
i      tal  delusion;  besides,  the  deceased  being  able  to  wash 
^^i&  hands*   refusing  to  let  Mrs.   P»rker  bring  him 
^Blarabout,  and  saying  to  his  brother   ''good  night, 
^^ohn,'*  have  been  adduced  to  shew  his  mental  capa- 
II '  dty.  Tlie  instances  of  capacity  chiefly  occurred  in  the 
I,     communication  between  the  deceased  and  the  Kev. 
1^     Mr.  Stiibbs  on  itptritunl   matters;  about  six  on  the 
ii     Sooday  evening,  Stubbs  had  called  on  his  way  fi-om 
,     church,  and  being  told  deceased  was  then  making  his 
will,  said  he  would  call  the  nextday ;  but  he  called  in 
the  evening,  being  told  that  next  day  might  be  too 
^^ate»  which  shewed  the  dccensed  was  thought  to  be 
^■n  extremis;  and  wlien  he  saw  him,  he  was  much 
^pbocked  at  seeing  lum  so  very  ill ;   he  says  he  spoke 
,     to  deceased  of  eternity  and  his  grounds  of  hope;  he, 
dcccaseil,   spoke    with  much  difficulty,  but  replied 
itiafactorily;   it  would  a]>[>ear  to  be  but  one  qucs- 
and  one  reply;  Stubbs  docs   not  give  t)ic  aii- 
rer,  but   Margnrct  and  Joseph   Parker  do,  and  it 
a  proper  and  religious  one.     Stubbs  asked  de- 
should  he  pray  with  him,  as  the  two  say,  but 
tiibbs  only  says  he  prayed  with  bim,  deceased,  not 
idt  deceased  prayed.     Stubbs  says  he  seemed  very 
*ntivc  and  quite  aware  he  was  in  a  dying  state,  and 
red  he   was  in  possession  of  his  intellects;  but 
[withstanding,  Mr.  Stubbs  cannot  take  on  himself 
say,  whether  he  was  then  in  a  stupid,  letliargic  state, 
Id  form  a  judgment  whether  he  was  then  of  sound 
id  diftpoeing  mind,  quite  competent  to  nnike  a  will. 
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"  tliaikii^  it  oat  of  my  province,  my  aXMaboBM 
**  hang  Ancwn  to  any  worldly  ubject,"  but  tbinki^ 
Um  ttmpiUuX   to  receive   the    Sacnnicsl  had  Ir 
for  iL     Tbe  other  two  meutiao,  what  the  b- 
does  DOC,  that  wben  tbe  prayer  begu  Uie  Je- 
took  off  his  night-cap,  and  put  ii  oo  wkait 
TSmq^  lethargic  and  generally  uueatUt  U 
fiMBi^,  and,  as  Mac  Nealc  says.  n««f  s 
he  migfac  have  been  roused  to  attentioB  bf  tir 
and  importance  of  the  snl^ect  ihtf  ■« 
■nc  been  so  mtenatinir  to  him,  tfaouj^h  hb  iiiiail«i 
yaMCn  of  esettson  might  have  been  unef)iullotnip 
nllMiiiiiiii;  and  no  conversation  is  alledged  hi  km 
koi  mU  by  him  with  any  person  or  any  doKtaa 
gTTCB  bf  bhn.    The  utmost  stated  are  twosoln»«i 
miMmAtAy  senteoces  uttered  by  him,  one  on  bo^ 
hU  lutaMher  was  beside  him,  vis^  ''that  iiimi 
he  had  first  wept  in   her  amw :"  md 
I  lus  brother  going  to  lighten  ibr  bed 
dachok  vii^  **  that  the  nearer  a  person  is  to  derifc 
"tWIeMMcb  weight  aSects  them;"  those  arc  ■»• 
by  two  of  the  Paricers,  and  if  more  coaU  k 
of  his  observations  or  exertioos  it  oooM.  l 
have  been  mentioned,  conaidcrii^  that  Me 
goes  90  Ar  as  to  allcdge  his  getting  in  and  ooi 
of  bed  I7  himself,  bat  to  which  no  evidence  isaddnced; 
and  none  of  his  cooduct  or  sayings  proved  le«d  totk 
ricliimi  that  he  most  have  attended  to  and  aado^ 
slotd  iriktt  was  read  over  to  him  on   the  Soadbff 
eioung,  especially  confiJering  his  reliance  on  duie 
abom  htoi.  Thus  tbe  witnesses  to  te^tamentarr  op- 
city  are  CDunter-balsnced,  including   Price;  hoc* 
adAtioo,  Rawmo,  to  the  'JOtfa  article,  gives  the  opisaa 
of  promoveat  him:>clf,  at  to  the  dcteriorattan  ofilv 
powers  of  deceased's  mind ;  wliat  he  says  to  thri 
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article  is,  ^  that  two  or  three  days  after  the  funeral, 

I**  in  coDversation  promovcnt  asked  him  *  was  he  not 
•*  *  often  in  the  habit  of  seeing  tlie  deceased,  and  did 
•*  *  he  not  perceive  in  his  last  ilhiess  a  general  break- 
•*  *  ing  up  of  mind  and  gradual  decay  of  intcUect  ?' 
"  1  told  him  I  had  not  seen  him  in  the  last  ten  days 
•*  brfore  his  death,  and  did  not  observe  the  change  he 
**  mentioned  ;  he  added,  he  wondered  1  had  not  writ- 
•*  ten  to  him  deceased  was  so  very  ill,  that  his  atTaira 
"  mighthavc  been  properly  settled,  and  iliat  he  feared 
■f**  that*  at  the  time  he  arrived,  he  was  incapable  of 
**  making  such  a  disposition  of  his  property  as  would 
^  **  bcsalisfactory." 

H  Tlic  testimony  of  the  Parkers  not  being  quite  free 
from  bias  towards  their  rich  and  childless  brother  and 
Kftnde,  the  promovcnt ;  and  tlint  of  the  Bradfords  not 
quite  so,  from  bias  towards  llieir  sister  and  her  children, 
and  their  intimacy  with  Coulter,  tlic  debtor  :  and  Mr. 
Stubbs'intercoursewitl)  deceased  being  so  limited,  that 
iBhe  could  not  venture  to  predicate  of  his  general  capa- 
city: and  a  legal  slur  being  on  Mac  Ncalc  and  Dr. 
Walker:  and  theusual  forms  being  gone  through :  it  is 
to  pronounce  the  rapacity  to  be  doubtful,  as  the 
was  'fuasi  in  extremis,  and  so  considered  by 
II;  taking  the  middle  course,  especially  as,  though  the 
[allegation  is  that  Mac  Neale  is  in  the  impugnant's  inte- 
no  allegation  is  made  of  the  Doctor  being  so, 
"or  of  his  having  any  improper  motive,  and  in  fact  it 
vdoes  not  appear  to  have  been  known  what  he  would 
rear.  I  therefore  think  this  a  case  in  which  in- 
^vtnurtions  should  be  proved  from  deceased,  to  sup- 
irt  the  alledged  bequests  to  the  promovcnt  as 
icy  stand,  more  especially  as  he  was  most  anxious 
'  and  active  in  respect  of  the  preparation  and  execution, 
and  is  sworn  to  have  been  the  giver  of  such  in^truc- 
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Mac  Nale.     There  is  do  doubt,  but 

a  will  to  the  testator,  tbov^of 
•  ^d  fab  execution  of  it,  mtef  nE* 
tt  be  wm^  a  reading  over  as  mm 
iDitnictions ;  and  that  the  deceattd 
vhat  was  so  read  to  him. 
\  nothing  but  the  simple  read- 
er proof  of  stopping  aftrr 
or  adung  any  explanaUon,  nor  of 
stade  br  deceased  to  shew  he  unilrr- 
by  prmnovent  or  Mac  Neale ;  nor 
bjr  deoease<l  on  the  omiaaoa 
',  or  tbe  introduction  of  tbe 
took  place  after  drawing  ^m  thr 
b}  Price  ;  nor  were  any  woidi 
M  tbe  mdittg.     Some  oliservatioQi, 
«■  the  leaJiug,  are  made  by  Sir  Her- 
m  Omfi  r.  DmfC*)-  Kothing  is  allcdged^ 
EmlMtiM  of  Scrmttan  as  executor,  d 
mt  tbe  SMniday  night  to  be  one. 
dfa(  kv  adilaclory  that  it  was  hurried 
^  Dodar  anrred,  tod  llat  Sunuel  Bradfon). 
«4»  was  ia  llie  aext  laoni,  and  had  been  pre«nt  in 
d»  mmwimf^  was  aat  ianted  to  hear  it,  nor  even 
Ttietz  Smtmd  Bndfoti^  having  no  anspicion,  did  luA 
ak  t»  p  Hk    Margaret  Parker's  answer  to  the  1 
arlicfe  is  calcniated  to  throw  a  slur  on  the  Doctor') 
:  ake  ayt^  that  on  the  Sunday  evening 

bow  he  was,  to  which  he  r^ 
pitcd."  Obstootly  I"  that  he  aiked  the  Doctor  would 
his  tiaw  be  hurned«  to  which  he  replied,  **  Oh  no!^| 
and  afterward*  remarked  that  the  deceased  wa>  oot^ 
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of  the  strongest-minded  men  he  e 
think  she  nnist  have  forgetfully  placed  it  on  Sunday* 
instead  of  iho  evening  before,  when  his  doom  was,  as 
they  say,  pronounced  ;  for  she  introduces  what  is  not 
allcdged  in  the  lyih  orticlc  :  "  will  my  time  be  hur- 
ried?" to  which  the  Doctor  replied,  as  she  says,  "Oh 
no;"  and  what  favours  tliat  supposition  of  mine  is, 
that  it  is  fully  proveil  that  the  Doctor,  on  arriving  on 
Sunday  evening,  was  shewn  first  into  the  back  room, 
where  Price  and  Samuel  Bradford  were,  till  calied  in 
to  see  the  execution,  when  Margaret  was  not  in  the 
deceased's  room ;  for  before  the  Doctor  was  called  in, 
promovent  had  looked  into  the  back  room  to  tell  the 
Doctor  all  would  soon  be  ready  for  execution,  at  which 
time  it  appears  no  one  was  with  the  deceased  but 
Mac  Ncalc  and  tlie  promovent;  and  the  Doctor  says, 
that  he  does  not  recollect  that  when  in  his  room  at 
and  about  the  execution  he  exchanged  one  woi*d  with 
the  deceased,  or  deceased  with  liim. 

The  promovent,  perhaps,  may  have  received  from 
the  deceased  the  instructions  he  gave  to  Mac  Neale  as 
from  the  deceased ;  but  he  has  not  proved  tliem,  as  in 
my  opinion  he  is  bound  to  do.  Ifdcceosed  gave  them, 
it  is  owing  to  the  promovent  himself  that  he  cannot 
prove  them,  for,  instead  of  communicating  with  the 
deceased  by  himself,  he  should  have  taken  care  to  have 
had  the  intervention  of  some  third  person  to  stand 
between  the  deceased,  circumstanced  as  he  wasi,  and 
himself,  the  party  interested,  and  in  substance  the 
writer  of  his  own  legacy,  and  not  have  hurried  the 
reading  over  without  the  presence  of  the  impugnant 
or  the  other  persons  interested.  I  therefore  cannot 
admit  proof  of  them. 

Before  I  end,  it  is  right  to  observe,  that  the  mother, 
who,  next  to  deceased's  wife»  could  have  best  spukeu 
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MEVIN  V,  NEVIN. 

The  will  of  Benjamin  Chapman  Ncvin,  late  of 
onaghadee,  in  the  county  of  Down,  Esq.,  had  been 
kbii&hed  by  a  sentence  of  tlic  Court,  with  exception 
of  such  parts  thereof  as  appointed  Bernard  Maguire 
tlic  sole  executor  and  trustee.  No  residuary  legatee 
had  been  named,  and  no  administration  had  been 
taken  out  by  any  of  the  parties  entitled.  A  citation 
was  issued  by  Benjamin  Nevin,  a  legatee,  calling  on 
the  next  of  kin,  and  all  the  other  legatees,  to  accept 
Hor  re/use  letters  of  administration  with  the  will  an- 
nezed,  otherwise  to  shew  cause  (if  any)  why  the  same 
should  not  be  granted  and  committed  to  the  promo- 
vent,  or  his  substitute.  The  next  of  kin  did  not 
appear  to  this  citation,  and  tlieir  non-appearance  was 
taken  for  a  renunciation.  John  Nevin  and  Fitzgerald 
O'Brien,  two  of  the  principal  legatees,  appeared  and 
prayed  administration ;  the  grant  to  either  of  these 
was  opposed  by  Benjamin  Nevin,  the  promovent,  un 
the  grounds  of  his  having  a  greater  interest  in  the 
■nets,  and,  consequently,  a  prior  claim  to  the  adminis- 
tration ;  whereupon  John  Nevin  pleaded  his  interest, 
and  prayed  the  personal  answer  of  Fitzgerald  O'Brien, 
the  other  party  impugnant,  but  which  not  having 
been  filed  within  the  time  limited  by  the  Court,  the 
pleading  was  taken  pro  confesso  as  to  him,  upon  which 
the  matter  was  brought  before  the  Court. 

I      Dr.  Peehies,  for  Benjamin  Nevin. 
Sir  Henri/  Meridtflk,  Bart,,  for  John  Nevin. 
■n 
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A  |>4rtjnlia 
caIU  u[»ii  mcia- 
tiicr  ti;  Hution 
ti>  U'Cepl  or 
rvftue  itflinitilB- 
trAlinn,  rannot 
after  wnnU 
cl^ni  adniinia- 
tnUJon  WIiliB' 
««ir,  la  pr«fis 
rrncB  to  Iiitn 
whom  he  hu 
rilri),  if  ))uiii> 
fled. 

Th«  fatal  ur 
floicribed  •  le- 
Ititltr  an  of  un> 
•onndmindi  itie 
Court  i-e4|nir(-c] 
meJickl  cerlifl- 
ute«  of  tfa«  •>• 
nit;  of  ih«  lega- 
te pr«T)oiu  (o 
gnmciDK  an  oA- 
mlniftration  to 
him. 


PerCuriam. — Thecitation  calls  on  the  next  of  kin 
Land  the  legatees  to  accept  or  refuse  administration; 
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appear 
of  the  lc{;atees  comes  in  and  claims  the  administra- 
tion ;  he  has  the  consent  of  Mrs.  UcSf  one  of  tlic 
next  of  kin,  and  I  consider  that  the  promovcnt  has, 
by  calling  on  him  to  accept  or  refuse,  admitted  him 
to  Iiave  a  cidm  to  administration  with  the  will  an- 
nexed, prior  to  his  own  :  and  as  on  the  citation  mast 
be  founded  all  sulKcquent  proceedings,  he  cannot  now 
claim  that  which  he  has  oB'cred  to  another,  in  exclu- 
sion of  that  other.  Fitzgerald  O'Brien,  the  other 
legatee,  who  also  has  been  cited,  and  seeks  the  admi- 
iiistratiou,  ha$,  by  neglecting  to  give  in  the  persoDil 
iinswer  as  decreed,  admitted  the  rights  of  John  Nevin, 
iuid  precluded  himself  j  and  besides,  it  appears  thai 
he  assigned  his  interest  as  legatee.  In  selecting  tlu: 
person,  from  his  interest  under  the  will,  to  wliom 
intrust  the  administration,  I  should  prefer  the  im- 
pugnant,  John  Nevtii,  as  he  appears  to  have  tf>e 
greater  interest  in  the  assets.  The  deceased  in  hi* 
will,  however,  states,  that  John  Nevin  is  a  person  of  i 
unsound  muid,  and  devises  the  legacy  to  him,  ''^l 
order  to  have  biin  carefully  taken  care  of."  It  v 
stated  that  this  opinion  of  the  deceased  is  not  conclu- 
sive, or  now  to  be  acted  on,  for  that  John  Nevin  is 
perfectly  miue,  and  the  promovcnt,  who  opposes  the 
grant  of  administraUon  to  him,  appears  to  admit  hit 
Hjnity  ;  but  this  1  do  not  consider  to  be  sufficient,  foi 
when  tlie  testator  ibises  a  doubt  of,  and  throws  adur 
ou  the  sanity  of  the  legatee,  I  am  bound  to  make 
strict  inquiry  into  bis  state  of  mind,  and  to  satisfy 
myself  whether  he  is  a  (it  person  to  whom  to  iutmsl 
the  Bdniinistration,  or  whether  it  should  be  giv^  to 
his  committee  or  curator.  1  shall,  therefore,  re()uirE 
rerlificatcs  o(  Ins  sanity  from  two  medical  men,  befotr 
I  gire  the  adminibtratiuu  tu  hioiM^lf. 


This  suit  was  instituted  by  Sarah  Kelly,  tlie  pro- 
movent,  for  the  purpose  of  proving  specially  the 
contents  of  the  will  of  Thomas  Walsh,  late  o(  Bercs- 
ford-strect,  in  the  city  of  Dublin,  ileceascH,  made 
after  1st  January,  1838,  in  which  aheallcdgcs  herself 
to  be  named  as  a  princl[)al  legatee.  By  the  2nd  arti- 
cle of  the  promovent's  primary  allegation  it  was 
alledged.  that,  on  the  13th  November,  1840,  the 
deceased,  being  on  his  passage  from  Longford  to 
Dublin,  on  board  the  Boyal  Canal  packet  boat,  the 
"  Countess  of  Mulgrave,"  duly  made  and  executed 
his  last  will  and  testament,  in  the  presence  of  several 
I  liuthworthy  persons,  and  of  two  credible  persons,  who 
did  then  and  there  duly  subscribe  the  same  as  attest- 
ing witnesses.  It  was  also  allcdgcd  that  afler  its 
execution  the  deceased  handed  the  will  to  Henry 
Kirk,  and  that  the  promovcnt  never  had  possession  of 

I  it.  The  contents  of  the  will  were  also  allcdged. 
Two  witnesses  only,  Catherine  Conolly  and  Henry 
Gallagher,  had  been  produced  on  this  allegation  of 
ihc  promovcnt,  and  notice  had  been  served  on  the 
opposite  proctor,  of  their  examination  to  all  the  arti- 
cle* of  the  promovcnt's  allegation,  including  the 
t  second,  which  allcdgcd  the  execution  and  attcatatiuu 
of  the  will;  and  on  such  cxauiiiiation  bctug  concluded, 
the  promovent  prayed  publication.     'Itic  iiiipugnaiit, 


Where  l»ro 

fa«ve  lieen  |>ro* 
■luccil  to  an  u> 
tlcte,  nllodKlng 
the  cxAoulion 

Mill  atlvvULipll 

of  *  will,  mado 
afU>r  I  It  Jbiiii- 
arjr,  183H,  but 
■liadgedto  h* 
tupprttiMd,  tkod 
the  Damai  of 
the  aitMiinx 
witncMui  do 
tiol  Bp|war  on 
tbv  |)l**diiif , 
Ik*  a|j)MMli« 
puljr  mvf  con* 

kld^r  tlioin  >■ 

altealinK  wU- 
ncBPi  (]c«ignod, 
wid  \ilvad  an 
afibi  wf  tuch 
par*0U4. 

The  *t«j- 
|<ilU  of  a  caiul 
patkei  boat  held 
not  lo  hej'lvad- 
able  u  proper 
otdtKa  ol  ibe 
alibi. 


^  tfe  alkdged  at- 
iftfiHiiiii,  by  the 
HonyGal- 


mtneaei 

b,  ^id  SbD  H 1  gOD- 

bdbreand 


4>f  ffBCfidiBgin 
of  Mafgine' 


vnu  msn  a.  wni  ^n^  die  eaure  of  tbe  no^ 
in:rr^mr    bbl  m. :»  «hs  of  i^  lldi,  12di,»l 

;ic  J^'  -<au  hna^  rtuaomoaiS  zUcredttke  namtai^iie 
4— ^—^  t*aairur*rf  d  ffou  1*0.  «■  Aorf  12fA  oirf 
.  :i.;  "  .•r>irw>nif«r.£nic  iritKiiinflre  vrittfliaii^natie 
"f  £aif  o^w.  riij''oaana^i«jMr»Mu^£rif^aii^aocii- 
-  :,\:;j.  r-mtii  aun  c  f^Cf  7/^  au  r&*  ifiU  arr^dMn 
.J  x.:u  T'Bi-TaLi  Titf  iicnc»  44'  fvoy  perton  icko 
f  It  tti  i»fcri  XGU  ttaa  m  asi^Ja^t,  andtchichthit 
•-.T-'i  ifiiuxi  /.-' .'J  ij7*,'Mj7  w  dv€  time  andpkee, 
'!(.  r  i.t  I  vai-'u^  ftie  :*t«^  ub  thf  posfcsaon  or 
;,.•--'  u'  /..>  j*c-r*-  Aitf  ^jK-z-^  »£>«■  annex  herelfC 
:t.  x:u.^e.>.ii  :•:  ii>;  ^i  kjuck  ns  opposed,  because 
:.:tj:r:'£  i.t:  Tcxc  iri«n<T<.t7re-WTaot  and  relating  to 
:t.  ->.i:  :..i:  iiLiK-i.  i  .-iK-bfi  oi  de^i^cd  by  the  pro. 
z  *'Mtcssi ;  and  the  adnaib^ionoftbc 


ip^ittuent.  ic  was  proposed  to  anient 
4Lh  article,  by  substitiitlDg  for  the  words,  "  as  by  the 
wag^tUt^  the  words,  **  of  which  th&/ are  more  cer- 
tain on  referrhiff  to  the  way-biiis"  and  insetltng  tlie 
won]  *^said"  before  the  words,  *^  faithworthtf  per- 
MOfu"  which  proposal  was  declined. 

Dr.  Peebles^  in  support  of  the  objection,  argued, 
that  tlie  promovcut's  allegation  not  having  named  or 
described  Thomas  Gallagher,  who,  in  point  of  fact, 
the  DiKtor  said,  was  not  one  of  the  suhscribtng  vnU 
ncjtcs,  he  was  not  designated  or  youched,  and  that 
tfasreforc,  before  publication,  it  was  not  allowable  to 
plead  an  a/t6t  by  way  of  exception  to  bis  testimony  ; 
and  that  the  way-bilU  of  the  boat  were  inadmissible 
M  evidence  on  the  same  principle  aa  shop  or  bank 
book&(rj);  and  beside^  tliat  tlie uccuracyof  such  entries 
could  not  be  relied  on*  as  pa&sengera  often  gave  iic- 

^litiou£  names. 
Ih.  Joseph  RadcUffy  in  support  of  the  pleading, 
Mqgued  that  the  3rd  article  should  stand,  as  Thomas 
Gallagher  had  been  examined  to  the  2nd  article  of 
the  promovent's  pleading,  which  alledgcd  the  execu- 
tion and  attestation  of  the  will ;  and,  therefore,  ihc 
iropugnant  had  a  right  to  presume  that  he  was  one 
Kof  the  two  subscribing  witnesses  ;  that  the  books  were 
xMowabIc  as  evidence ;  and  that  he  could  meet  the 
allegations  of  tlie  promovent  by  circumstantial  evi- 
dence only. 

Per  Curiam. — I  consider  nothing  can  Im-  clearer, 

|l1itui  that  the  party  supporting  a  will  made  after  the 

1st  January,    1838,  must   produce   two  subscribing 
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witiie&8cs  to  the  factum,  whether  they  be  called  for 
by  the  opposite  party  or  not ;  but  wlicn  there  b  a 
third  witnojis  attesting,  the  third  may  be  called  for  by 
the  party  impeaching  the  will.  If,  therefore,  two  wit- 
nesses only  be  produced  to  the  article  pleading  execu- 
tion and  attestation,  and  that  the  proctor  tbeu  pnyi 
publication,  the  opposite  party  have  every  riglit  to 
presume  that  they  arc  the  attesting  witnesses,  and 
may  plead  matter  contrary ;  and  if  such  be  not  pleaded 
before  publication  it  could  not  be  so  afterwards,  as  he 
now  has  notice;  1  therefore  allow  the  3rd  article 
stand  as  it  is.  But  X  consider  that  the  way-bills  at 
not  to  be  pleaded  as  evidence,  and  that  the  fact 
Ciallagher  not  having  been  on  board  is  to  be  prove 
by  some  one  acquainted  with  his  person,  and  whocaa 
depose  that  he  was  not  one  o(  those  on  board,  all  of 
whom  the  witness  saw  on  board  ;  or  by  some  one 
who  saw  him  elsewhere  at  the  time  and  knew  his  per- 
son ;  the  examiuatiou  tu  be  on  an  article  framed  fa 
that  purpose. 

[The  Court  directed  the  impugnant's  pleadii^ 
be  refonned  by  striking  out  that  part  of  the  4th  ar 
cle  following  the  words,  "November,  1840,"  to 
end  thereof;  and  that  it  be  answered  whcu  so  re-^ 
formed.] 


restitution 
^ady  Fiulay  agaiust  Sir  Thomas  FiuUy» 
her  husband.     The  inarriag'C  took  place  on  the  23nl 
|f  Ju)y,  1839,  and  cohabitation  ceased  in  1840  ;  the 
present  application  respected  an  allowance  of  alimony 
pendente  lite.     It  appeared  on  the  oral  testimony  of 
Mr.  Farrington.  the  land  agent  of  the  inipugnant, 
kat  the  net  income  of  Sir  Thomas  amounted  to 
}23  4j.  2d.  \   he  had  besides  £300  Government 
:k,  and  no  more,  though  be  had  received  £1000 
jrith  his  wife  on  his  marriage. 
Dr*  Peebles  for  Lady  Finlay. 
Dr,  Keatii2ge  (now  Judge  of  the  Court  of  Prero- 
gative), and  Dr.  Darlct/  contra,  who  contended  that  the 
Court  should  allow  no  more  than  the  fifth  of  the  net 
uiconic. 

jvdombnt. 

Dr.  Radcliff. 
Under  the  circumstances  of  this  case,  I  consider 
h*i  the  wife  is  entitled  to  more  than  the  allowance 
of  one-fifth.  She  has  a  title  to  support,  which  may 
induce  more  expense  than  tliat  of  a  private  gentle- 
bvoniaii;  and  alimony  is  generally  more  liberal  where 
the  wife  complains, — and  in  this  case,  as  she  wishes 
to  return  to  her  husband,  he  can  relieve  himself  of 
the  payment  by  taking  her  back.  I  allot  onc-fuurlh 
|bf  the  income  as  alimony  from  the  return  of  the. 
ClUtion. 


of  alimenjr  pi»- 

lUtile  tiu\*ii\t- 
crrtionu^,  on 
ucarUinniort 
of  th«  MD'isl 
innainv;  And  the 
ptv portion  will 

to  the  dronin- 
■U/icc*  of  tht 

[Mftie*. 

On«-f(>unb 
«r  the  incomo 
allfrlted  u  Id1<- 
rim  diraoDj. 
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GBAIIAX  r.  FITZTATEICC 

,  t^^      This  tnt  «  motion  for  costs  ^sunst  Mt^di  (n» 
km,  Ac  pnmorent,  who  had  been  adnbBciI  to  tm 
imfarma  patiperU,  and  in  that  character  hvl  ami 
en  a  suit  to  nil  in  prohste,  and  impu^  tKe  will  i^ 
Ixngfbpd,  deceased.  An  executor  of  a  iamr 
'     «3I  of  the  deceased  had  entered  a  caveat  prrngai » 
V-  the  isRuiig  of  the  probate,  but  had  not  pnwirtul 
hfa  ant;  and  the  promorent  m  the  present  sdt  U 
pennttted  a  considerable  length  of  time  to  rhpr 
befere  she  had  ndled  in  the  probate.     She  hadl  hf 
her  widrtinnal  aU^adon,  pleaded  at  great  Inglk 
chMgrng  ineipMitf  and  want  of  volition  on  the  pat 
ti  the  lestatm,  and  had  produced  a  Urge  mm  d 
enilEDett  although  the  testatrix  had,  by  a  former  w3t 
bequeathed  her  property  as  by  the  mil  in  eot/tet, 
with  the  exeefrticm  of  a  small  annuity  bequeathed  b 
a  legatee  therein.      The  Court  had  already  frm 
judgment,  whereby  it  established  the  will,  and  nu- 
aidered  that  the  promorent  had  totaDy  (ailed  in  prv*- 
in;  her  case  of  incapacity,  but  deliberated  as  to  tlv 
yuKion  of  costs  until  this  day. 
Ar  tJke  patter.  Dr.  Peehiet. 
Cemtn,  Sir  Henr^  Aferidyt/i,  Bart. 

JrDCHEvr. 
Dr.  RADCLirr. 

The  promorrnt  his  been  guihy  of  much  rrxatioct 
proceeding,  and  has  jujtiy  become  liable  to  thensts; 
but  it  would  be  useless  to  direct  costs  to  be  recoremi 
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against  a  party  whom  the  court  has,  by  admit- 
ig  to  sue  as  a  pauper,  considered  to  be  unable  to 
ly  any ;  she  may,  however,  at  some  future  period, 
:orac  sufficiently  wealthy  to  discharge  the  amount- 
the  case  of  Le  Mann  v.  Bonsallia),  and  Wagner 
U  Meareg{b),  the  pauper  was  condemned  in  costs, 
It  the  taxation  suspended  while  she  continued  a 
lupcf;  and  in  the  case  oi  Rind  v.  Davies{c),  a  pau- 
was  also  condemned  in  costs,  but  the  Court  in- 
imated  that  it  should  not  proceed  to  enforce  a  moni- 
>n  for  payment  thereof,  unless  he  ceased  to  be  a 
luper.  I  shall  make  a  similar  order  for  such  costs 
an  have  been  occasioned  by  reason  of  tlie  exhibiting 
of  Uic  promorent's  additional  allegation. 

[The  promovcnt  was  condemned  in  costs  accord- 
ingly ;  and  it  was  ordered,  that  inasmuch  as  the  pro- 
movcnt has  sued  and  proceeded  in  forma  pai/periSt 
|be  taxation  of  such  costs  and  expenses  be  suspended 
Mud  delayed,  until  the  judge  shall  (being  satisfied  of 

fe  ability  of  thepromovent  to  bear  and  pay  the  same) 
'  special  order  direct  the  taxation  thereof.] 


1841. 
Triu.  Term. 

UlUIIAM 
t'. 

FirzPA- 

TltCCK. 


(mj  I  A<1>).  31)9. 
(r)  4  Higg.  3M. 


(A)  2  Hn^.  524. 
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haA  bem  eatend  on  tlie  part  of  John 
tW  haiaig  of  probate  or  administn- 
flf  iotqik  Rouiie,  deceased,  whidi 
on-nc  ra  ■■■iJ  bv  citatioo  on  behalf  of  id  il- 
inafn£  rtecmur ;  on  tbe  letam  of  the  citation  tbt 
ict^areatorprared  liberty  to  appear  under 
to  exbifak  bis  exception  next  Court  diT, 
viwft  dv  Cost  refined.  He  then  prepared  and 
nSrrec  te  exSiibh  an  exception  to  the  jurisdiction, 
nx  tK  i-t^MiJi'  of  there  being  no  *'  bona  notabilio." 


Fr"  Cvrum. — I  cannot  receive  your  excqitin 

wnri.-tc:  X  smenl  proxy;    such  has  ever  been  the 

yrBTCuv  ce'  tike  Court,  and  I  hare  never  known  m 

iiszMact  to  xi>e  coDtrary.    The  Court  never  indulges 

pLrb»  b  excepting  to  its  jurisdiction  ;  and  when  uj 

rvTiCB  mten  i  caveat,  he  should  be  prepared  with 

■  bttrrer  pifiers  are  necesMry  to  support  it.     Were 

\  cd  tur*  to  enter  a  general  appearance,  you  could 

r>x  arxerwards  except  to  tbe  jurisdiction,  and  you  cm* 

;>x  apfiear  under  [votest  and  exhibit  an  exc^ioo 

w^iKxit  1  £reneral  proxy ;   but  when  the  exception  ii 

exr.ihiied.  tbe  general  proxy  becomes,  in  substance,  a 

s»<^Ul  C4ie.  lor  the  purpose  of  maintaining  the  excff^ 

tioo.  .A5you  are  not  now  prepared  with  a  proxy,  I  shall 
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not  allow  you  any  time,   and   refuse  to  receive  your 
exception. 

Caveat  tlismisscd  witli  costs. 
[Uafccrwai'ds  appearing  to  tlie  Judge  that  tlic  es- 
tate was  a  very  small  one,  and  that  it  would  1x^  less 
expensive  to  have  the  question  decided  on  an  excep- 
tion, than  on  a  citation  to  recall  the  probate  of  the  will 
when  sealed,  he  allowed  a  new  caveat  to  be  entered; 
OD  which  being  warned,  the  practice  of  the  Court 
could  be  complied  with,  by  the  exhibition  of  a  gene- 
ral proxy  with  the  exception]. 


57tf 
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lis  was  an  application  for  liberty  to  exhibit  a  i„u,i„imM 


further  additional  allegation,  fomideil  on  the  affidavit  ^T^;  1*1',  ..^^ 
of  Jane  Hewitt,  the  proniovent.  The  Affidavit  stated,  gnuitpMmu- 
that  lince  the  time  of  filing  the  additional  allegation  Meond  tpMU 
ID  this  cause,  the  drponent  had  been  informed,   and  t^t^bc'thcror- 
believed  it  to  be  true,  that  Margaret  Martin,  other-  '^['^^'^ 
wise   M'Whertcr,   otherwise   M'Miirdy,  the  impue-  t»w«"f« 
nant  (who claimed  an  interest  m  the  goods  of  ino-  ^Mdny  or« 
mm  M'Murdy,  the  deceased  in  this  cause,  as  his  of  oTo'm™  """ 
widow),  had  been  married  to  Samuel  Nicliol  in  the  Sk£»a'<'id<"r. 
month  of  June,  1831,  in  the  presence  of  several  wit-  j""*^""' '" 
neMes  in  the  town  of  MarVelhill,  in  the  county  of '•"'•••  "»*••- 
Armagh,  by  the  Kev.  John  Fisher;  ihat  gome  of  the  fironofihe 

funnvr  awr- 
f1g|i  be  Ht  fonh  bf  tlw  ■AJkvtt  witk  dalM  ukd  vlrcanaUiMM.  «kd  mOelMt  MHAlnt^i 
amd  Uwt  U  bkil  ooiim  ftnl  ta  Uie  kaotrledge  ot  the  futj  ntMcqiHnt  la  th«  Allnf  o(  tb*  Ont 
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inipugimnt  to  tlie  deceased.     The  marriage  was 
?rctof(>re  impugned  on  the  groiinds  of  a  difference 
'reiifpon,  and  now  a  prior  marriage  is  attempted 
Iw  set   up,   and  which  amounts  to  a  charge  of 
bigamy  against  the  iropugnant.      The  law  of  this 
Court  is,  that  in  case  of  administration  to  an  intes- 
tate, disputed  between  (lie  widow  and  the  next  of 
kin,  where  a  prior  marriage  is  set  up  as  a  bar  to  tlie 
iotcrest  of  the  widow,  such  prior  marriage  must  be 
proved  with  the  utmost  strictness,  and  in  the  most 
Htisfactory  manner.     The  affidavit  should  therefore 
that  the  first  discovery  of  the  former  marriage 
subsequent  to  the  filing  of  the  additional  allega- 
it  must  set  out  the  names  of  the  persons  prc- 
it  at  the  marriage,  for  the  party  is  hound  to  tell 
10  were  present  at  the  ceremony,  and  the  single 
itness  who  has  been  named  could  not  be  sufficient 
prove  the  fact  of  marriage.     The  case  must  be 
Ic  out  clearly  before  I  shall  permit  a  second  special 
allegation  to  be  Hied.     And  I  think  an  affidavit  of 
the  proctor   of  the  party  seeking   this  permission, 
Hftting  that  he  was  not  aware  of  the  prior  marriage 
at  the  time  of  the  preparation  and  filing  of  the  addi- 
■nal  allegation,  should  also  be  produced. 

[Motion  refused.] 


IS4I. 
Tritt.    Term. 
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r. 
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:  fLflCf  vrzTvmv^TD  n  the 


.    r-  M- 


UTITT  r  5£aI'T. 

Tnt  «»  OL  as  UL  irraes  lad  petidoD  of  Mirr 
^aoT.  -ne  cauriosr  siic  nciEHtiantTix  of  tht  goedi 
ir  .~>uin  .~iny=u  Offmfiitc.  »■  cc  a  pnwo  djii^  into- 
six:.  «rani£  ^Uf  rtr'meumE  nod  j^^hearisig  of  a  ame 
a  vniiri  onain  nac  aks  rireo  in  caiideiitnatiOB  of 
"T  ^ k  wnL  uit  wnua.  «eiii^t»-  bad  hwn  oanfinaed  bf 

■mr-  MB     u   liffTV  ic»  ititTL  m  ■ntofiTTO.  a&d  arsiied  at  grat 
(Surn.   pt  TiH  mmfae.  lo.  fjiiifT  s»ae. — Tbe  facts  d 
TX^  rftM!  vril  IK  immc  n.  mf  jai^sKfiL 
To-  iiK  jrmfs: — ^  T~tiim*zi  Si'ipiet,  Bartt  Dr. 

.'  Moar.i.'f.  tiiu  i>*-  7«rt<rf*. 


Tiu  rrac'.n  laiiifi  ic  zr-i  i.^:  oi' Arthur  Wellesler 

-f~.  ••.  ai.ir    .  ■-     ;  ii;:iijr,   v  lb  ;Lrt::rs-  crsaJu  Isaac  Dofff 

;i;.^  "»_■    'u.>c-"j..  i.s-  T"-.!.":;-*-  i^i ->*  Mrs.  BriJy,the 

....LC-  -!"  ■'  •"'■'"1  -"'.'";•;■-  Vj:  Z:\?i.i=<:-d.  who  obuined 

*  *  .^     ■^;"  i'-st-.l:-  II  ;.   !.t  r>-«-'>  tj  ::  i  person  dyiDgintei- 

•  =*'    o*r-     ._.        ■7.,.    ;n  ^-,.1:    >  :;  re*~'il  i~.*  AdxiDi<4ntioiit 

—    ..'..   ■    ^•.  Jin;  :uJ.-  7i-.-«fi  :r.  >r^;-"il  fonn  the  will 
^  "T"^       .     .  .1- ■■;;>.•;.    3  *  :.i:'^ ':<f.  :}■.;  :::-r.or;l>  named  the 

""'  "■"■  *  'v.  .:i;  -vr-  1.-^  .1-  ZZ'L  ::tir-:c  Mr^.  BraJv  apparel 

*"  *  i^ic  ;ii;  sa. :  s:  .-:m.ntniO:*i  =^t  Se  dUmissed  on  tbex 

^-.-luiuh*  ra  •ixa  litf  ^■ci6:c  nLkies. — That  she  bad 
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niercd  a  caveat  on  the  i>th  of  June,  1838,  against 
probate  ufa  will;  and  tliat  on  tlic  1st  of  November* 
1838,  another  caveat  of  the  same  iinport  was  entered  by 
George  Joyce,  tlie  eldest  sou  of  tlie  deceased,  John 
Joyce  ;  that  a  citation  to  remove  such  caveats  was 
od  in  November,  1838,  at  the  suit  of  Edward 
Duffy,  claiming  as  tlieexecutorof  the  will,  dated  2Gth 
May,  lb38 ; — and  she  Imvtng  disappeared,  the  suit 
proceeded  against  George  Joyce  alone.  That  in 
August,  1838,  previous  to  the  citation  of  Duffy,  the 
executor,  there  was  a  petition  presented  to  the  Court  of 
Chancery,  verified  by  the  affidavit  of  Duffy,  through 
John  Collum,  the  solicitor  of  the  minor,  praying  that 
the  luinor  might  be  made  a  ward  of  that  Court 
although  Duffy  had  been  by  the  will  appointed  his 
mentarif  guardian^  and  trustee  ;  and  a  guardiau 
M  not  therefore  necessarily  to  be  appointed  by  the 
Court  if  Di  "y  continued  to  act  as  such);  and  the 
tjtion  proceeded  to  state  the  will,  and  the  residuary 
rise  to  the  minor,  who  was  the  youngest  son,  and 
at,  in  order  to  the  due  protection  of  his  property 
id  rights,  Duffy  (though  being  a  nude  executor) 
ready  to  act  as  executor,  but  under  the  direc- 
n  qf  diancerify  but  that  he  was  not  wUUug  to 
[•«  on  himself  the  sole  responsibilitj/y  or  otherwise 
[ttd  therein.  On  that  petition  an  order  of  reference 
the  Master  wasmade,datedthel4th  Augu8t,183S, 
whereby  it  was  referred  to  Master  Goold  to  inquire 
und  report  what  was  tlic  nature  and  amount  of  the 
inor's  fortune,  and  to  approve  of  proper  persons  to 
be  the  guardians  of  his  person  and  fortune,  and  to 
port  his  age,  and  in  what  manner  he  should  be 
intaincd  and  educated ;  and  whether  it  would  be 
cssary  that  any  and  what  other  proceedings  should 
taken  touching  his  pro^icrty,  to  have  the  same  se- 

2q2 
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cured  for  liim,  niul  that  his  nearest  rclatWrs  should 
have  notice.  The  report  was  made  on  the  3(tth  of 
October,  1833,  before  the  executor  had  issued  the 
citation  to  remove  the  caveats,  and  it  stated  that  the 
Master  had  inquired  in  the  presence  of  counsel  ami 
solicitor  for  the  minor  and  for  the  executor,  and  for 
the  deceased's  widow,  his  heir-at-law,  and  his  next  of 
kin ;  and  stated  the  ininur's  claims  under  the  nill  to 
the  freehold  and  residue  of  the  personal  eittatc  of  bis 
deceased  futher ;  and  that  a  caveat  had  been  entered  in 
the  Courtof  Prerogative  by  Mm.  Brady,  in  order  to  pre- 
vent probate  being  obtained  to  the  will;  and  he  specifi- 
cally found  thiit  Edward  Oiiffy.thcescciitonand  Robert 
Clegg,  had  mutually  undertaken  and  oHered,  at  their 
own  expense,  to  protect  the  minor's  riglits,  and  defenil 
the  suit  here,  and  to  bear  all  expense  of  such  defence; 
and  that  they  had  undertaken  in  bis  office,  by  Collun, 
their  solicitor,  so  to  do,  but  that  they  were,  in  the  eretit 
of  such  will  Iwing  established  by  the  Court  of  Prero- 
gative, to  be  reimbursed  out  of  the  funds  to  vihkh 
the  minor  would  be  entitled  under  the  will,  under 
the  sanction  of  tlie  Lord  Chancellor,  for  such  mooey 
as  they  or  cither  of  them  might  be  obliged  toadraner 
towards  the  defence  of  the  ecclesiaii^tical  suit,  witli  fire 
per  cent,  interest  from  the  time  of  such  advancements^ 
and  that  they  had  undertaken  so  to  do  in  his  office  h) 
said  Collum,  and  had  also  undertaken  to  maintain, 
clothe,  and  educate  the  minor  at  their  own  n.sk,pend> 
ing  said  cause,  but  on  the  terras  that,  in  the  event  of 
the  suit  proving  successful,  they  should  be  paid  such 
sum  of  money  as  might  be  fair  and  reasonable,  to  be 
computed  from  the  day  ofthedeatli  of  testator,  which 
bad  occurred  on  the  3 1  st  of  May,  1 833  ;  and  be  ako 
reported  that  said  Duffy  and  Clegg  should  be  tp- 
pointed  guardians  of  the  person  of  the  minor,  then 
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^Ktween  sixteen  and  seventeen  yeai-s  of  age,  and  that    ~}^.\' 
Master  Henn  should   be  guardian   of  his   fortune.    1^ 


That  tlie  freehold  was  XlOO  a  year,  payable  by  Lord 

Enniskillen,  who  was  served  with  notice  to  retain  the 

rent  pending  the  cause  here,  and  consequently  that 

00  receiver  was  required ;  and  that  no  proceedings 

bhould  be  taken,  save  those  in  the  Court  of  Prerogative, 

lo  f^stablish  the  said  will,  and  lu  recover  the  property, 

and  save  that  an  administrator  pending  suit  might 

bet'onic  neceiisary  to  be  sought ;  and  tliat  it  was  right 

and  [iroper,  undybr  ike  benefit  of  the  minor y  that  the 

necessary  proceedings  should  be  taken  here  to  esta* 

blish  the    will.     This    report    was    duly   eonfinned, 

uid  all  these  proceedings  are  not  disputed  to  have 

laken  place ;  and  thus  the  suit  and  niaintenance  were, 

fts  it  were,  farmed  out,  and  specially  intrusted  to  the 

care  and  guidance  of  the  executor  and  Cicgg,  as  guar- 

dtatis  of  the  minor  under  the  Court  of  Chancery, 

Jonuni  continuing  all  along  to  act  as  the  solicitor  for 

c  minor. 

Edward  Duffy  proceeded  with  the  suit  after  that 

opposed  by  George  Joyce,  on  the  grounds 

lit  the  will  was  obtained  by  fraud,  and  also  that  the 

itiiesses  had  not  attested  in  deceasp<rs  room  or  pre- 

oc,  pursuant  to  the  Stiitutc ;  and  after  allegationit 

d  proofs  at  both  sides,  sentence  was  given    here 

inct  the  will,  and  that  deceased  had  died  intestate, 

Jar  at  appeared.      Sir  Henry  Mercdyth,    in  his 

inent,  laid    considerable  stress   on  these  words 

urring    in    the   sentence,    as   shewing    that   the 

rt  entertained  some  doubt,  ami  considered  that 

r  evidence   might   be  produced   in  support  of 

e   will;    but    such    tvords   are    usually  in   a  sen- 

cc  condemning  a  will,  for  the  Court  couhl   not 

Iircree  positively  (hat  the  deceased  did  not  mak^ 
:    
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V, 
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any  will ;  there  might  be  other  testunentvy  psfo 
not  then  ailedged.  But  this  Court,  seeing  the  euct* 
tor  was  nu(Uy  and  acting  for  the  benefit  of  s  nil 
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Bkast.  partly  on  that  ground,  went  Eto  far  as  to  award  Itia 
costs  out  of  the  assets,  as  between  party  and  party. 
From  this  sentence,  Mostynf  tlie  proctor  of  the  im- 
suooessful  party  (as  he  was  bound  to  do),  appeakdoi 
the  acts.  The  entry  of  an  appeal  on  the  acts  fma  ■ 
final  sentence  is  the  dury  of  a  proctor,  and  it  is  dw 
last  act  which  he  can  legally  perform  withont  a  ocv 
proxy.  A  time  to  retrocertify  was  then  givcti  bj 
the  Court  here.  It  is  not  the  duty  of  the  proctor  Co 
sue  out  a  commission  of  Delegates,  or  an  tnhifaitxia,  a 
take  anystcp  in  the  Court  of  Appeal  without  the  dtest'i 
authority  and  direction  ;  these  arc  proceedings  far 
the  client's  own  consideration  aficT  the  i^ipesl  is  »• 
tered  here,  if  he  is  dissatisfied  with  the  sentence.  Btf 
it  appears  that  a  commission  of  delegates  im  mad 
by  Mostyn,  though  he  had  no  proxy  or  authoritj  fraa 
Edward  DuSy  to  proceed  in  the  appeal,  which  "» 
aftenvards^  on  the  14th  Dcccwber,  1340,  deenfd 
deserted  for  want  of  such  a  proxy ;  and  the  woliwr 
of  this  Court  against  the  will  was  thus  confinned.aai' 
its  jurisdiction  restored  by  letters  remiasory,  of  de 
14lh  December,  1840,  and  on  the  22nd  Decenbcr 
administration,  as  on  intesucy.  was  granted  b;  tb 
Court  to  Mrs.  Brady,  the  daughter. 

The  object  of  the  present  proceeding  »,  tabepe^ 
mitted  to  repropound  the  same  will,  notwithst ; 
the  sentence  ;  the  new  suit  to  be  carried  on 
same  proctor,  and  under  the  sauie  solicitor,  Mr- 
lum,  but  not  in  the  name  of  the  same  Dufly,  <hD 
was  the  guardian,  first,  by  llie  will,  and  secocidif.b* 
the  Court,  and  appears  to  be  so  still.    Pr^panlory  » 
the  present  proceedings  another  petition*  rmfied  b* 
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Colium's  affidavit,  was  presented  to  the  Court  of 
Chancery,  in  February,  1841,  as  on  the  behalf  of  the 
guardian  of  the  fortune,  anil  an  order  of  referenec 
waa  made  to  Master  Goold,  on  whose  report  it  was 
ordered  that  proceedings  be  taken  on  behalf  of  the 
minor  in  this  Court  relative  to,  and  to  liave  the  admi- 
nistrution  repealed,  and  the  will  established,  and  that 
the  proceeiiings  shuuld  be  taken  by  and  in  the  name 
of  Isaac  Duffy,  as  curator  or  {guardian,  who  had  under- 
taken to  act  a.s  such  ;  but  not  removing  Edward  Duffy 
or  Clegg  as  guardians,  or  containing  any  charge  against 
thetn  of  collusion,  fraud,  neglect,  or  mismanagement 
of  the  first  cause,  so  far  as  appears  here,  or  in  Chan- 
cery. And  it  is  sworn  that  no  notice  was  given  of 
knuch  petition,  although  George  Joyce  had  died,  leav- 
ing a  son  about  three  years  old,  his  heir,  and  heir  of 
the  testator  ;  and  the  order  placed  a  receiver  over  the 
Ifrcchold,  which  on  the  former  occasion  had  been  con- 
^jidcrc*!  unnecessary. 

f     The  petition  and  affidavit  of  Mrs.  Brady  charge 

Collutn   and  Mostyn  with  proceeding  now  for  the 

purpose  of  incurring  costs;  but  there  is  no  proof  of 

H  that,  though  Mr.  Colium's  answer  to  Rankin  is  said 

^uo  be  rather  suspicious  on  that  point. 

H    The  question  now  is,  whether  this  Court  is  to  over- 

^tule  the  protest,  and  allow  the  alledged  will  to  bcrc- 

Vpropounded,  notwitlistanding  the  sentence  unreversed. 

It  is  a  settled  principle  of  law,  that  a  sentence 

a^inst  a  will  propounded  by  the  executor  is  rexjttdt- 

cata  as  against  all  the  legatees,  and  is  binding  on 

jUicm,  although  tliey  have  not  been  cited,  or  inter- 

cning,  or  having  knowledge  of  the  suit,  unless  they 

,n  shew  fraud  or  collusion  on  the  part  of  the  cxecu- 

,tor,  or  prove  thiil  the  executor  has  been  guilty  of 

'glccting  or  mismanaging  the  cause  ;    for  the  exc- 
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CASES   DEIXmiKlVED    IK    THE 

Eimr  to  liw  peruo  intnutcd  by  the  testator  with  the 
irnecioB  of  tiie  vill,  md  interests  of  those  deriiii^ 
^lenefc  rnxdcr  h.  and  is  bendes,  as  he  is  termed,  the 
£kki<s.  igfiriwiu  omiraActor,  froin  whom  the  l^atees  htve 
miHK-iirTf  and  dependent  nghts(a).  Wood  ^.  Med- 
in'  r  -  Tirrt£  \.  Jenner{c\,  Ha^le  t,  Hasted{i)^ 
\rtrcZ  T.  Jfflrihti>».  The  rule  is  admitted  here, 
tiic  tspceet  hare,  primta  facie,  no  right  to  be  heard ; 
amc  JL  G*?r*a  t.  Fraseri  f\  Sir  John  NichoU  in  swA 
%  east  cilH  heard  ocnmcil  for  a  class  of  l^atees^  not 
cc  nr^  hat  conrtcsr,  and  not  to  be  drawn  into  s 
|r»rSes!t.  at  t2>ere  wv  no  charge  against  the  execn- 
tiT  ^km  proceeding. 

Bsi  t^Kmg^  there  'a  not  in  this  case  any  charge  of 
fraad.  oaHnaaa,  nc^igence,  or  misconduct  agdntt 
cbe  execatoT  in  the  conduct  of  the  suit  in  Uie  IVero- 
gaizT^e.  ::t»  argued  at  the  Bar,  that,  first,  the  not  gitiDg 
a  pevxT  in  the  Coort  of  Del^ates  by  the  executor, 
aai  secoodly.  the  residuarv  legatee  being  a  minw, 
br.ap  ihe  present  case  within  an  exception  to  the 
gent  nl  Tj.e.  As  to  the  minority,  it  is,  in  my  opinioD, 
oj:  or  ibe  way  here,  because  the  executor  in  trust, 
who  wa*  ihe  io>:araentarT  guardian  of  the  residuary 
lega:ec.  wi*  appointed  a  gilardian  of  the  person  by 
the  Court  on  bi>  own  application,  and  was  appointed 
and  authorized  to  proceed  here  under  the  direction 
of  the  Court  of  Chancer)',  and  not  on  his  own  respon- 
sibility merely,  and  he  had  no  interest  except  for  the 
minor  :  it  i*  ju>t  as  strong  (and  rather  stronger)  as  if 
a  minor,  cited  in  a  cause,  appears  by  curator  or  guar- 
dian to  defend  him;  his  privilege  is  so  given  him, 


vo)  CovM-ruviis.  (A)  1  H«gg.  645. 

(r)  2  Hairc.  72.  (rf)  1  Curt.  236. 

ft)  2  Phill.  224  (/)  a  H«gg.  292.  n. 


vrhal  oilier  can  he  cliiim  ?  There  is  no  case  in 
cse  Courts  warranting  a  new  suit  by  a  minor  legatee 
merely  on  the  ground  that  he  is  a  minor.  Suppose 
■  minor  legatee,  cited  by  a  next  of  kin  to  propound 
his  interest;  if  such  a  citation  be  admitted,  and  he 
spears  and  defends  his  interest  by  a  curator,  and 
oext  of  kin  succeeds  against  the  will,  could  the 
tee  have  a  new  suit  because  he  was  a  minor? 
ore  especially  if  the  curators  be  guardians  under 
the  Court  of  Chancery.  On  this  point  see  tlie  case 
f  Tt/rreU  v.  Jenner  already  cited.  Sir  Henry  Me- 
redith has  cited  from  Ball  and  Bcatty — Savage  v. 
rroU{a)y—A  decision  of  Lord  Manners,  permitting 
minor  defendant,  before  he  came  of  age,  after  a 
lecree  between  him  and  another,  to  amend  his  answer 
d  make  a  new  defence ;  but  that  was  founded  on 
e  law  and  practice  of  Chancery,  which  in  such  cases 
that  in  certain  case».  before  it  enforces  its  decree 
ainKt  an  lufant  defendant,  it  allows  liim  six  months 
r  his  full  age  to  shew  cause  against  it.  Lord  Man- 
,  on  a  preceding  decision  of  Lord  Hardwtck, 
Uowcd  him  to  auticipate  his  privilege  ;  but  his  lord- 
ip,  to  prevent  his  again  claiming  it  after  or  before 
arrival  at  full  age,  declared  he  waK,  from  the  time 
c  matle  his  new  defence,  to  he  considered  as  suing 
tk  plaiiUifft  in  which  capacity  he  would  be  bound 
y  the  decree  witliout  any  day  given  him  to  shew 
a^iinst  it.  And  so  in  his  action  at  common 
,  a  minor  would  be  barred  by  the  judgment  ns 
■fully  as  if  he  were  an  adult;  Oregurtf  v.  Mutes- 
trorth(b).  So  in  certain  suits  in  the  temporal  Courts 
aiust  an  infant  defendant,  he  might  pray  that  the 
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3RXBMISBB    0   TBS 
3il  llB  €JL   aft,    tfaoo^  DOt  IB 

Boc  m.  «■'  Coaro  we  hsTe  no 
■^ <MK ffv  i  QOKui'ilj  and  cmfB- 
■mcSE  ai  be  tkrawn  br  the  aiuiiip- 
OBMCT  beEween  the  principlet  of 
ji.  ims  Caam  nrd  in  dus ;  whidi,  k 
Hr  ..   SJcaaU  ia  IVrvf  t.  j€»Mer{b),  weil  ob- 
-c>->«9»  vinuii  SB  J^nf  L;  naefied,  or  h  nuy  leadto 
I  ^07  ULJBiuuuc  paccicc.  Tbeoolj  analogy  whicfc 
rsauL  nrmaij  iriae  bctwetu  m  tatamentary  cuk 
iBEe.  no.  &  HUE  in.  CShkcit,  ik  if  the  Oianceiy  smt 
ie  ne  iir  "iu  aurpt  at  pegging  a  will  against  die 
ler.  m  m  xne  «Breeoeti,  jod  «knee  made  dwreof. 
ji  n^smeic  bv  >ff  aeaast  an  heir  between  him  and 
1  tLiMjL.  'ius  guMiLiaiun  dt'  the  land  derised  to  At 
10-7   >  3e  naiser  in  euntest,  and  the  judgment 
rst  T  .c  ^uiii  Tinii  coie  leoor  of  the  [daintiff  tnd 
ienaniuac  wniui  mx  bind  between  other  deviiecs 
iDii  zit!  iif^r.  ru  r^sa  l)eni2eompletelTseTera],aiid 
,iitbrnt!3c  iitc  sfimia;;  ene  raiiditr  or  invalidity  of 
::ii;  •'■^  /-r  rjrwfc.  is  in  entire  thing :  whereas  the 
si;!:   n   ::iew  Crart*  is  1  proceeding  '/mm  in  rem  in 
wi-cii  iw  -erwns  ^sttrwted  may  'under  proper  restric- 
-i-'c:*     -zar^i^x  tvr  tieir  interest,  the  validity  or  inti- 
uLtt  :r  :;:•;  »*cin:*Et  a»  an  entire  thing  being  gene- 
ru.-t  ji  ;;<-s:'Hi.  mJ  n«  that  of  particular  devises 
i.-*i  !«fjT*:-«  ocly ;  and  in  te:»tamentary  causes  here, 
ir:?r  >&;.ti  j-Hced.  both  parties  are  actors.    So  Ithiak 
:*j:  :h-:re  is  co  lathority  or  dictum  for  the  right  of 
1  EiE-rr  :.)  hziaz  1  new  suit  after  a  decree,  on  the  sole 
jround  trac  he  "35  and  continues  a  minor,  where  he 
hid  a  '"I*:'!  Ji'ie  curator ;  and  especially  as  he  cannot 
do  so  without  affecting  the  rights  of  other  parties. 

_-.     Sm  U0<-j.IV..4l  ttnL IV.. c.  47,8.10.  (A)  2  Hagg.  73- 
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Collusiun  or  fraud  is  not  even  insinuated  against 
Kdward  Duffy,  the  solicitor  Colluni,  or  the  proctor, 
Mr.  Mostyii  ;  nor  is  there  any  eharge  against  them 
of  neglect  or  improper  management  of  the  suit  here. 
The  witnesses  in  support  of  tlie  will  were  all  duly 
produced  and  examined  at  length,  after  having  been 
previously  examined  privately  by  Mr.  Collum,  then 
and  now  the  solicitor  in  the  matter  of  the  minor,  and 
who  instructed  the  proctor ;  and  they  were  produced 
alter  it  was  alledgcd  agniniit  the  will,  "  that  it  was  not 
duly  attested  either  in  the  room  in  wliich  the  deceased 
then  lay,  or  in  his  presence,"  though  the  minor  says 
otherwise.  The  answers  of  the  attesting  witnesses  to 
the  interrogatories  shew  that  they  had,  previous  to  the 
examination,  been  instructed  by  some  one  on  the  law 
of  constructive  presence,  if  the  deceased  was  in  such 
a  position,  though  not  in  the  room  witli  the  attestors, 
as  that  he  might  have  by  possibility  seen  them  sub- 
^ftcribe  their  name$. 

H      Tlie  only  neglect  and  mismanagement  tliat  could 

■be  imputed,  appears  to  rest  on  Edward  Duffy  notpro- 

»ecuting  the  ap|>cal  from  the  sentence  entered  on  the 

acts  by  the  proctor ;  and  it  seems  to  be  inferred,  that, 

■  because  the  proctor  was  bound  to,  and  did  enter  the 
appeal,  the  principal  was  guilty  of  impropriety  in  not 
prueccutiug  it  to  a  hearing.  I  have  mentioned  it  to 
be  the  duty  of  the  pructor,  in  that  as  in  every  other 
cane  similar,  to  make  the  appeal,  to  give  time  and 
opportunity  to  his  client  to  consider  and  resolve  to  go 
further  with  it  or  nut,  as  he  might  be  advised  by  coun- 

Isel,  or  to  submit  to  tJie  sentence  ;  no  such  principle 
can  be  sustained  that  every  suitor  decreed  against  is 
bound  to  appeal.  'Hie  law  presumes  a  sentence  pro* 
notinced  by  a  t'ourt  of  competent  jurisdiction  to  be 
ju»t  and  right  jprirmijwi^.     .^ud  if  a  liujtur  is  bound 
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jt  jna.  negree-  vlnr  k  he  not  tlso  bound 
m  5"fc^_i  w»Mi'-Mir"*4**  ooe  ■gunsthimta 
-  c  wmiic  sees  Ut  foUow  froni  the  post- 
K  nssraur  not  i^ipraHng  from  the  decitf 
til  »  .ruicT  cr  misauzugenieiit  :*"  ifdiit 
VK.  c  wiHUE  fciikiv.  that,  if  fae  do  not, 
ft  nric  tc-  ft  new  suit  to  estftblish  it, 
mnuF  IT  BK :  wiiies:  woukl  lead  to  litigadon, 
waSB  IT  ■■E&.  iijiji  I  ■I'liiii  ofiikrDext  of  kin,  aodooih 
-aha  actios,  tne  arjBcJyitt  a£  CTeir  code.  "  Inte- 
TBC  Tsouisii^  fes-*^ 

I  •.■marc«  =im=».-v*c  h  x]i^;?per  for  a  party  to  qipeal 
wTOiniE  TiK  r^mmoft.  da^r  cobiderpd  br  competent 
Aac  n.  aif  temponl  Courts,  a|^lIaDts 
nor  r**?  ■«■  u  c*  ?w  coso  oo  writs  of  error,  to  guird 
■CansE  innnimof^  aiid  Texa&03«  appeftls  ;  but  in  these 
'-'  rnr^  107  arofz.  ai'vercr  trifling:.  m*y  be  freely  t^ 
vemti^  ac^ntsL.  vn3i:*ut  restrictiao  or  security  required, 
ir  r'-tT  lit!  i-r^-tirste  <.<  tn  adrocate.  It  is  to  be 
-^— T^t  ISC  >iirt  fci!  anJhnlted  power  of  appeal  b 
fa':>i'».:-i  -:  :-:ot:LiK  :  toi  h  will.  I  hope,  come  under 
t:ti  r-nis?!  jniti.r:  :■:'  ::ie  LeTi>lsture,  when  reforming 
-itH  I.:-:  li-siaso; tl  Cc'-rti*  to  impose  >omc  restrictions 
■(  £"-H,~i  uri».:.-jC  r".»yjOa>  and  vexatious  appeals. 

'.:  i:»i-»  :■•>:  krortr  in  this  ca>e  what  took  place 
TKC*:-':  ■•-:  iT-iriiks  aLtl  executor,  and  the  proctor, 
;r  ■,  .■  ;:ir.  .c  T'.e  sentence  being  passed;  or  that 
:-:iL:a>f-  fci>:-^-i  m  ipp-:-*! ;  or  that  the  commission  of 
rV.fCit-?-  •!:>  n>:  'j-MiOri  by  Mostyn  of  his  own  head ; 
kii  tr-f  —  r.r  >»e_r>,  that  Edward  DuSy,  he  is  in- 
: :tz:.-vz  ir^i  Si  .:*%(.•>.  did  not  duly  proceed  in  or  pro- 
*er-:£  :":5-:  tppcil.  and  declined  and  refused  so  to  do, 
kT>i  rr:\:>*J  to  exhibit  a  proxy  or  otherwise  to  act  or 
murtore  in  or  upon  the  appeal,  though  called  on  so 
to  do ;  had  the  subsequent  occurrences  been  disclosed, 
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It  would  have  appeared  wlietlicr  the  guardian  refused 
against  tlie  advice  of  tliose  he  employed,  or  whether 
hU  non-interference  was  encouraged  to  lay  a  founda- 
tion fur  u  new  suit  here,  in  which  the  same  witnesses 
could  be  re-examined,  as  on  the  executor's  neglect  iu 
the  suit  here.  It  would  seem,  that,  acting  under  the 
Court  as  guardian,  if  the  prosecution  of  the  appeal 
ms  duly  advised,  it  wouki  have  been  of  course  to  order 
htm  to  give  a  proxy  if  he  really  refused  to  do  so. 
And  it  is  worthy  of  oliservation,  that  neither  the  guar- 
dian of  the  Court,  nor  the  proctor,  has  made  any  affi- 
davit ;  the  material  affidavit  is  made  by  the  minor,  the 
person  on  whose  presumed  legal  disability  to  iinder- 
»tand  the  proceedings,  and  to  protect  his  rights  here, 
the  citation  is  founded ;  and  yet  the  aflBdavit  is  very 
learned  and  lawyerlike,  and  shews  more  knowledge 
of  the  cause  than  cither  the  proctor  or  solicitor:  most 
of  the  matters  he  swears  to  on  his  hearsay  and  infor- 
mation from  others  who  do  not  appear. 

It  is  an  odd  circumstance  here,  that  on  the  7th  of 
December,  1840,  when  the  order  of  the  Court  of 
Delegates  dismissed  the  appeal  for  want  of  prosecu- 
tion, the  tack,  without  prejudice  generalli/,  was  affixed 
to  it;  if  an  intervention  on  the  minor's  behalf  was 
acriously  proposed  and  wished  for  in  the  Court  of 
Delegates,  why  was  it  not  petiUoned  fur  before 
the  rule  to  dismiss  the  appeal?  and  yet  the  petition 
fur  leave  to  intervene  and  to  adhere  to  the  appeal  was 
not  introduced  till  the  I'lth,  when  letters  rcmissory 
issued.  It  could  not  well  have  been  the  ground  of 
the  allcdgcd  refusal  of  the  Delegates  to  comply  with 
htt  petition,  that  the  Court  could  not  give  him  a 
curator,  as  in  such  a  case  a  minor  would  be  in  a  worse 
condition  than  an  adult,  as  a  minor  can  appear  no 
other  way;  and  every  Court  in  which  be  could  law* 
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UMt  opiMMi  wnv  ^Tcn,  It  docs  not  bnu  befc«  tboMpi 
it  B  to  be  ncviTcd  vith  ereiT  respect,  as  ibe  opiiMi 
of  indiTidtuk  of  the  highest  lemming  mod  tikaki 
the  jorisdictioD  of  the  Delegate*  is  not  ■  getwft 
like  that  of  the  House  of  Lords,  but  limited  to  tk 
particular  case  meotioned  in  their  commisaon;  ii 
the  case  of  an  appeal  froni  a  tinal  sentence,  tbej  wai 
decide  the  whole  appeal,  and  cannot  tend  any  diree 
lions  to  the  Court  below,  so  much  so,  that  if  tbrrd^ 
cree  for  administration  or  probate  against  the  opiiiiw 
of  the  Court  appealed  from,  they  must  grant  tbewt 
under  their  own  seal,  and  cannot  order  this 
to  do  it. 
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le  report  in  Chancery  in  January,  1841,  docs  not 
!ar  to  have  been  made  on  notice,  or  more  than  <?.r 
te ;  and  it  has  taken  on  itself  to  appoint  a  person 
act  as  curator  in  this,  an  independent  and  not  a 
subordiuate  Court,  the  Chancery  guardians  being 
UDdi»placed,  and  their  conduct  of  the  suit  not  even 
found  fault  with. 

The  minor's  aflStUvit  only  suggests,   in   genera! 
,<    tcnna,  the  discovery  of  new  evidence,  and  that  only 
H^y  the  re-examination  of  the  three  subtcribing  w!t- 
H^ascs  and  others ;  and  tliat  the  will  can  be  proved  to 
-    be  duly  attested  by  the  subscribed  witnesses,  as  well 
by  John  Broughtou   (who  tiif^ne.d  ai  home\  as  by 
the  other  two ;  the  evidence  is  not  specified,  nor  when 
first  discovered,  nor  any  new  witness  suggested,  or 
Hfthat  the  non-discovery  sooner  was  the  executor's  fault. 
^ftA.«  to  the  grounds  of  sentence  here,  they  certainly 
^Tffcre  the  non-proof  of  requisites  of  the  Statute  of  Vic- 
gloria ;  I  could  not  rely  on  the  attesting   witnesses, 
Iteic  chief  of  whom,  though  ailer  two  other  wills  exe- 
cuted, having,  as  he  said,  prepared  the  third  expressly 
to  have  it  attested  by  three,  to  comply  with  the  old 
Statute  of  Frauds,  yet  attested  it  at  home  before  he 
^iirought  it  to  the  testator  to  he  executed,  and  swore, 
did  the  two  others  three  or  four  times  over,  to  his 
igning  when  they  did  in  tlie  testator's  presence;  that 
will  was  unnatural  and  unjust,  and  excluded  his 
ife,   and    cspet^ially  his  daughter,   Mrs.   Brady,  to 
rhom  he  had  all  int  Ugallif  contracted  to  give  a  con- 
idcrablc  portion  on  her  marriage,  and  afterwards  at 
lines  declared  his  intention  to  do  so ;  it  appeared  to 
le  a  matter  to  be  suspected  whether  his  mind  had 
been  artfully  poisoned  against  his  son  George, 
especially  against  Mrs.  Brady,  by  pentons  with 
iwhom  he  and  the  minor  associated,  all  which  gave  mc 


1841. 
7*1  w.    TVrwi. 

DrFFT 
V. 

Brady. 


sua 


CASES  D£TBRUINE.D  IN  TOB 


B4L       no  leaning  against  what  was  then,  and  still  i% 


Ti-in,  7'»> 


DUFFT 
V. 

Bkadt. 


(icrwi  by  nic  to  be  the  law  of  the  c«»r,  wbedwl 
might  be  right  or  wrong. 

1  therefore  must  now  consider  the  former  nk  • 
carried  on  by  the  minor,  by  liis  guardiao  sad  trHtti^ 
under  the  direction  of  the  Court  of  Chancery,  mi 
allow  the  protest,  and  shall  order  the  adnihuiMia 
to  be  delivered  out.  I  bhall  not  gire  cvt$  m^ 
Dufiy,  as  he  has  come  here  under  the  autboritj  mi 
sanction  of  an  order  of  the  Court  of  Chancery,  lui«- 
ever  obtained,  but  shall  give  liberty  to  theadnm- 
tratrix,  when  the  administration  shall  have  ben  dtli- 
vered  out  to  her,  to  retain  her  costs  of  this  procc«dBf 
out  of  the  fund  of  the  assets. 


18-tl. 
Trin.  Term. 

A  replication 
(okn  Mce(ilian 
to  the  juHsilk- 
lion,  for  <raot 
of  bofia  notabi- 
lia,  miul   ■«( 
out  «pn«!iBc3Hy 
Uie  nMura  k\4 
dMcrtptEon  of 
Uw  property 
■Jliule  oul  of 
Iho  dioRM 
wbarain  th«  it- 
««UmI  dlrJ, 
whvrton  the 
JurlKllclion  of 
tills  Court  i* 
foundril;  anil 
1h«  dlocetw 
whi'rFin  the 
propttrty  wm 
at  Ik*  time  of 
th*  dMth  nal 
a]«o  be  pltad^d- 


BANNATYNE  p.  JAMBS. 


This  was  a  question  on  an  objection  to  a  pi 
oibona  notabilia,  the  admission  of  which  waioppoNi 
on  the  grounds  uf  its  not  being  specific  as  to  the  m* 
ture  and  place  uf  the  property  on  which  the  juni^B' 
tion  of  the  Court  was  alledged  to  be  founded. 

For  the  pleading. — Dr.  Darhy. 

Contra. — Sir  ffenrj/  Meredtfth,  Bart, 

Judgment. 
Dr.  Kadcliff. 

A  citation  was  Issued  at  the  suit  of  a  person  IuiT' 
ing  an  interest  in  tlic  goods  of  James  M'B«tK 
deceased,  calling  on  the  executors  to  accept  or  rrfW 
probate  of  the  will;  othermse  to  shew  canse,  if  am, 
why  administration,  with  the  will  annexed,  fho«U 
nt>t  be  granted  to  him.     To  this  citation  the  exen- 
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appeared  under  protest,  and  exhibited  an  excejH  «.,  '^yl 
tion  declinatory  to  the  jurisdiction  of  this  Court,  on 
he  grounds  of  there  bein^  no  bona  notahUia.  It  is  o^^NATtwii 
mvcrrcd  in  this  exception  that  he  died  in  Clare,  in  Jahkb. 
the  County  of  Clare,  and  diocese  of  Killaloc,  and  bad 
not  any  goods  out  of  that  diocese.  A  general  excep- 
tion is  allowed  in  such  ciucs,  as  the  presumption  of 
w  is.  that  all  the  property  of  the  deceased  lay  where 
c  died  ;  and  it  lies  on  the  other  party  to  shew  that  he 
had  bona  out  of  that  diocese.  For  this  purpose  the 
prouiovent  filed  a  replication,  consisting  of  two  articles, 
in  order  to  shew  that  the  deceased  had  bona  notnbilia 
ut  of  the  diocese;  which  exception  iillcdgcs,  that  at 
e  time  of  his  death  he  was  pos::ies.scd  of  goods  and 
atteU  out  of  the  diocese  of  tlic  value  of  ten  pounds 
d  upwards:  that  he  was  in  the  possession  of  a  ship 
called  the  Eliza,  of  the  value  of  upwards  of  ten 
unds,  of  which  he  was  registered  a!<  owner,  in  tlie 
rt  of  Limerick,  and  diocese  of  Limcrick(n).  This 
'article  is  what  has  been  called  in  the  argument  tlie 
firtt  count.  It  is  a  great  mistake  to  liken  the  me- 
od  of  proceeding  here  to  that  adopted  in  courts  of 


(<}  In  the  arguaienl  of  thti  cu«.  Sir  M«nrv  Meredjth,  in  npposirion 

I  tht  rspKcation.  contended  tliat,  u  the  rpplicntiDti  vu  framH.  the 

of  rif(Utry  «hi>ul(]  lutvv  bei-ii  annexed  to  iho  ^Irftding,  m 

I  of  the  pulT  beinfc  th«  iv^Rtered  owner  -,  and  referred  tu  the 

in   Pbilipi  on  Evidfiir",  vol.  I.  p.  4A2,  ami  Tinkler  v.  Waipole, 

Biul.  2*20.     Tbkt.  in  ailditi^n  tn  the  rfgiktry.  it  WM  aeeaoAtj  in 

'  owDonhip ;  Abbott  on  Shipping  -.  60  &  07 1  Hobtriion  v.  Frewk, 

EhL  IJO;  and  that  the  result  ofall  the  cum  ulbe  Mni*iaJi  in  i'i- 

'  T.  AmdtrtoM,  4  TautiL  &^2 ;  uid  rvferred  to  «  cw«  on  htma  natabiU't, 

ltion«>dtn  I  William'*  Execulon. 

Dr.  Darley,  tn  iapfw>rt  of  th«  plcadinf^.  conMndcd  that  pouMtion 
I  tb»  pftipiT  ««id«ia-«  of  owm»r»hip  of  a  vmmI,  ujiI  that  the  re|f ia- 
trj  ofa  ihip  ii  not  v* en  prima /aciti  vvidenof  nf  oirneri>hip ;  2  PbilipSi 
Ul  ;  H.^ttriMM  T.  Frtwh.  4  Ea>t  ISO;  Abbot.  flO;  So/t-.s  i.  Bmeh, 
a  TaODt.  302.   Pirit  ».  Atiiertom,  4  Taunt.  65i;  FloMvr  ».  Voumg, 

19  Cait>|')>.  24U. 
2u 


tor  thcpntT 


m,  tW  tlie  oppe- 
■  lo  W  prored  bj  ilie  ptr> 


r)  u  if  be  M 

Thu  tnetlKxi 

tint  of  the  Equity 

wad  tlut 

widk  tlie  greatest  ieakosj 

Ml  its  OVB  SJltCUI. 

«fthr  ^kgitaoo  in  Uns  case  docs 
r»fccfiMfiitj,  of  which  the  deceased  ws 
ky,  «r  ■Wlfcci  it  was  in  any  or  what  dio- 
iW  timt  of  the  death.     1  nimt,  tliereforri 
deficient,  in  thai  it  does  Dot 
the  veael  was ;  and  if  it  must  he  token 
it  was  regtstere4l,  neither  ihc 
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irtificate  of  r(?gistry  nor  a  copy  is  prodiicetl,  nor  is 
re  even  o  protest  of  exhibiting;  eillicr. 

The  second  article  is  totally  deficient.     It  merely  l*'"'**'''^''" 
tates  that  the  deceased  was  |)ossesse<1  of  b&nn  notn- 
tiiiti  elsewhere  than  in  the  diocese  wherein  he  died^ 
>ut  does  not  state  where  that  |>ro]>erty  lay,  and  in 
vhat  diocese ;  it  might  be  out  of  Ireland,  which  conid 
tot  give  jurisdiction  to  this  Court.     It  was  |iropot«ed, 
vf    a    notice  served,   to   amend  this   article  hy  the 
nscrtion  of  words  to  the  effect  that  the  vessel  was, 
it  the   |ieriod  of  the  death,  within  the  kingdom  of 
Tclaiid ;  but  such  a  pleadini^  would  not  be  sufficient, 
iccording  to  the  law  of  tliis  Court.     In  order  to     inpkajin^ 
!»tablisli  the  juriwlictlon   of  tlie   Prerogative,  it  is  'Z'C^'^' 
leccssar^  to  state  in  what  particular  diocese  the  pro-  **"•'''  "'*  (""* 
'  icrty  was  situate  other  than  in  the  diocese  wliereio  •>*»"■"'  'h«n  ihH 
led.    suppose  a  case  occurrnig  in  Lnglarid  of  a  dM«a>rdaw. 
iecea&cd  person  dying  witliin  the  diocese  of  Glouces-  """'  '•••^'•*- 
cr,  and  tliat  it  were  pleaded  "  that  he  was  possessed 
^  of  property  out  of  that  diocese,  but  witliin  the  king- 
Bdom  of  England,"— to  which  of  the  provinces,  Can- 
erbury  or  York,  would  the  jurisdiction  belong?     In 
a^  diocesan  Courts  of  limited  jurisdiction,  t)ie  pro- 
^prty  to  be  administered  must  he  shewn  to  be  locally 

I'luated  within  the  limits. 


<»tner  reasons.     The  party  has  not  pleaded  suni-  .hip.  n*-i.of 
?cnt  evidence  of  possession  in  the  vessel  as  owner :  ^^,    ^"*'"' 


rirwii 


for  all  that  appears,  he  may  have  been  |>osscssed  of 

(vessel  as  master  only.     Acts  of  ownership  must 
shewn.     It  should  np|H>ar  whether  the  man   in 
rgc  was  a  servant,  or  in  the  employment  of  the 
eased  ;  were  he  to  prove  special  circumstances  to 
»liew  pfrtsrssion  as  owner  on    tlic  pleading  as  it  at 

It  stands,  the  evidence  mmit  lie  extra-articulate. 
3  r2 


■V  CUXM  IKTUMIKBD  M  TH 

■  M.        y^  dECBMBd  flOiU  BOt  ksve  been  in  actual  posEO- 

J-m.  Term.  r 


«cm.  ai  he  died  k  Cbre. 

~Tkt  JnAge  ai&Bwed  tbe  prooiovent  to  amend  bb 
Tqilieiiw  mn  fa^mtwt  of  ootts,  provided  tlw  laae 
^  done  OB  «r  W&r  Satarday  next,  otberwiie  tbe 
nnpurnaa'»  i  tii|<"M«  to  be  allowed  with  costs.  Tbe 
— «*— '"^  I  ■'  not  batag  been  made  oo  Saturdiyt  de 
cniH-  cuod  ^i>T'T^  vid  eoati.] 


H14;  VTBKEB  r-  GWTNXK. 

■^-M«-       It  aiit  caw  tiie  cnginal  parties  disappeared,  and 

^      UK  sui:  »  new  carrvd  on  hx  John  Fitisimans  and 

Gffri^F  A-  NirboliDn,  two  interrenients,  who  diia 

'  I.  nfxTfr  kmdTed  to,  and  as  such  a  greater  interest  in 

zi'i  •!«<<;-2  icjaae  Hood,  spinster,  deceased,  the  d^ 

rfte*;*i  :i  liif  c:fcj<«.     The  admission  of  an  additioDil 

3-:j»£.:^  lC  hf  hkl:*  of  Fitzj-imons  was  objected  to,  00 

'.'.li  £-  ■..-<i^  tiD.-kciTJi  others  that  the  words  at  the 

iz>i  ..:  ■.;  1; -jj  irrities — •'  and  thereof  there  was,  md 

>i  i:-.!'  ■:  T.-;^,  rime,  and  report" — and  other  words 

^ZK-ri-'.-L  LTi  pr.':\.  iaapertinent,  irrelevant,  unneces- 

>i-"i.   J--  i  :-r.i  ::•  in^Tease  expense,  and  as  the  Court 

M»i  Ti-}  Ti-ciT.i.y  decUied  its  objection  to  the  loser- 

:   -T  .  '*  :StSf  wi-rd*. 

/>-  J  ^,.\  RjJriiy,  in  support  of  the  opposition, 
j-:c  :joii'i  that  these  words  should  not  be  admitted ; 
:*^T  ixrvchnj:  no  le^l  evidence,  and  if  retained,  the 
pc-j*.rx>:  would  be  e>tab]ished. 

£h.  L^jrUy,  in  support  of  the  pleading,  contended 
ir.jt  ii»  ofaserrations  of  the  Court  in  Hopkins  v. 
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Hopkins{a)  were  not  applicable  to  this  case,  inasmuch 
u  the  entire  article  in  that  case  was  objected  to.  That 
the  introduction  of  the  words  objected  to  is  the  usual 
mode  of  pleading  in  tlicsc  Courts,  and  has  been  in  use 
'or  centuries.  That  objections  are  not  taken  In  Chan- 
cery to  unnecessary  words  being  used,  which  have 
n  approved  by  practice,  and  that  if  the  old  prac- 
tice be  disallowed  it  should  be  done  by  a  rule  of  Court 
to  be  applied  iojuture  pleadings. 


I" 

B      Per  Curiam. — In  tlie  Consistory  Court,  "that, of 
^Pilie  matters  pleaded,  there  was,  and  is,  a  public  voice, 
fiune,  and  report,"  was  formerly  usually  pleaded  in 
jncriminal  suits,  in  order,  if  such  was  admitted,  or  proved, 
^^  put  a  party  to  his  purgation  ;  hut  proof  of  n  public 
voice,  fame,  or  report  of  matters  pleaded,  never  could 
have  any  weight  in  the  Prerogative  Court,  where 
criminal  suits  arc  not  entertainable.  I  therefore  order 
the  words  pleading  "the  gencial  voice,  fame,  and  re- 
port," and  the  like,  to  be  struck  out  wherever  they 
occur.      The  otlier  words    objected    io{i/)  (though 
I     better  omitted)  may  remaiu,  as  it  has  been  the  prac- 
H^ce  with  advocates  to  use  them  or  not,  at  their  dis- 
^KTction,  in  this  Court. 

(a)  Not  niKM-lcd. 

{h)  Tbne  wordi  men,  "  u  bj  due  proofs  to  be  gireo  Ihereof  will 

tpur,"  "  •ad  the  same  u  well  luiuwn  to  ihe  promoveDi  uitl  itnpugiw 


184 1.* 
ffU.  Term- 

Webbeb 

V. 

GwTHKE. 


M  iCa  wade  X  copy,  wbid) 

Abgtft  »  fert- 

in  Uir  pnacoor 

wherever  it  occur- 

Giicr  to  make  a  bohiIu-  itaR» 
;  dme  altentiom  woe  Mf 


Mrs.  Giier.  «bo  wktow  of 

the  iriU  bad  been  isr 

MMlhadbccD  read  lo  her  li; 

toiW 

iS  ai  iC  origittll;  Oood — Dr.  Joiffk 
Dt,  Gm^,  ad  ifr-.  H'arren,  Q.  C 


of  Uic  SuiBte  1  Vic.,  c.  26.  for- 
9  aad  21.  is  this— That  ao  will 
iSnII  br  nJiil,  unless  it  be  in  writrnfTi 
br  tbr  tolator  in  the  prcsv-ncc  of  two 
at  tbe  Icait  -,  adiI  furllicr,  that  no 
or  other  alteration  of* 
aAer  its  cxecutioUr  shall  be  ralidcf 
luTc  aav  cAct  (cxcrpt  u  therein  luentiuned),  uulr« 
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the  obliteration,  &c.,  Iw  executed  and  attested,  as  re-       1841. 
quired  by  section  9»  in  the  same  manner  astlieorigi-    "    ''«"<^« 


BrI  wili.     Without  such  a  provision  the  unrestricted 
power  of  alteration  might  render  the  Statute  useless, 
fts  the  unatte&ted  alterations  might  be  such  (though 
the  paper  containing  the  executed  will  would  remain, 
•a  well  as  the  signature  and  attestation  of  it)  as  to  ren- 
der the  will  ultugcthcr  in  substance  different  from 
the  attested  will.     It  is  clear  that  in  every  case  of 
alteration,  by  interlineation  or  incomplete  obliteration, 
where  the  words  or  effect  of  the  will,  as  it  stood  before 
the  alteration,  can  be  collected  on  inspection  of  the 
will  merely,  and  the  alteration  is  not  re-executed  and 
attested  (in  which  case  the  21st  sectiou  annuls  the 
alteration),  the  will  must  have  probate  as  it  origi* 
Rally  stood  without  the  alteration ;  and  that,  whether 
the  testator's  intention  in  so  altering  was  to  revoke 
^•11,  or  any  portion  of  the  will,  and  had  he  even  in 
ting  the  alteration,  expressed  in  writing  that  his 
intent  was  thereby  to  effect  a  rcrocation  of  the  bequest 
he  sought  to  alter,  though  what  he  had  interlined 
should  be  void  in  law.   But  where  what  the  will  con- 
tained before  the  alteration  was  not  to  be  collected 
firom  the  inspection  of  the  will,  it  appears  to  have  been 
^  held  by  the  Prerogative  Court  of  Canterbury(a), 
Btbat  what  it  so  before  contained  was  revoked,  and 
Bthat  no  evidence  could  be  received  of  what  it  was  ; 
^founding  that  opinion  on  the  exceptive  words  in  the 
:2Ut  section,  that  no  obliteration,  &c.,  made  shall  l>e 
id  or  have  any  effect,  except  so  far  as  the  words  or 
effect  of  the  will  before  such  alteration  shall  not  be 
ipparent.     To  hold  to  that  decision  would  give  more 
[pcrniauent  force  to  an  alteration  by  obliteration,  per- 

(d)  A  ike  goMlt  o/  Itipjiia.  ittvtattii,  S  Curt.  232  -,  in  iMe  goods  of 
C.  J6^»om,  JtctoicJ,  IJ.  iAl ;  uud  to  (Ac  gvodi  of  Sii  C.  Brooks, 
Jd.UX 


Phnaki 


WaiTB 

V. 

Gannt. 


UiS*  srimuECD  is  the 


-^.        aoi  tm^m  fa  »  ■olAmuJ  yHuift  of  ink  upoo  the 

.*"|^  wiU  lan  u  lir  esjnm^  pervittrd  ids  of  reroei- 

■TT      iMi  ic  flBOUB  Xip  -^  W  karaoi^.  tearii^,  or  otherww 

^  vSi,  a  iW  vMe  or  in  put,  bj  the 

V  fa  HBe  pen^  m  his  praence,  ind  bj 

^  tm  omniaL  mA  ^e  ■ilration  of  renAing  tin 

*-  moL.'^  ir  waA  mn  waaid  not  revoke,  imlesdaae 

»  nw  Bou  c^ndr  pivriaks,  with  the  intaatiaB 

if  yrmgiaae-     TW  Sooar  of  Frtaik  (in  Irebiid,? 

'VU..  &.  c  13  i.  «U  aa  add  in  tlie  dane  enameratiif 

Tw  aaOB  fa  wiock  rewaiai  aiglit  be  effected,  tk 

wip-di^  -^aox  aMaiaiTT«ke,"biittbeT  wereimplied 

t«  xne  Casv  jf  fav;  tfa  actt,  sodi  a  burning,  ofali- 

timiu^  fa:.  faHHT  acts  ryiirocd  in  their  Datnn^ 

Mnc  x&c  vmei^ifMB  aia^  from  tbem  rebuttaUeby 

la-R  or  i^a  endtmtt.     la  tbis  case  there  is  nffi* 

nrac  TTMC  na  tbe  ohfitentioa  of  the  words  m 

nwdr  V  fnv  cAkc  <ad  opentxn  to  such  a  were 

•>.iih>cc3an£  w  tfaa:  aid  if  the  substituted  wwdi 

mrofc  icakc  .  a  tfar  eaiDoc  not  being  duly  execu- 

\:-L    zia  r?T*cCMC  besnf;  cooditional,  and  the  oblit^ 

~k7i:tt.  rtiMM  czoeraniifXtkeof  the  Uw,  cannot  revoke; 

Lie  sue"  «-•»  124  prinnple  applied  to  a  similar  case  in 

:  V    jii-'Tji!  A-^ahtee  of  the  IVir^-  Council,  bv  the 

.■',iriiif:r:  tt  j-ven  by  Dr.  Lushin^on(/7)  in  concor- 

jk- t    ■-.:•:  Bvrtfnthaic    t.  GiJberfi^b),    Onions  t. 

Ti'^  ■:  *  sod  o<her  cases  cited  in  the  appeal  from 

:z-i  i^-rs-vio  ortHe  PienwpitiTe  Court  of  Canteibaiy, 

V  /?*>••*''  ih?vvx*«M  •/»,  and  to  decide  this  case  I  need 

.-'i  kiopi  the  pnnaplc  of  the  appeal  case,  to  awtit 


■  ?■..■*(  1    A"**;   '.  yt--^-r,  P.  r.  C  AM.  j.uhliahed  iince  rht 

■  'o.f^  3i  'i-     t  P.  Will.  34.1. 


the  decree  in  which  I  let  thb  stand  over,  not  wishine   ,  }^*^\ 
to  be  fornard  in  dmenng  from  an  English  decision 
the  same  Statute. 

I  think,  however,  that  tins  decree  might  possibly 
be  snp[xirted,  even  without  considering  the  case,  as 
gne  wherein  alteration  by  obliteration  could  operate 
by  way  of  revocation,  strictly  speaking,  for  section 
20  expressly  provides  that  no  acts  except  such  as  are 
■lludt'd  to  or  directly  mentioned  in  that  section  shall 
revoke  any  will  or  codicil,  or  any  part  thereof;  and 
thoBse  only  if  done  animo  rewcandi;  and  amongst 
fiurh  acts,  the  acts  of  cam«llation  and  obliteration, 
cUssed  OS  revoking  acts  in  the  old  Statute  of  Frauds, 
are  purposely  omitted  from  Section  21,  and  it  is  rea- 
sonable to  »up]H>se  that  if  the  legislature  considered 
obliteration   and   cancellation   as   operative    nn    the 
principle   of  revocation,  and   not   of  non-<liscovery 
merely,  they  woidd  have  added  the  words  "with  intent 
to    revoke,"  to   section  21,  like  as  to  section  20; 
though  some  of  the  modes  of  alteration  contemplated 
by  section  21  could  not  require  the  addition  of  the 
words  ail  for  example,  alterations  by  interlineation, 
cancellation, orcvcn  obliteration,  where  what  was  there 

I      before  was  discoverable  on  the  face  of  the  will  it&elf ; 

Bfor  the  alteration  by  so  cancelling,  obliterating,  or  in-* 
ierlining,  would  be  invalid  and  of  none  cfTect  whether 
intended  to  revoke  or  not,  by  the  express  words  of 
»ectiun  21;  but  then  come  the  words,  "except so  far 

I      •*  a»  the  ivords  or  effect  of  the  will  before  such  altcra- 

^P"lion  shall  notl>e  ap^iareut."  Now  what  is  the  true 
meaning  and  intent  of  that  exception  ?  It  could  nut 
Im*  to  render  valid  an  unattested  obiitcralion.     The 

I  words  arc  not,  "  shall  have  no  eflecl  except  where  the 
"  words.  &c,,  shall  not  be  apparent,"  but,  *•  except  so 
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tnntif)tts  et  non  apjMreniihus  eadem  est  rath."     It 
ly  bo  said  that  the  words  of  tho  twenty-first  clause 
fcrc  adopted  to  exclude  all  admission  of  parol  cvi- 
icDCc ;  but  the  Act  only  directly  sets  itself  a|;ainst 
|>arol  wills,  and  would  rather  seem  to  encourage,  by 
MTCtioii  20,  the  inquiry  by  that  and.  every  other  kind 
of  cvideace,  intv  the  testator's  intention  to  revoke, 
and  sets  itself  strongly  against  the  alteration  of  writ- 
ten wilts  by  unattested  acts.     If,  then,  the  construc- 
tion be,  that  total  obliterations  were  to  operate  as 
revocation,  would  not  the  Court  allow  the  party  to 
into  evidence  that  it  was  not  meant  to  revoke  Y 
he  doctrine  of  the  civil  law  is,  '■^  incaute  facium  pro 

I  non  facUi  /lahetiir.** 
If  this  latter  view  of  the  twenty-first  section,  which 
w  not  to  hind  this  Court,  as  not  being  necessary  to 
Jceide,  be  not  correct,  a  total  obliteration  is  to  be 
dealt  with  as  in  the  appeal  case(o) ;  so,  qtwcuuque  via 
deftly  the  original  legacy  must  be  restored.  I  shall 
therefore  decree  for  the  will,  with  the  words  "  eight" 
HpKstored.  The  co«ts  must  be  paid  out  of  the  estate, 
fur  the  suit  has  been  caused  by  the  testator,  in  acting 
*  icautiously  in  altering  his  will  without  proper  advice. 


In  Vaftifiim. 


p?;. 


Whitk 

V. 

Obisk. 


t«J  Brooke  V-  Ktitt. 


608 


CASES  DBTEBMIMBD  llff  TUB 


1841. 
ilitA-Ttrm. 

A.hmbtoA 
trnttof  antairnl 

•  CMWtacunrt 

tUlMttBf  of 

protMia  or  sd- 

■UMtraliim  uf 
■  wtD  of«df- 
ceased  penoa. 
in  Kbich  hi* 
«Ua  wunuotfd 
•■•cmrii,  Um 
Cwnt  r*fiu«d 
tMB  tibcrtf  to 
■IMIga,  uha 
bail  Dot  >nS- 
eitlK  prim4  fa- 

rJetalarMt 
InlbaMMtoof 

llM  dMMMd  to 

a|>I>oMll>«wilL 


PBESTO.V  R  PRESTON 


A  caveat  in  the  ustial  form  on  the  part  of  the  C 
Preston,  against  the  issuing  of  probate  or  »drauiiHti» 
tion  of  the  goods  of  \Vi1Iiam  Hart  Gre^»  was  «aot^ 
on  the  part  of  Anna  Maria  Preston,  the  wife  of  tbf  o- 
veator,  the  sole  executrix  name<l  in  the  iril);  «ndh«T 
proctor  prayed  that  the  caveator's  prayer  for  Icit*  u 
allcdgc  should  be  refused  by  the  Court,  iaasmudi  ti 
the  caveator  had  not  sufficient  primdjade  interest  U 
entitle  him  to  oppose  the  will. 

Dr.  Joseph  Radclijfy  for  the  husband, 
liberty  to  allcdge  on  the  next  Court  day.  AU  tte 
property  of  the  deceased  is  \ch  to  Mrs.  Preston,  bl 
not  to  her  separate  use.  She  is  living  apart  frMO  Im 
husband,  and  if  permitted  to  take  probate  will  Kib 
away  with  the  property*  which  of  right  belongs  ukx 
husband.  I  have  authorities  to  shew  that  the  onlbur? 
can  refuse  probate  to  the  wife. 


pf^M 


A 


Per  Curiam. — That  is  another  case.  AH  the 
band  has  to  do  1%  to  notify  to  the  judge  bis  dod-cim- 
sent  to  her  talcing  probnte;  should  she  bareofaciiBt' 
it,  the  wife  cannot  bring  an  action  for  the  rccofcryrf 
the  assets  of  the  deceased,  unless  ber  husband  join 
her.  I  must  dismiss  the  caveat.  As  to  giving  ooA 
as  prayed,  against  the  husband,  if  costs  could  br 
awaixled,  it  would  be  useless  ;  it  would  be  only  du^- 
iug  him  with  a  debt  which  would  be  payable  to  ki»' 
self. 

[Caveat  dismissed,  not  being  necesar)-  tn  be 
nucd] 


Tills  was  an  application  fur  probate  in  common 
form,  of  certain  testamentary  papers  of  Heniy  Cole 
Bowen,  deceased,  two  of  which  were  in  tlic  nature  of 

^wilk 

"  Dr.  Keating  (now  J.  of  the  Court),  for  the  testa- 
mentary papers. 

^^H    Dr.  RAncMKP. 

^^^Priie  dccea.se<lt  Henry  Cole  Bowcn,  has  left  five 
Btcstamentary  papers  namely,  a  will  bearing  date  the 
2nd  of  March,  1 835  ;  a  codicil  of  the  23rd  of  Febru- 
ary, 18.*i8;  a  codicil  of  the  13th  of  March,  ISIiS  ;  a 
U»tfinicntary  paper  in  the  form  of  a  will  of  the  10th 

I  of  July,  1838;  and  a  codicilofthcSthof  June,  1841. 
The  will  of  1835,  amongst  other  things,  disposes  of 
certain  real  estates  under  the  prox'isions  of  a  deed  of 
settlement  of  the  9th  of  January,  1833,  to  trustees 
for  certain  uses.  The  testator  had  at  this  time  but 
one  son,  Robert  Cole  Boweii,  to  whom  he  leaves  the 
tise  of  his  estates  for  his  life  ;  and  after  the  determi- 
nation of  that  estate,  to  the  trustees,  to  preserve  con- 
I  tinj^ent  remainders ;  and  after  the  death  of  Rolwrt 
Cole  Uowen,  to  the  use  of  such  of  his  sons  as  he,  Ro- 
bert, should  by  deed  or  will  appoint,  and  in  default 
»  of  appointment,  to  the  use  of  the  Brst  and  other  sons 
of  his  said,  son  in  succession,  but  without  mentioning 
what  estate  such  sons  were  to  talte ;   and  with  like 

I  limitations  over  to  tlie  use  of  testator's  brother,  Ro- 
bert Cole  Duwen,  for  life,  and  his  sons  af\er  his  deaths 
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ithjCSOOO;  if  niorp»  with  £10,000.     Tliescnrosll 
'      the  provisions  of  tliis  codicil. 

On  the  10th  July,  I838»  he  makes  another  will, 
I      nhich  creates  the  difficulty  in  this  case  ;  having  found 
^that  he  had  made  a  mistake  in  not  defining;  what  cs- 
^■ttc  his  sons  and  brother,  and  their  children,  were  to 
^Hdic,  and  after  leavinf^  the  lands  for  a  term  of  300 
^year*  to  trustees,  he  tlicn  makesrcgiilar  limitations  of 
t     the  uses  of  his  estates  in  a  legal  and  formal  manner, 
I     to  his  sons  and  brother  in  succession,  with  definite 
|r    estates  to  each  and  his  issue  male,  supplying  the  de- 
l^fects  of  the  limitations  intended  by  bis  original  will. 
^^"his  will  varies  from  the  former  one  in  the  powers 
^     which  it  grants  of  jointuring  and  portioning,  as  by 
^    this  will  the  teimnt  in  possession  could  not  charge  the 
estates  with  ajointureof  more  than  £200  per  annum, 
^or  with  portions  for  younger  children  of  more  than 
BCSOOO  in  the  whole ;  the  two  wills  seem  to  clash  in 
^^is  respect ;  but  there  is  the  same  leasing  power  in 
both  wills.     The  trust  term  of  3UU  years  is  created. 
for  the  purpose  of  providing  for  the  testator's  own 
younger  children,  and  of  raising  for  that  purpose  the 
Hum  of  £5000,  if  there  be  but  one  younger  child,  or 
£10,000,  if  more  than  one.     He  also  bequeaths  to 
TuMr.    Galway  a  legacy  of  £1000,  which  he  directs 
j^Piall  not  be  in  satisfaction  of  any  debts  he  might  owe 
hint,  but  with  this  difference  from  the  former  bequestSi 
■Aat  in  the  will  of  183.5  it  is  a  specific  legacy,  and  in 
Rffiiitt  of  1838  it  is  a  general  one.    And  this  wilt  names 

{?  same  persona  executors  as  in  the  former,  and  a{H 
ints  his  wife  and  brother,  who  were  in  the  original 
II  guardians  of  his  then  only  son,  Itobert,  guarilians 
all  his  children. 
The  codicil  of  the  Hih  of  June,  1841,  commences, 
niis  is  a  further  codicil,"  and  alludes  to  the  former 
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^£  LMaa  3masmi>  is  the 

!^.        ^Kn   i^me  <faK  lie  13dk  of  Martfa,  1833.    It 

^'^'    'wgua  iiK  le  laii  -iAilxi  ^  ianvance  oa  hit  fife 

jp  -^       -or  £J«t*)*L  vTUBt  lie  [en^  to  his  tmiteo,  Ugedter 

_**T  ^    ^'"^  ^**  £^>)ji«}«}  beliiK  ebr^ed  oa  tlw  cstato,  at 

aiH^n.     vnnBiHiK-aiiB-vaaBferchiiUnB  then  born  to  bbi; 

■M.  3E  luoDuiB  'ss  wtfk  w  flse  of  the  granbiii  of 

na  ■^wVa^nL  litaiiBeh  i&  cfae  first  will  she  ns  if- 

L.gi»nii  -^tiimlint  «a  odIt.  Thn codicil ahi 

K  A  in  -^origioal"  will  he  had  beqvetfM 

-D  Mr.  X.  /•lim  Goiwan  a  specific  legacy  (rf*  £1000, 

lenif  1  riK^e  <b  au  esCttes,  and  that  thb  cfaaige  U 

'jeai  toadiarzcd;  md  he  directs  his  tnatm 

■aaeennm  a>  pn  a  jom  ofXliiOO  as  a  1^;kj  to 

Hr>  Gmwn.  .atf  luc  m  s^sBaeUoa  €^  any  debt  He 

iHsi  3PKenta :    -^  Wish  icspeet  to  a  power  conferRi 

'  x«  ny  will  npoa  an  icaant  for  life  of  my  estite^ 

■*•  -IE  JMjjuc  a  pnBure  for  his  wife,  not  to  exceed 

*  ^i«}  A->reH'.  I  ifirect  that  only  two  such  jointmei 

*  iTul  w  TKjibie  a£  anv  ooe  time."  The  difficultjof 
-ne  3btf  inie^  ^rnm  his  calling  thk»  a  further  co^ 
-r  j.>  *!—  inii  rr.-n:  the  recital  of  the  power  of  joio- 
-xriML  "ii  '^'^  ex::^c:  of  £-500,  the  amount  named  in 
-.;,;  v.;  .'c'Ito.*;  *~ere*>  the  subsequent  will  restricts 
^.>  3»:w-ir  'Ji  £'jf-*-*  a-year.  It  has  been  supposed^ 
-.!  s  .-i»ic^-  aiu»  iuiTc  rcToked  the  will  of  1838,  and 
-^■.  '*i  ^^ac  oc  irij;  but  the  firet  question  is,  whether 
::i;  •  _  ;c  L^j  was  ever  revoked  by  that  of  1833. 
"-.er;  s  n^>:  rtf'sjcawry  clause.  The  two  wills  might 
:«:r:a:n»  lare  jiocd  t»^ther,  that  of  1338  remedTing 
izji  a:>:  rrevcoos  of  the  former  one  of  183.5;  but, 
>uro.>i::c  '^^  contrary,  did  the  codicil  of  184IreFi« 
.:  iz-i  rtsoke  the  will  of  1S3S  ?  By  the  Act  I  Vk., 
:.  -y.  i-  '-^  *  "'1^  or  codicil  cannot  be  revived  by 
ir-vthcr.  unless  that  other  shews  an  intention  to  so 
r.iiTc  ;  so  the  will  of  1S35  could  not  be  revived,  to 
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le  exclusion  ot'  the  subsequent  one  of  1838,  without 

'that  intention  being  ap|Mircnt.     It  docs  not  appcnrto 

roe  that  there  was  here  any  such  intention.      I  Uunk 

it  could  not  hnrc  been  intended  to  revive  the  wilt 

which  did  not  contain  sufficient  and  proper  limitations, 

in  exclusion  of  the  subsequent  one  which  rendered 

intended  limitations  perfect.     It  may  have  been 

that  the  testator  made  a  mistake  and  confounded  the 

two  wills ;  and  that  he  probably  imagined  the  power 

of  jointuring  to  the  extent  of  £500  per  annum  was 

granted  by  the  will  of  1838,  which  alone  could  give 

:t  to  his  intended  limitations  of  his  property  on 

rhich  jointures  could  be  charged  ;  or  he  may  have 

.thought  both  wills  eould  0[>crate  ;  for  he  styles  the 

rill  of  1&3ri  his  **  originar'  will  in  the  codicil  of 

1841*  and  assumes  by  it  that  his  wife  was  named 

guardian  of  all  bis  children,  which  she  was  by  the 

will  of  1838  onlv. 

The  principle  on  which  I  found  this  decision  has 
Umg   since  been   established.     In  Coward  v.  Mar- 
iaU(a),    a  testator  made  a  devise   of  land  to   his 
youngest  son,  and  his  heirs.    The  testator  al^rwards 
married,  and  by  another  will  devised  the  same  to  his 
wife,  for  her  life,  subject  to  the  payment  of  a  rent  to 
.the  son  and  his  heirs.     It  was  held  that  botit  might 
ind  as  one  will,  although  in  separate  instruments,  as 
ihey  were  not  manifestly  contrary  to  each  other,  and 
le  second  will  had  no  express  revocatory  clause. 
lat  case  was  acknowledged  by  Lord  Hardwickc,  in 
jyiliet  V.  Sandford{b)-,  and  by  Saunders  in  the  notes 
Bon  DtipjHi  V.  MtHfo{c).    So  also  in  the  case  of  Qood- 
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(■)  3  Cro.  Elix-  721. 
(f)  1  SutiiU.  ^».  A. 


(t)  I  \*t.  sen.  IM. 
(rf)  3  Wll«on,  497. 


--«4.        jUirviiaL    »  Kkunrjaorsd  jn  jxsr:  cd  L«d  C.J. 

X  -2K  -  OIL  ir  uifisisiL  naz-umsia::  ami  lI  cie  isscrumcQts 
■^  vrxta  mmrrx  v-cl  -saa.  icier-  nay  edoerbe  coo* 
~  -ftfnr  smiL  iJ  lapsssis  jdil  ruDSc:^^  ooe  wiQ,  a 

*  He  M3^  nar  ib^7  it  vouilT  rsviks  n«  tonKr:" 

*  fi  3irL  '"^'^  -  =uc  L  leif-niii  KiSsaniCTe  iodepci' 

*  osE  «"iL  zuuuri  j:  iua  iiic  3y  ex^ree  wordsiB* 

*  yan  i  Tr^iociiiL  ir  i  iirmer  vuL.  nor  ptsses  hit 

*  jBiiu  nL  3«  mnnim:  01  fcmsr^sccaao  oc  law  to  t 

-  7-o^icsiiiiL.*  sxouc  iipv  se  jew.'  Ami  ve  find 
im  ior  tLXiL  m.  n  aee  C<:(ir9 :  en  Sand/'M^  t. 

Tau£-ttai:  L  ,  Scrdf  t.  Sis^inar,  &  t,  J£ul£nui 

-  Jduiirii  I  ^  ma,  xl  icier  eem^  I  tftall  tbnefin 
rruiE  iriimc  it  iil  riif  ?>9ien  ■»  u^eciKrcoDtuning 
ae  i2!caur  >  t-Hi  t"  _ 

Tuf  r.nirr  HcmisiL  ae  rre  tesomentvy  ptpcn 
^  KniiE  n  .-jnnnuo.  3101.  »  cccabiing  together  dv 
jKC  vll.  mii  3-Kimi£3C  ic  -at  lUocawtL] 

.  ?—  «i.  A-«.i— .»c  •  Jlfn>-  l:iar"'  4T:wza.,  357:  ffi«)h* 
.    J.  r.— .  1  ."tr-.  *>.  t  5t;'n-t  ?  C.  -r..  a>,   v^<re  ri»  km»J 


iw  was  a  suit  by  an  executor  and  resiJuai  y  lega- 
to prove  the  will;  against  a  next  of  kin,  who 
i^hed  it  for  want  of  instructions,  the  testator 
bviiig  in  iL  stupor. 

For  the  executor. — iSlr  Thomas  ^Staples,  Dart, 
Dr.  %fohn  Ifami/ton. 

ra. — Sir  Benri/  Meridifh.,  Bart.,  and    Dr. 
Jh  Hadctif. 


^ 


judcmext. 

Dr.  Uai>cliff. 

This  suit  was  instituted  by  John  Stewart,  the  pvo- 

lovcnt,  against  Ellen  Snow,  the  niece,  and  tlie  only 

t  of  kin  of  John  Snow,  the  deceased.     The  pro- 

movcnt  alicd^^s  a  will  of  the  deceased,  dated  the  Gth 

July,  1810,  by  wliieh  he  is  named  executor  and  rcsi- 

nary  legatee.     The  deceased  died  on  the  same  day, 

ery  shortly  after  the  will  was  ninde,  at  the  age  of 

Tenty-two.     His  property  consisted  chiefly  of  some 

I  ftt  Harold's  Cross,  with  other  assets.      The 

ecution  of  the  will  is  fully  proved,  and  proved  to 

ve  been  perfected  \vlien  he  was  in  complete  pos- 

ion  of  his  uudei-standing  and  mental  faculties.    It 

so  deposed  by  all  the  witnesses  present,  and  Dr. 

alsh,  who  was  in  attendance  then  and  up  to  his 

eath,  has  no  doubt  of  his  capacity  to  the  last.     'I'he 

iipeachnient  of  the  will  for  alledged  unsoundness  of 

ind  is  out  of  the  case.     It  is  further  impeached  by 

c  iinpngnant,  who  alledges  the  deceased  to  liave 

en  then  ignorant  of  itscontenU,  import,  atid  ell'ect; 

2a2 


mi.   Term. 

CBt)Mlit7  of 

tvr  ti«ii>g  tila- 
bliilicd,  fttitl  iii- 
■iruclluni 
proT«il.reft(l<ii|( 
o«er  U  Dot  iio> 
cuurf  t  but  If 
It  bs  pro  tad 
tb&t  luiliuo 

tram  MBl'C  llllt 

glten  for  uij 
pBrtieul»r[>Brt 
of  tbu  iritl,  and 
tlial  It  «u  Dot 
reaJ  to,  or  1» j 
Ihr  letiAlOT, 
I)i«  t'ourC  wlU 
not  admit  tncb 
port  to  proof. 
WliBra  tho 
ktiiciiM  ofiu. 
ttruoUoQB  for 
pan  uf  tile  wll] 
iiol  rcftd  OTor 
WM  proved,  an  <1 
m  ber*  tb« 
|urt7  princi- 
pallj  li]i«r«-at«d 
look  ko  actira 
pkrc  iu  ih*  pra* 
puation  of  It, 
tho  Court  gkis 
tbu  impUKuaiil 
CiMtaout  of  tli« 
Miatv,  but,  tbt 
pr«p«nj  being 
•nvall,  r«MrTait 
tba  ■Bodtrallo'ii 
of  IboiD,  ufter 
lli«j  (honld 
hat«l>«cii(Biri^ 
a«  brtweva 
pari;  ami  ^t\j 
o>l|. 
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-uw:  n  wat  prrparpd  br,  and  under  the  direction  of 
i&f  prnnK^venu  when  the  deceased  was  in  the  \aA 
sttT!  11^'  extsteDce.  and  in  a  stupor  from  which  he 
nrvc  rtrnrcred,  and  so  was  incapable  of  giving  direc- 
ztoDs^  nr  insTucuoDf  for  the  will,  and  that  he  gave 
itfliif  :  bui  1  oo  Doi  find  in  impngnaDt*s  pleadiogs  i 
aiTKi  cihs:^  of  frsud  in  the  preparation  or  executioa 
tr  titt  v'iL.  tbouffh  in  the  21st  of  her  additi<Mial  arti* 
c^  s'rtf  fcljedircs  the  preparation  of  a  draft  of  a  will 
H  ODi  Iktuiy..  in  ^todt  of  Kir.  $tewart*s  son,  under 
tut  -m-jf'i.  cirenJans,  before,  on  the  same  day,  whidi 
ier  huiSaDd  would  not  allow  to  be  executed,  a$  evi- 
drjjrt  i''iiM{  rr-cttd  and  imposition  practised  oa  the 
oe>»'Aiies5  s:  ibe  time  o(  die  preparati(Hi  and  executioa 
«f  t'rif  wil!  now  in  controversy ;  but  fraud,  andae  in- 
£i}t^».  fcnd  iir.poijtion,  have  been  stronglj  imputed 
br  ibr  acTocaw*  at  the  bar.  The  chief  argumeDt 
Tt.tea  ca  br  them  against  the  genuineness  of  this  wiD 
i$^  Uf.  as  alied^red.  im|nobability  of  its  execution  hj 
the  Csv^aitrd.  if  sane,  and  not  imposed  on,  it  heii^ 
p'r^ei  i>r:  the  impugnant's  part  that  he  had  a  dislike 
of  promoi  ent  and  his  wife,  and  apprehension  of  tbeir 
K-^r.>h  ctV^*  tc>  got  his  property,  and  that  he  so 
ohiii  txpres^  himself;  whereas  they  alledged  that 
the  jTcaicct  lt>re  and  affection  subsisted  between  the 
impu±:nant  ind  deceased,  as  had  always  been  between 
decei>cJ  and  hts  brother,  Arthur  Snow,  her  father,  to 
his  iKath.  and  his,  Arthur's,  son  Robert  Snow,  who 
died  after  Arthur,  his  father.  In  contradicdtm  of 
which  the  promoTcnt  pleads  the  conyerse,  namely, 
his  friendship  and  affection  for  promovent,  who  wis 
his  cousin  and  his  nearest  relation  afler  the  impugn- 
ant,  and  his  di>iike  and  disapproval  of  the  conduct  of 
his  late  brother  and  family,  including  the  impugnant 
On  these  points  there  is  a  contrariety  of  evidence ; 


COUBT  or  PREllOGATIVB. 


C17 


tl»e   impiigiiant  has  produced  her  mother,  Barbara 
MSnoMT,  03  a  witness;  by  her  evidence  it  appears  that 
^Sbc  deceased,  who  liad  been  in  lluBsia  from  lonj^  be- 
fore 1811,  returned  home  in  1B27,  and  then  went  to 
live  at  hts  brother  Arthur'^  till  1831,  when  he  went 
Bto  Mr.  Latouchc's  of  Harristown,  as  licnd  gardener. 
Arthur,  the  brother,  died  in  1833  ;  and,  she  says,  that 
to  his  death  there  was  the  greatest  affection  between 
him  and  the  deceased  ;  that  her  only  children  living 
at  her  husband's  death  were  Roljcrt  and  the  impugnaut, 
Kllcn,  for  both  of  whom  he  cxpreiised  great  affection, 
Hnd  always  treated  them  with  kindne&s;  that  Robert 
<liod  in  January,  I83y ;  that  the  deceased  grieved  much 
«t  his  deat)i,  and  immediately  turned  al)  his  aHectiou 
I    Knd  kindness  to  Ellen,  often  visited  her,  and  treated 
^bier  with  unremitting  attention,  and  declared  his  iii- 
Hlention  of  allowing  her  to  inherit,  or  bequeathing  to 
"her,  all  his  property  in  the  place  of  Robert.     That 
deceased  stopped  at  her  house  on  the  2nd  of  July,  and 
was  most  kind  and  affectionate  to  her  aiul  Ellen  ;  and 
^khat  in  the  evening,  of  bis  own  accord,  he  rose  off  the 
Vsofa,  and,  addressing  Ellen,  told  her  that  tlie  ^tewardo 
■inraiite<l  to  rtA  him;  and  then,  sti'iking  the  table,  ex- 
'claimed  with  an  oath,  that  they  should  never  hare 

I  one  peimy  of  his  property ;  and  seemed  to  feci,  and 
Warmly  expressed  his  indignation  against  Steward  and 
his  fiunily;  that  next  morning  he  left,  taking  an  affec- 
tionate leave,  after  conversing  with  her  on  business 
relating  to  her  and  Ellen,  aud  said  he  would  return 
in  a  fortnight. 

Mrs.  Monies,  wife  of  Dr.  Monks,  a  medical  gentle- 

[man,  deposes  that  on  the  morning  oftho3rd  July,  dc- 

[ceascd  s|>oke  very  harshly  of  the  promovent ;  that  on 

I  her  saying  that  Steward,  when  in  Dublin,  bad  told  her 

deceased  was  not  at  all  wclb  deceased  exclaimed,  "  be 


1642. 

Jlil.  nrm, 

fiXEWAllD 

t'. 

SSOIT. 
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'  »auw>  31C1IIV  about  me,  nor  does  he  care ;  wbat  is 

-  le  -u  lie  =  He  iae>  not  care  whether  I  live  or  die. 

Z  an  abhs  aa  cmpliment  to  him.    No  one  shem 

*  ne  my  ^xacua  bat  the  house-steward ;"  and  Dr. 
>tuitj»  -wn  x  ieani  him  not  loog  bef<Me  hU  death 
rsar=»  m.  jb-jii^  £alike  of  promoTcnt  and  his  family. 
)(r<w  BnwTL.  wie  ot'  Joha  Brown,  the  house-stew- 
ri.  ayx  -ias  lae  also  heard  him  express  dislike  of 
-nv-n  .  ^e  a*^  the  List  cooTenation  she  had  with 
Titt  iLv^swi  m.  rue  nbjeet  was  on  the  Tth  June,  1840 ; 
^  iivn  "UMi  ii7  itf  %tt  onwell  but  was  afraid  to  «> 
^'.\nw  e>i:£^  a  s^  ?f  2e  did  ao.  Steward,  and  particu- 
JT^  i>  v*nj.  w^julti  Cike  poesession  of  him  and  hit 
-••oui.  uiiL  le^cr  'j»Ttf  him  till  they  got  his  property. 
Vr  3rin^i  siT)«.  die  deceased  always  made  him  un* 
itr^tcinit  >t-*^  ScjwTri  would  take  an  adrantage  of 
r.  TT  r  <i:t!  .muIo.  m«i  cut  he  has  heard  him  express 
T  itixr  Ti  :KnK  jc  ttoiike  of  the  promovent,  only,  b 
<      ■:;    :i'w  T>rT  iisairiwable  and  unfriendly  promo- 

....  ,..jj.  -    1  p   a  tilt!  I'tw  of  his  business,  for  that, 

-  ■  .xi         '  >  L-.s:<-zc  *  '■^.  ^^  threw  every  obstacle 

■  ^  %  I  -      t::a  •'.'  vivs.  w::h  the  exception  of  the 

'.-    •u>-     (•    '  s  br-crer,  of  taking  his  money 

*  •    ■    •.    V  >    •  X.  :-si.;i»  h-?  r.id  heard  him  speak  very 
•^  ■    r  ::   l:.:  ?  s  ruvly.  but  at  other  times  quite 

•J    r?<;^.i.-:  "?js  reid  from  Book  "A.*"  kept  by 

■c  -v.v:i>v':.  ;'7-r-e*  by  b-m,  shewing  his  advancesof 

:  .  .-cv-    -T    :  '^  rr;r"*«:ririi  his  children,  his  employing 

'  -  .'.-.T.v.-  irc  :-c?'-.iw   js  is^nts.  his  contributiom 

■.•*i.-">  tie  >i:r.il  ^u' his  brother  and  Robert  Snow, 

*  ■  I,-:*  L^-  v^^ird  was  employed,  and  that  on  his 

■*.--c  XT  >  it-i;:>.  :--io  vent,  he  gnre  a  distress  wamnt 

t.-   rT.-:.\r    •>  prt'wrty.  and  that    Robert,   the  son, 
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iTuig  been  also  an  insolvent,  lie  paid  the  Insolvent        tS42 


H  Court  expenses. 

"  Evidence  has  been  read  by  the  proiuovent  of  a  con- 
tnry  nnport.  He  has  produced  Mr.  Robert  Lutouche, 
of  Uarristown,  wlio  deposes  that,  i'or  sevcrnl  years  from 
the  time  both  promovent  and  deceased  were  in  his 
employment,  he  observed  the  greatest  intimacy  and 
friendship  between  them,  so  much  so,  that  he  always 
expected  he  wonld  leave  his  property  to  Steward  who 

■  h«s  his  nearest  relative,  except  the  inipugnant ;  that 
within  the  last  two  years  the  deceased  had  often  com- 
plained to  him  in  angry  terms  of  the  conduct  of  his 
Ucc  brother  and  his  family  towards  him,  and  which 

_lte  appeared  to  feel  very  much,  and  that  he  had  suf- 
fered much  pecuniary  losses  by  them ;  and  with  respect 
his  brotlier  being  employed  as  his  agent  and  re- 
^eire^,  Mr.  Latouehe  says,  he  discuniinued  him,  not 
■ing  satisfied  with  him,  and  told  Mr.  Latuuche  he 
iployed  another,  John  Waldron,    a   farmer   living 
ir  Harrislown ;  who  says  he  often  met  the  deceased 
It  Steward\  goes  much  further  in  his  observations 
HI  the  intimate  and  friendly  terms  promovent  and 
deceased  were  on,    and  says,  that  he  has  heard  the 

■  deceased  speak  of  his  niece  in  a  sneering  and  sarcastic 
^■nanner  in  conversations  which  he  details.  The  depo- 
^kitions  of  Ikown  are  of  a  mixed  character  ;  he  says, 
'  that  on  some  occasions  there  was  a  degree  of  friend- 
ship and  intimacy  subsisting  between  promovent  and 
the  deceased,  but  at  other  times  the  contrary;  and 

)wn  has  beard  the  deceasetl  speak  well  of  him,  and 

other  times  quite  the  contrary. 

The  promovent  has  referred  to  the  deceased's  be- 
)rc-mentioncd   private    memumndum   and  aeeount- 

}k.  In  pages  2^2  mid  223,  which  contain  his 
rother'ti  account,  commencing  in  J  unc,  1 8'27i  and  end- 


JIU.  Term, 

Steward 

tp. 

5x0  w. 


->  ii£a»  aifRuaimm  a* 


./  ,  .-■*-•-        ■      .  ....__  ,  , 
uiit  ^.■>'.  TTDtin   nt  jtrmx^  uiL  <mvra  •■(  of  the 

1X.1W.  lau  tntamca  11  ~tim  u  j'  mr\t  «ueiLiB  R^ai^s^foi- 
m;  u!n  11  le  leait  tqics  wipuLftnhsveWcnfrcd 
m  tie  te£=9ic3^i  neamrr  y  ■ulsttHSSHlEiat  ooit 
IT  £4  ic  ssn  -swe:  ider;.  aui  aesaiK  RBt>  of  U^ 
n-rs^-fih  TV  JLrtrar  mui.  RftUMTt.  biK  aat  fad  ^t 
UM  -ne  "om  if  £.?ti  'iraaee  >rt'  MIIk  fanl  for  Robot 
nnr  juiir  1  -itoK  s  luo  t  •snr^  'df  £i3l>  s  do^k  a 
jfor  i  rraz  iriu 'unifier'* luine- lUMul frav deeOKd, 
rhi^i  'varnr  vmuri  -mt  -if-'iL  w^octi.  k  appean  bf  ■ 
-n£77  n  amr^  li-  rfmc  :he  bric&er  was  semd  widia 
sncuR  -Ai  iiuc :  ind  n  laast  HA  mti  336  are  cnlriei 
ir  !ii»  Dayn^'  ne  tihg  jt'  bk  ^wmenc  to  tors  dm 
111c  -  iniL  ia7:n;r  -nrick  i  baJonce  oa  die  "iSA  ^SmxA, 
I*:l-4.  :r  £L'l4:-4.'}iiiLcte  CTtry  »:  '^Tku  sam  din 
ia7<!  -rheaisfi  ne  'lut  >iiz~  tad  m  vfuefa  p^r*  296^ 
ir-*r  "U'r.'iiontni  ^  balance  a»  brodier  tlm  owed 
Hiai.  ::<:■  :<:  n^  "riie  «xnx  in  rie  Bonk  of  England,  a 
»r.*:77  ^*  v:.!-:  ^-.-^  -'^  ^p  -^e  cuim  of  the  balance  (fcr 
-  :*  :r .-  -pr  iieti  li  :::*:LTeTit ; :  ind  atter,  in  page  224, 
r.-.'..:-:.^  "".i:  :.■.?  '::ij*f  w^ia  let  it  £13  a  Tear  under 
Ti!  .e.  :.r.  liii*.  ".•■>tfv  i-r-f  vfinfiUH  m^ oftt  of  £9^' 
^^A  :n  p;Lj-e  ti-io  i*  xzi'.n  entered,  *'inT  stock  Kftfd 
tVi^ri  the-  Bvik  ':r'  En^Im-i  bv  false  administratioo." 
Th^;re  13  an  acco'jnc  in  the  book  as  to  loans  from  tes- 
tator to  promorent.  in  page  201.  in  which  there  is  id 
entn'  of  a  loan  trora  him  to  the  promorent  of  £20, 
without  note  or  bond,  the  account  continuing  to  the 
'^'jih  April,  1^40,  when  the  promovent  signed  a  re- 
ceipt in  pajre  202,  from  which  it  may  be  deduced  that 
thpy  wrre  on  friendly  term'!. 

f'hc^c  entries  are  certainly  ot"  more  weight  than 
I  he  merely  parol  licclarations  of  the  deceased,  of  his 
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JId.  T^m. 


Steward 

r. 

boow 


likings,  dixlikinj);:!^  or  tostHincntary  intentions,  which, 
though  legal  evidence,  areto be  scrutinized  by  thcCourl, 
and  their  sincerity  not  to  be  fully  relied  on,  as  ob- 
served by  Sir  John  Nichol  in^oort;  wDela  Torre{a\ 
and  ID  Johnst&n  v.  Johiiston{b),  in  the  latter  of 
which  cases  he  !>peaks  of  auch  declarations  as  in  gene- 
rm)  the  lowest  species  of  evidence  :  '*  The  loose  decia-      n«cianti«ua 
**  rationswhichaninnof^on  makes  in  conversation  with  uitln*"r"r^o 
•*  his  friends  and  iicqimintanccareof  very  little  weight  ''p'*r«t''"'"'' 
*'  indeed.  They  may,  on  the  part  of  the  testator,  be  in- ^ij  not  to  b. 
*•  sincere,   or  at  best  the  mere  passing  thought  of 
"  the  moment,  and  arc  liable  on  the  part  of  the  wit- 
"  nesscft  to  be  inisapprchcndc<l,  and  misrepresented." 
And  »ee  Mi/mi  v.  HobimQn{c)t  especially  as  to  de- 
clarations unaccompanied  with  acts. 
»>    The  impression  made  oa  my  mind  is,  that  this  de- 
ceased, who  appears  by  the  book  to  have  spent  little 
or  nothing  on  his  uwu  i>crM)n,  turning  his  clothes,  and 
even  |Muitaluuna,  could  not  hut  have  been  dissatislied 
at  such  a  large  part  of  his  earnings  being  thrown  away 
on  others,  who  did  not  thrive  by  the  expenditure,  or 
leave  behind  even  so  much  as  to  defray  the  expenses 
of  their  burial;  nnd  that  he  did  not  care  very  much 
fnr  cither  the  promovcnt  or  the  impugnnnt,  and  that  it 
should  not  surprise  us  whether  he  left  his  property  to 
one  or  the  other.    It  is  said  that  the  will  hi  favour  of 
the  promovcnt,  the  cousin,  and  omitting  the  niece,  is 
inofficious ;  but  that  is  not  so,  as  collaterals,  such  as 
uncles,  nephews,  or  nieces,  cotdd  not  by  the  civil  law 
maintain  the  ijuerela  inojficiosi ;  that  plea  did  not  hold 
beyond  tlie  wife,  child,  brother,  or  sister, 
ft      I  now  cotnc  to  the  account  of  the  preparation  of 
Uiis  ivill,  of  ilic  execution  of  which  there  appears  no 


(a)  I  PblU.  40i. 


ih)  J  rhilL  AW. 


(0 « a«|g.  iPT. 
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J^2.       doubt,  and  of  its  being  the  act  of  a  capable  testator. 


The  account  given  by  Brown  of  the  preparation  is. 
STBWAtD  fjiat  the  deceased  being  seized  on  the  morning  of  the 
Show.  (>th,  with  pain  and  inflammation  of  his  bowels,  Sor* 
geon  Bell  was  sent  for,  and  was  there  twice  before 
1 2  o'clock,  and  left,  saying  he  would  soon  be  well  afta* 
the  operation  of  calomel  which  be  prescribed ;  that 
he,  witness,  having  gone  to  the  garden,  promoveot 
came  there  to  him,  and  told  him  the  deceased  wanted 
him  to  draw  his  wilt,  on  which  he  went  to  the  de- 
ceased's  room,  when  promovent  repeated  the  same,  that 
deceased  sent  for  him  to  do  so,  to  which  Brown  said 
he  would.  This  took  place  in  deceased's  presence  and 
hearing.  Brown  says  he  then  took  paper  and  hii 
pencil,  and  going  to  the  deceased,  asked  him  in 
what  manner  he  intended  to  leave  his  property,  to 
which  deceased  replied,  "  I  leave  everything  to  thit 
man,*'  meaning  promovent,  who  was  then  standing  la 
the  room.  And  in  another  part  of  his  examination 
he  says  deceased  replied,  "  I  must  leave  all  to  him," 
on  which  Brown  said  to  deceased,  **  what,  all  to  Stew- 
ard V  to  wliich  deceased  answered,  "  yes,  the  whole:" 
this  took  place  about  12  at  noon.  The  promovent 
then  suggested  that  a  shilling  or  half-a-crown  each 
should  be  left  to  impugnant  or  her  mother,  as  other- 
wise they  might  have  power  to  dispute  or  break  the 
will ;  but  Brown  said  the  shilling  would  be  an  insult, 
to  which  he  would  not  be  a  party,  and  suggested  £5 
to  each  to  buy  mourning  or  a  ring,  as  not  so  offensive; 
and  deceased  said,  "  Yes,  I  think  it  better,  give  £5 
to  each,''  and  bid  Brown  do  so;  on  which  Brown  sajf 
he  pencilled,  "  I  leave  all  my  property  to  Mr.  Stew- 
ard, and  £5  each  to  Mrs.  Snow  and  Ellen,"  and  read 
ii  correctly  to  the  deceased,  and  asked  him  "  was  that 
his  intention  ?"  and  he  said  "It  is;"  whereupon  Brown 
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rent  to  his  own  room  to  write  it  in  form.  He  savs, 
thnt  before  the  pencilling  the  prouiovcnt  observed 
nui\  agreed  that  tlie  legacies  had  better  be  the  £5, 
mid  said :  "  You  know  I  have  been  a  good  friend  to 
them,  and  will  be  so  still,  if  they  conduct  themselves 
properly,  but  not  if  they  do  not;"  and  he  says  that, 
■laving  written  the  pencilled  matter  in  fonii,  he  burned 
^Uic  pcneilled  [wper  as  of  no  use. 

After  thnt,  Mrs.  Steward  finding  deceased  grow- 
ing worse,  sent  for  Dr.  Walsh,  who  came  about  three 
o'clock,  whicli,  Brown  says,  was  after  he  had  taken 
the  instructions;  but  to  the  fourth  article  of  promo- 
:ol'$  plcadinjj,  which  charges  the  sending  for  the 
iwcr  to  draw  tlie  will,  from  the  garden,  to  be  after 
r.  Walsh  went  away  the  fiist  time,  Brown  answei-s 
tmiatively  ;  but  that  must  he  a  mistake,  occasioned 
hy  Bromi  having  confounded  the  visits  of  Dr.  Walsh 
■nd  Mr.  Bell,  and  their  departures. 
"  Brown  is  interrogated  why  he  delayed  the  com- 
ilete  preparation  of  the  will  so  long  after  receiving 
le  instructions ;  he  answers,  he  did  so  because  he  con- 
lered  that  the  deceased  was  about  to  die  at  enmity 
bis  relations,  and  he  determined  not  to  draw 
will  till  he  should  have  conferred  with  the  Rev. 
Ir.  Torrens,  as  a  clergyman.  And  he  says,  when 
[r.  Torrens,  who  was  sent  for,  arrived,  he  went  and 
let  him,  to  lay  before  him  the  state  of  deceased ;  and 
they  wa]ke<l  towards  the  house  be  told  him  dc- 
id's  state  of  mind  as  same  appeared  to  him  ;  l>e- 
lusc  he  had  every  reason  to  suppose,  from  his  leaving 
property  away  from  bis  own  nearest  relations,  that 
was  dying  in  an  unchristian,  unforgiving  manner. 
Mr.  Torrens  has  been  examined,  and  it  appears  by 
iin»  in  full  corroboralinn  of  Brown,  that  it  was  on 
Irown's  writing  to  him  he  come,  ami  he  says,  thnl 
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a  wakjiir  II  -at  haeae  Bnnm  txAA  faim  deceased 
v»  aiNiu:  n  nacf  &  vi!!,  and  had  employed  him  to 
drw  c .  -mc  iiv  deccMeid  had  been  on  bad  term 
wni.  ns  imaffir.  and  had  a  bad  feeing  towards  ha 
■isttii'^  :  anc  ftmn:  vacntianed  this  to  him  as  a  poiirt 
n  3iK*c  u  aecEHec  ivoau  and  tiiat  he  should  exhort 
as-rsmri  m.  -^  aA^eea. :  and  Brown  swears  that  he 
•^ML  ZDS  wii  u  Mr.  TarraB  before  it  was  executed. 
>A=  Ta-reat  aryoarf  ^baa.  be  went  to  the  deceased's 
-Mm  anc  reanained  aome  time  alone  with  him,  and 
XTVi  imt  ^ir  aeramesx;  tbat  before  be  went  id 
IirnvT  B5c«c  mm  tc  interest  himself  for  a  Mrs.  Feo* 
im^  u  na^  a  ^^^^T!'  ^^  ^'"'-  **  '^^  ^*^>  related  to 
nfgrjsf*!  IX.  liie  same  derne  as  the  promoTOit  wai 
Mr  TarrnussTi:  -1  A*<«4miiJj  m«V pwg  it  a  rule  not  to 
"^  nuerisrt  inai  oA.  penons'  diqiontions  of  pnqtotf* 
"^  m:'if!g  a^fid  sodo  ao:  bnt  that,  if  Bhiown  would  men- 
*-  T  :ir  '  -:  aKvasfd.  Iwoald  second  it  if  1  tbou^tit 
-  T*T:fX':.  xnz  if  deceaard  i^^iealed  to  me."  And 
.-^-i.^JT  titrrwirds..  he  savs,  he  let  Brown  into 
r.T'rr-  i^i  Br.iwa.  wnih  Torrens,  went  close  to 
S£*i>'i:-  wh-r-a  Tarrens  said  aloud,  that  deceased 
iS.j:  :;  d-?.  with  fironir  hopes  of  forgiveness, 
ir  ■  :m.:  ':-:  ror^^ve  erery  one,  as  he  hoped  to  be  (or- 
£r-T£c  sii  w^vajj  die  happy;  at  which  deceased 
!i:r...t>i.  s.r.a  appeared  to  assent.  Brown  then  ex- 
prevv-d  h-.j  i:raTiccation.  and  mentioned  Mrs.  Fenton, 
when  de-ceased  bid  Brown  leave  her  £30.  Brown 
M'd.  ••  \ei  mc  make  it  £50  i"  but  deceased  stud  it 
was  too  much,  and,  says  Mr.  Torrens,  looked  up  tome, 
and  1  sail!  **  they  are  very  poor,  and  are  building;" 
on  which  dcccaseil  said,  "  let  it  be  £50,  but  I  think 
It  too  much."  and  then  we  left.  Torrens  says,  when 
alone  with  him,  the  decca'^d,  he  said  nothing  about 
the  disposition  of  his  worldly  property,  or  until  Brown 
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ic  in ;  but  then  he  was  vei^  particular,  and  by  uo 


(I  to  )iis  (li 


dill 


* 


ncuM  unconccmca  to  iiis  (iispoKitions  by  will,  nor 
he  say  he  would  change  the  promovcnt's  bequest.  A 
highly  material  part  of  Mr.  Torrcns*  testimony  is, 
ihat  when  lie  was  alone  with  the  deceased  he  did,  as 
Brown  suggested,  speak  to  and  exhort  the  deceased 
to  a  spirit  of  forgiveness  to  his  relations,  and  says : 
'*  It  was  I  began  the  subject ;  he  confessed  to  me  a 
"  rery  strong  feeling  against  his  brother's  family,  on 
"  account  of  some  money  transactions ;  and  afler  a 
**  good  deal  of  conrersation  with  him,  he  first  said  he 
'*  could  noijbr^elf  but  he  would  endeavour  to  forgive. 
•*  I  exhorted  hira  to  have  a  better  spirit,  and  that  he 
**  must  both  forget  and  forgive,  to  which  he  assented. 

^     "  Before  that  I  had  no  conversation  with  any  of  the 

■««  Steward  family." 

H     I  think  it  more  likely  he  should  have  stated  his 

^^feelings  on  the  subject  of  his  family  to  Mr.  Latouclie 
than  to  any  of  his  ordinary  acquaintances ;  but  he 
could  not  htvc  intended  to  deceive  Mr.  Torrcns  in 
making  so  solemn  a  confession  to  him  on  his  death 
bed.  And  what  passed  in  the  presence,  and  with  the 
privity,  of  Mr.  Torrens,  dcraonstrntcs  that  he  had 
employed  Brown  to  prepare  his  will,  and  that  all  the 
instructions  were  given  before,  except  for  the  X50 
le{7acy.  If  the  deceased  wished  to  change  the  instruc- 
^ona  he  bad  given,  he  had  full  opportunity  to  do  so, 
and  none  of  the  Stewards  were  then  present ;  and 
he  was  at  the  time  in  full  possession  of  his  memory 

I      and  of  his  mental  faculties. 

B  Brown  says  he  then,  in  his  own  room,  introduced 
the  £50  legacy  for  Mrs.  Fenton  into  a  sketch  he  made 

^  of  the  will  ;  and  as  Steward  was  the  residuary  legatee, 

^  and  had  not  been  present  when  the  deceased  consented 
to  the  £50  legacy  to  his  sister,  he,  when  Steward  wa« 
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I^^        pretient,  mendonetl  ic  to  the  deceased,  who  acknow- 

,.  ''"  ^  '  "'■    letiged  he  had  permictetl  it»  inaertiaa ;  and  Brom 

ST«w.»aD     then,  haring  the  sketch  so  far  prepared,  ays  be  then 

,Jjv       ^^  t"  the  deceased,  '-the  legacies  (that  is>  mcaaii^ 

out  of  the  residue  I  are,  £0  to  Mn.  Snow  and  Ellens 

and  £■>)  to  lln.  Fentoo ;"  and  holding  die  will  in 

hi:*  hand  be  recoimted  these  legacies  to  the  deceased, 

in  which  he  concurred. 

There  is  aooie  doabc  when  particularly  the  iostnie- 
tions  were  given  tw  ^a^'^g  pronioTent  execatn. 
^-own  says,  that  after  he  had  in  part  prepared  i 
sketch  ot'  the  will,  he  asked  the  deceased  who  he 
cho^ie  to  be  executor,  and  he  said,  pointing  to  the  pro- 
moTent,  "  hioi,  him."  But  before  that  he  shews,  that 
on  h'n  saying  to  promoTent,  before  the  will  was  for- 
mally prepared,  *'  we  tbrgot  to  appoint  an  execntaffj" 
promovent  said  to  Brown  he  might  put  in  his  aaae, 
as  it  would  save  troubling  any  one  else,  whereupon 
Brown  put  in  his  name.  It  was  quite  in  reason  tbit 
when  the  promoTent  was  left  all  the  property,  be 
should  be  appointed  executor. 

There  is  one  clause,  however,  in  the  will,  for  which 
no  instructions  were  had,  namely,  the  one  revocatoii 
of  all  former  wills,  and  it  is  so  expressly  admitted  by 
Brown.  Therefore,  if  probate  is  to  be  granted,  that 
clause  must  be  omitted,  there  having  been  no  instruc- 
tions for  its  insertion,  and  the  will,  with  that  clause  in 
it,  not  having  been  read  over  to  the  testator,  and  it 
not  having  been  mentioned  to  him  at  all,  and  its  in- 
troduction possibly  might  Iiave  a  material  elfect, should 
other  testamentary  papers  hereafter  appear. 

Urovvn  says,  that  after  the  acknowledgment  of  the 
£50  legacy,  he  said,  in  the  deceased''s  presence,  it 
»  ould  be  best  to  have  it  executed  as  soon  as  witnesses 
louUl  be  procured  ;  to  which  deceased  having  assented, 
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aeiit  for  them,  naming  them.   What  passed  on  the       lUi'i 


Execution  shews  he  was  tlien  perfectly  competent. 
Xhcrc  being  sume  short  delay  before  the  executing, 
he  inquired  the  cause  of  it;  and  having  taken  and 
put  on  the  wrong  pair  of  spectacles  in  order  to  sign, 
called  for  his  others,  which  he  said  would  be  found 
m  the  table,  and  then  put  them  on  and  signed  ;  and 
niig  asked  did  he  publish,  he  said  he  did.  It  was 
len  attested  and  handed  to  promovent  to  keep. 
Were  the  capacity  at  all  doubtful,  a  different  judg- 
tt  must  be  formed  on  this  case ;  especially  from 
\e  contradictions  of  Brown,  though  not  in  esjtentials. 
^pl  incline  to  think  they  proceeded  rather  from  confii- 
^ton  than  any  fraud.  He  does  not  appear  to  have 
wished  to  set  his  own  conduct  in  the  most  favourable 
;hl.  for  he  did  not  shew  tliat  it  was  he  himself  sent 
)r  Mr.  Torrens,  The  case  is  in  some  degree  suspi- 
)u& ;  but  Ml".  I'orrcns'  testimony  prevents  my  acting 
the  suspicion.  Without  that  testimony  the  will 
light  be  difficult  to  sustain. 
It  is  said  that  some  engagement  was  given  to  the 
testator  that  the  promovent  would  make  some  provi- 
lion  for  the  impugnant  nnd  her  mother  out  of  the 
>roperty;  and  that  suggestion  is  in  some  degree  coun- 
manced  by  the  deceased's  objectioD  to  diminish  the 
fund  by  giving  Mrs.  Feuton,  though  the  promovent's 
^uster,  so  much  as  £50,  and  by  the  reason  given  by 
^  Brown  to  deceased,  to  induce  him  to  give  it,  that  he 
could  not  caiTV  the  property  away  with  him,  which, 
[it  is  to  be  observed,  was  left  already  to  promovent, 
ind  from  the  speech  of  promovent,  that  he  bad  been 
tthe  friend  of  Ellen  and  her  mother,  aud  would  conti- 
Inuc  so  if  they  conducted  themselves  properly.  If  such 
fan  engagement  can  be  proved  aliujtde,  or  shall  be 
admitted  by  promovent,  as  he  will  probably  admit  if 
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'*'jr        c  T-i*  nauK-  us  'hkiut  fliic  W  «iB»e  rf  Ae  ■hne.^i 

u  M  v>r7  TSHiesaiiie.  mi>c  u  itiks  bt  prvsonwd  so 

•-Try -ID     ^^  j^  ymp  mnnbsnia.  sad  tin  aead  «B{4oTiDeot 

-^.i«.        '«■  Mt  Laiiiiirsie.  &  Cocn  W  £iqs3tT  voaU,  if  necn- 

^r^-  guurrg  is  vrnmBuie.     I  ^upr  it  »  true  tbat 

siii  v-iai<«  ic  Arainr  ^i<v.  md  tW  inpii^rnuit,  ai 

KUi^rsKEsL  vr  me  tc  sac-  viizieaHK.  hare  ■  propertr 

I  oi  mcsiiiiSEiv  A 1*  W  aiexniil  ijut  the  wiD  shaoU 
ie  TTkC  r<ie  i»  aesettsar  wben  iBstmctaoosmdci- 
JKSC7  ixn  *erx  pvriod ;  I  mbsi  tfaerefore  adnit  thk 
«'LL  u  jrtuc.  jarra^  Ait  tbe  duisr  <^  rerocatka, 
v^un.  vsr  ux  bvnEM  waAer  the  notice  of  the  tef- 


i  Himl  rrrf-  £«s>  to  tW  bapiigiunt  oat  of  the  fau^ 
ctuc^  «B  ':=l^  fivsndi  tiiat  a  daose  was  introdncri 
xmr  i^  «-Ii  ier  wiudi  the  testator  gare  no  instrK- 
ruDii.  iM  ca  o3K»deratMa  of  the  Terr  acdn  pvt 
«ib:a  vm  pviocspal  psnr.  interested  aiHter  the  wiD, 
z-xk.  'n  n»  ^rs^Hnsicn  :  be  should  not  have  interiend 
«  bf  ':^  g:c«.  iK*r  sogsested  nor  nominated  a  legacj 
t:  t^T'i^rsci.  »  A  bar  to  the  next  of  kin  impeaching 
I'lii  ».!_  JU.  bowerer,  it  has  been  represented  that 
t-ji  z-zod  oi  asHts  will  be  inconsiderable,  I  shall  direct 
the  r«a  to  be  taxed  onK  as  between  party  and  partr, 
and  reiez'^e  the  moderatioo  of  them  when  taxed. 


This  was  a  suit  brought  by  the  liusband,  for  divorce, 
>y  reason  of  a  former  niarrirtgc  of  the  wife;  the  par- 
ies had  beeii  [married  in  1823,  bud  cohabited  since 
ten  up  to  December,  1841,  and  liad  had  ten  children. 
!'he  property  of  the  husband  was  admitted,  by  his 
>rBonal  answer,  to  consist  of  his  income,  derived  from 
profession  of  a  clergyman  of  the  Church  of  Eug- 
ind,  amounting  to  the  sum  of  £180  annually. 
The  Court  considered  that,  as  the  parties  had  been 
married  and  bad  cohabited  for  so  long  a  time  without 
a  question  of  the  marriage  being  raised,  the  wife  was 
entitled  to  a  liberal  allowance  during  the  suit,  and 
■trarded  her  one-fourth  of  the  income,  as  alimonyjjen- 
Jenie  Utc,  accordingly. 
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brouRlii  \jy  tho 
tiutbanil  aner 
tiii»inK  been 
niarrifd  uid 
haiijiK  eohobl. 
tod  fur  aitiBt«eii 
jCMTk,  thcCuurt 
BwiHed  alU 
IDonj-,  prtnltntt 
titf,  to  tlie 
amoont  uf  one- 
rmirth  tif  ttlfi 
lacume. 


BUTLEB  V.  BUTLER. 

This  was  a  motion  for  interim  alimony.     The  lais- 
by  his  personal  answer  bad  admitted  the  mar- 
lagc,  and  that  bis  net  income  was  X400  a  year. 
Sir  Jhnry  Meredijthy  Bart.,  for  the  wife. 
Sir  Thomas  Staples,  Bart.,  and  ZV.  Joseph  Rnd- 
fft  contra. 

Per  Curiam, — It  appears  that  the  promovent  is  a 
srson  of  a  low  situation  in  life,  and  has  no  rank  to 
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low  aituAtlon  Jn 
life  bvforo  her 
lunitici),  ftoil 
IuhI  no  iMik  in 
•ovfclj  to  lull- 
port,  the  Court 
AH'ardod  h«r 
ODft-elghlh  ftiitj 
of  IbnhuctiuiJ'a 
iDeoma  u  ati  • 
iDonji  ptndmU 
tit*,  that  |ior< 
tioab«in)t  m4| 


.  fbr  her  naliUcnMiM. 


2t 


i 


("•M  CASES  DBTEDMINED  IN  THE 

-  ^       support ;   I  think  £50  a-year  will  be  sufficient  to  sup- 

, port  her,  and  it  does  not  appear  that  she  has  any  child 

^^^■"^     to  nuintun.  1  therefore  award  her  one-eighth  of  the 
husband's  income  as  alimony  pendente  lite. 


DALY  e.  WILSON. 


IS  m  vrtistss  or  thk  coKrniiLiTioTi  op  the  elrctioh  of 

TBI  DBAH  or  ST.  PATBICK'i. 


•i  M  ^tmm  The  was  a  suit  as  to  the  Talidity  of  an  election  of 
^mu^i  ».  1  Dcu  oi  St.  Patrick's  Cathedral,  and  as  to  the  riglit 
JTtiSiTT  vVATtain  persons  to  vote  at  the  election.  The  elec* 
***  i^Af'tr  ***  ""^  ^y  ""^^  ®^ compromise  limited  and  de&ied, 

••w-     4ai  the    Archdeacon  of  Glandelagh,  the   Rev.  C. 

■»»«  5crc«y:,  and  the  Rev.  M.  Morgan,  were  appointed 
.-  ^'rw  wmt~  A\rpr%>a-.-.ssors>  During  the  examination,  and  before 
>»«-■*-,-.•.■«■  ^.^v"  ^-.^;  "..   jn  objection  was  made  by  certain  wit- 

■**  ■*  •»*'  rv'ssv-s*  i"v*".:.uiinj  the  Archdeacon  of  Glandelagh  and 
*«^^^  .K.f  :--  Ke«.  M  Mor^n,  to  answer  interrogatories  and 
jL7t\:\> ;  "hini:jK>n  an  application  was  made  to  the 
i.\-..^  :.'  ovcrnilo  the  objection,  and  to  direct  the 
w  ,:r,t-s*^-<  '.o  answer.  The  particular  objections  are 
r-.A  >:.i:^v.  ;n  the  judgment 

K.T  :-~.c  objoetion. — >j>  Henri/  Meredi/thj  Bart, 
P-    Sr.x-i.  aiid  Dr.  J':iseph  Radcliff. 
C.-.T":. —  ^Vr    Thomas  SfnpleSy  Bart.,  and  Dr- 

J.  Tv^V;  NT. 

This  is  .t  motion  on  the  part  of  Doctor  Wilson,  the 
o|^Kns<:r  oi'thc  confirmation  of  the  election  of  the  Re?. 
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Ir.  Daly,  tliat  certain  witnesses  proJucwI  on  the 
of  Mr.  Daly  niay  be  directed  to  answer  such  o( 
)ctor  WiUou's  interrogatories  as  tlicy  have  ile- 
lurred  to ;  and  to  answer  more  fully  to  some  inter- 
itorics  which  they  have  partly,  but  not  fully, 
ii&wered  ;  and  that  Mr.  Dickenson,  the  notary,  may 
dircrtc<l  to  answer  certain  of  Dr.  Wilson's  articles 
rhich  he  declines  to  answer. 
The  chief  persons  Ciilied  on  to  answer  intcrroga- 
lare  the  Rev.  Messrs.  Langrishe  (Archdeacon  of 
iIandclagh)andMorgan,two  of  the  Cliaptcr  appointed 
collect  the  votes  of  themselves  and  all  the  other  mcm- 
?r«,  and  thereupon  to  make  and  certify  the  election; 
^jrhich  Archdeacon  Langrishe  certilicd,  by  an  authcn- 
^BEc  notarial  net,  had  fallen  on  the  Rev.  Mr.  Daly,"  witli 
^pSie  nnaninious"  consentof  the ^ca^cr and  efrier  part 
~ofthc" Chapter;"and,  in  consequence,  the  Arclibishop 

KES,  by  a  petition  of  the  procurators  of  the  Chapter, 
opted  and  futlowod  up  by  Mr.  Daly,  required  to  con - 
r  Gnu  his  election.  On  that  petition,  or  libet,  as  is  the 
^■isual  practice,  a  general  citation  issueil  against  all 
It  opp<]srrs  of  the  confirmation  of  the  election.  To 
lis  citition  Doctor  Wilson  njipeared,  ami  opposed 
prayer  of  the  petition,  which  has  tluTcfore,  been 
^^crrc<l  to  tins  Court,  and  has  induced  pleadings  and 
juntcr- pleadings  from  Messrs.  Daly  and  Wilson. 
;tor  Wilson  contends  that  he  is  the  person  thai 
ras  really  elected,  and  coniplainR  of  various  irrcgu- 
irities,  and  of  gross  niistiikcs,  and  even  insinuates 
[witltout  directly  charging  it)  partiality  on  the  part 
Messrs.  Langrishe  and  Morgan.  Uc  contends 
lal  Mr.  Langri&he,  known,  as  he  says,  to  be  a  snp- 
irter  of  Mr.  Daly,  had  no  right  to  be  a  comproniis- 
ir,  because,  he  says,  he  was  not  appointed  by  the 
laptcr,  hut  l>y  the  stJe  authority  of  the  President, 
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''—        ai    nSc-r.  as  Mr.  VI^wd  cbar^es,  fasTing  no  more 

— . -^i'*-^  zian.  laj  ccjtr  ^wmfaer  of  the  Chapter ;  that, 

-  ^-  m.  r^gjcnj  lo  tie  Baaaber  <rf  legal  votes,  Dr.  Wil- 
T  L^  «L  flu  liu.  X  3iK*irxT  oc*  ooe,  or  that,  at  the  least,  be 
lau.  =1  « laiiCT  in,  E^szber  of  votes  with  Mr.  Dily; 
■UL  ~:ac  lilr.  I>lt.  «»  he  says,  not  having  the  great- 
ac  i'i-im;**"  ic  je^  voces.  wa»  not  duly  elected;  that 
■ZM  :■•-■:?-: iTTiacr?  jit-  I>r.  Wilson  no  credit  for  two 
s*i;-^  iaj:e'-7.  :z<:t>e  ot  the  Prebendary  of  Cullen, 
mil  if  !•-  Tioi.  acting  as  treasurer  bv  virtue  oflhe 
Cjiir-:-!  7£m»!rth:e*'  Act,  who.  Dr.  Wilson  says, 
«±r;  iitrifciT  eg:r£ed  to  vote ;  and  that  the  eompro- 
nusur^  M:s=*i  icv  aliLoogh  the  Chapter  agreed  tiuU 
sac-i  rv  i  T  ic»  sc»u^  be  received,  subject  to  Mr. 
Zml-^  -i  TTtoes  «ri£a<t  their  legality,  which  point  was 
It  :*i  iixu^iii  CO,  of  coarse,  by  this  Court,  as  on  a 
ttiviz  ^Tfi :  ^:;i£  ibe  three  persons  named  to  collect 
ZM  ^  X£*  wsn  3Kn  xrutinerrt,  and  that,  under  the 
LiCt;ii-   -  Qta   propter\a),"  and    the    Canon  coo- 


■  -  ■!:— ^TTzr  -r  r  ^"a  Tr>r::^rfE^  ;«^T«i;Tiiit.  et  mwrna  pericub  tmiw- 
•  rr:-  *  — — ->  ■-  Lia^u  S:ai=ix.5a  ci  etna  clecuo  fiierit  celebrandi, 
-   :.-r^"-  ■ :?    ^r.,'.>^  x-l.  i^ni.  -tz  »  ;IaiLt  et  possimt  commotle  intt^ 

■  -~      ir^::::^:-:r  r-^  its  ?.!'«:*:■  £iJe  d'^ni.  qm  secrete  et  KgiUuini 
-  -.  -:;:•--  —^~  ^.xtttt:^  n  :Jract-  et  in  scriptia  rrdicta  moi  pob- 

.^■.z  .-.    ~  r=-:'..     =:_^:  ^.TfBS  appvlluioaia  obataculo  inteijecto^ 
.:    .-       ^.;^'  ~c    :^^^K  ^L-^ir:c.  is  qoom  omoes  ret  nujor  et  Uia9 

■  :_-^  -;,  -1.'.   - -^i-f^-^.      Vrl  sa^trai  elc^endi  potestas  ali<iuibas  Tirii 
i=-T3rir    ;:ii  t^o*  oaui:am  ecclesiat  tidnkCB  prortdeant 

.>.  :-=;  -r'.-r^^:   fkna  soa  laleat ;  nbi  forte  commmiiUr 
iSB-c:    X-    ..;_:.;ii=.    ;-iii;   ;<r  izi=fn-»ti'jnem  Kb$<]ae  vitio  celtbrtU. 

■  V—  '-~    ~  '"^^^  itTES-.T'TCii  f;'nEa4  eligere  aitentaverint,  ekgendi 
x  ■•  ■  ^   -•  T-r^u  ;cTt:=:=r,     l"Bii  lutcm  poaltus  interdicimus,  d« 

,.>         -  .■*:•>«■;!■.  :rv<':rktorem  con^iitoAt,  Disi  sit  aboeosiD 

-'«■.'  ^'  t, ■.  1     .  ^'.  i=';<i;  AlT>:Ari.  justojue  iiDp«UimeDto  deteDtm  n- 

■  ■:  ^  v  c  :•:»<:.  ;^=«r  -::o  n '^pof  fuo'it,  fidem  faci«t  juruneDto;  et 
"  TiTi.-  *;  i.^jiK^;,  rijii.  C'.cjniiUi  d<  ipso  colle^  vicem  sium.     Elw- 

'  o-'OA    :9-:^   cLi=>ie9Cii»  refrobunns,  statoentes  ut  qoMXa  ol" 
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rtcd  with  it,  tlie  consent  required  to  llie  election  was 
It  of  the  gri'ater  and  saniur,  not  senior,  ur  elder  part 
!the  Chapter;  and  thitt  the  majority  in  number  arc 
mined  sanior  until  the  contrary  appears  in  proof. 
id  Dr.  Wilson  complains  tliat,  instead  of  the  Ca- 
being  expounded  and  explained  publicly  in  the 
Iter,  a  paper  containing  a  false  assertion  of  the 
kTion  law,  in  the  form  of  an  opinion,  was,  witliouc 
Chapter's  consent,  put  into  the  hands  of  Arch- 
ion  Langrislie,  who  read  it  sccrcily  to  liis  brother 
ipromi.i»ors ;  and  that  he  and  Mr.  Morgan  acted 
it,  to  Doetor  Wilson's  prejudicc(rt). 
Issue  has  been  joined  on  the  pleatliugs,  asserting 
id  denying  those  matters;  witnesses  have  been  mu- 
lly  produced  and  examined,  and  publication  passed. 
Tr.  Laiigrishe  and  Mr.  Morgan,  when  produced  by 
[r.  Daly,  made  no  objection  to  give  testimony  on 
|e  lilieh  or  liis  matter  contrary,  on  the  ground  tliat 
com]»roniissors  cannot  be  called  as  witnesses;  but 
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^  Awrit  celebnta,  ■oleniDiter  pubUoctur." — Dtvrtt.  Ortg.  ix. 
It  vL  cap.  xKi. 

le  doubt)  sppeur  to  have  aru«n  as  to  whether  Uiti  Caooo  liad 

bcMi  p*rtiaUj  or  wholljr  rvptntlcd  b;  su1i»«i|ueat  Canons,  wliirh 

b&vc  bflflo  Kt  at  rest  1>j  ihe  foUoviitg  Canon :— "  Cam  ex- 

'"pwlut  ooncortlart  jur*  juribus  et  eorum  correct'ioRes  (ni  tmllneri 

'vklrat)  eviur<?,  decrctale  fi-lici*  rooortUtionU  Inn.  I'aji.  iii.  prcdo- 

rU  uoslri  ([uat  Innuil  sub  es  forma  poue  in  cl«cturibiu  licit« 

jmilli,  ut  comprumiisarii,  secreto  et  si^illalini  voluntxtJbu* 

iiu)uiuli»,  itiuiii,  in  qucm  mnjor  et  tanior  pars  i<a|iitu1i  con. 

,  eligeri  leoentur ;  tlccUrainiu  nbrogatJun  oun  OIM  pvr  i>ub»«> 

concUintn  generate:  imo  poleat  in  ipaii  e]«ctionJbti*  ut  prim 

licit*  per  eandetD." — Sexli  Vetret.  lib.  1.  tit.  vi.  cap.  xxix. 

the  modft  of  election  by  coinpromiic  ice  alio  the  Canon,  "  Cmn 

tut."      Dccrci.  Greg.  ix.  lib.  i.  tit.  vi.  ca|).  xxxii.,  «nd  Frocpor 

sti*.  in  Dccret.  Svxii  l>ccrvt.  lib.  i.  cap.  "Ucct  dc  vitauila,"Bnd 

Ntuttrr  e»t  ircreta." 

ta)  Thit  |iApi-r  \a  known  in  the  cauM  bj  ib«  dcti^fna^n  of  Pi^er 
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m^ca  UwT  were  under  CTOss-«xammation  they  (but 
aA  t^  tMOCtOi>  or  Mr.  Daly)  insisted  that  the;  were 
|r:T^.>2ed  in  refusing,  and  even  bound  not  to  di^ 
oprer  oenain  of  the  matters  interrogated  to,  as  expla- 
■ecrr  of  t2ieir  conduct  in  their  office,  and  how  many 
wfini  for  each  candidate,  and  whose  votes  they  re* 
ciRTvti  cc  rejected,  and  some  other  matters  that  caioe 
Wrcre  iTiem.  Mr.  Morgan  rests  his  refusal  to  answer 
«K  1^  betzLg,  by  a  subsequent  Tote  of  the  Chapter, 
cnev^ed  not  to  disdose  what  passed  before  the  three 
vxifa  span  troot  the  rest ;  this  he  states  in  his  so- 
*»ir  t»  lie  3Lth  interrogatory ;  whilst  Mr.  Langrishe, 
is  ^£  ^Ew«r  to  the  same  interrogatory,  rests  his  re- 
rsiL  ca  a  omsoeDtious  scruple,  that  he  believes  he 
»  x-«3d  DOC  to  answer.  The  questions  asked  by  the 
3Ctl  izaeTTU^uory,  and  by  the  31st,  which  they  also 
RrB»  t^  azs^wer,  are  these :  **  Did  not  nine  or  ten, 
-^  cr  *:fcw  KUT  of  the  persons  named  in  the  preceding 

-  ■rt^rrr.'^^ocT,  vote  for  Doctor  Wilson,  or  tender 

-  tV  r  T-Ct"^  r'or  him  ?"  and,   **  Did  either  candidate 

-  ^ . :.  i:  >^d  t'.eotion,  or  how  otherwise,  and  what 

-  i  i'.r-ccf,  ir"  iny.  did  such  votes  make  as  to  the 
-r-x-S;r>  iroTt^d?"  These  interrogatories  arc, 
re  ^:,:>c.  :::A;<;riil  to  the  issue,  and  naturally  belong 
:w\  mvi  A.-jje  ou:  of.  the  direct  examination  of  these 
'.•■:  ^■u;^<:™tu  c-n  ihe  fourth  article  of  the  libel;  for 
:'-v  V  i.tvtw  :.^  i:  thit.  *•  They  took  the  votes  of  all  who 
"  » .CiV..  cce  bv  one — first  of  themselves,  and  then  of 

■  ;>.v  ct--.»:rc:cxb«:riof  the  Chapter;  and  that,  accord- 
-'  :r^  :o  :he  pcwcr  given  to  the  three,  they  selected 
"  Mr.  IXiIv.  ho  K'ing  the  person  to  whom  the  greater 
"  ii-.vl  -Jiic-r  pirt  ol'  the  Chapter  had  then  consented." 
And  Mr.  Monrm  further  deposes  to  the  50th,  64th, 
ii:d  7'jt:i  irticics of  Mr.  Daly's  matter  contrary,  "that 

•  w  \>  not  true  thai  the  three  were  merely  appointed 


1842. 


Dalt 

V. 


I 


"  scniLincors  lo  take  the  votes;  they  reimiiipii  apart  ,,.,  _, 
•*  from  ihcChaptcr  muchlongerliian  wasHere/tsflryfor 
*•  that ;  that  they  took  the  votes  freely,  without  any  in- 
*•  icrfcrencc  of"  the  president,  or  any  of  the  Cliaptcr,  AViliiox 
*•  whili»tsoetnploycd ;  that  l1iouj;h  the  votes  of  the  Pre- 
bendary of  Cullen  and  Dr.  Todd  were  tendered  and 
*"  f^iven  by  the  Chapter's  orders,  suhjcel  to  Mr.  Daly's 
"  jirutest,  he,  Mr.  Mur<^»n,  considered  that  it  was  the 
*•  tliree  wliu  were  to  dccidL-  on  thuir  validity  ;  thiit 
though  tlie  paper  A  was  read  hy  Mr.  Laiigrishe  to 
'*  thcni.thuy  did  nut  act  on  \\furlher  than  a$  a  guide  U) 
their  mude  o/' proceeding ;  and  that  ihe  cleetlun  was 
*  fairly  and  properly  eondueted  and  <'arri('d  on  in  every 
'•  particular,  and  not  unfairly  or  |uirt  iai  ly."  The  interro- 
gatories framed  to  test  the  accuracy  of  these  several  state- 
ent&,  and  put  to  botli  as  to  their  conduct,  particularly 
to  the  nuniWr  of  votes  received  and  adniitte<1  by  the 
ree,  nndthc  nunibei*  counted  fur  each  candidate,  llio 
two  ^euttcnien  have  not  treated  precisely  in  the  same 
way;  for  Mr.Langri^^iie  answers  to  some  that  Mr.  Mur- 
doch not,  and  vice  versa.  1  shall  sliortly  instance 
two  that  go  to  wliai  was  or  was  not  done  by  the  com- 
promissors  when  apart  from  the  chapter.  The  3'itid 
iiiterrtii^alur)'  is  answered  by  .^rehileacun  L4)ngrislie 
thns — **  I  dill  nut,  rior  did  any  of  the  persons  acting 
•*  with  nie,  take  on  oui'selves  to  reject,  or,  refuse  to 
**  receive,  the  votes  of  any  of  the  [K-rsons  ofl'ering 
•*  iheiiisidves  to  vote."  Whilst  to  the  32nd  intcrniga- 
lory  Mr.  Morgan  demurs;  but  he  to  the  fiClrd  inlrr- 
rogatory,  to  which  Archdeacon  Langrishe  deuuirs,  as 
infringing  on  liis  alleged  obligation  of  secrecy,  an- 
swers, though  not  fully.  The  U^rd  interrogatory^ 
which  has  lK>en  put  to  both,  asks:  '*  What  did,  or  do 
"^  you  mean  by  declaring,  that  the  Ucv.  Uobcrt  Daly 
"  was  duly  elected  by  ihc  major  and  elder  i>art  of  the 
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- , .  "  he  was  selected  by  the  majority  of  persons  who  voted 

Dalt  (( Qf  tendered  their  Totes  at  said  election,  or  how 
Wiuos.  **  Otherwise ;  and,  if  antrue,  why  did  you  make  the 
"  same?*'  **  I  did,  and  do  mean,^*  says  Mr.  Morgm, 
**  by  declaring  that  the  Rev.  Robert  Daly  was  elected 
**  by  the  major  and  el^r  part,  that  he  had  the  ma- 
''jority  of  legUimaie  votes,  and  sudi  as  we  were 
**  bound  to  receive ;  and  I  did  mean  to  return  and  de* 
"  clare  that  he  was  doly  elected  by  the  majority  of 
'■'■  such  votes ;  and  such  return  was,  to  the  best  of  my 
**  judgment,  correct."  Yet  both  in  answer  to  other 
interrf^tories  make  a  secret  of  whose  votes  they  re- 
ceived and  acknowledged  as  legitimate  votes,  and 
how  many  votes  were  given  for  each  candidate,  and 
what  votes  were  considered  illegitimate,  and  why. 

The  point  so  elaborately  ai^ed  and  insisted  on, 
that  an  arbiter,  arbitrcUoTf  or  compromissor,  carnut 
be  examined  as  a  witness,  touching  matters  submitted 
to  his  decision,  is  out  of  the  way;  for  they  have  been 
produced  and  examined,  and  voluntarily  come  for- 
ward as  witnesses  deposing  to  articles,  as  ah^y 
mentioned  by  me ;  and  are  produced  by  the  party 
who  relics  on  their  disability  in  argument,  though 
not  in  pleading,  for  none  of  the  articles  of  Dr.  ^\11• 
son's  pleading  had  their  admission  opposed.  No  case 
or  authority  has  been  cited  to  shew  that  an  arbitrator 
ufour  law,  though  he  might  claim  his  privilege  from 
being  examined  as  a  witness,  has,  af^r  submitting 
voluntarily  to  examination,  to  assist  and  defend  the 
validity  of  his  award,  claimed  the  privilege  of  secrecy 
as  to  every  matter  interrogated  to  on  his  cross-exami- 
nation, calculated  to  test  the  truth,  or  explain  the 
meaning  of  his  answers  on  his  direct  swearing.  Even 
an  attorney,  if  he  be  called  by  his  client  and  examined 
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a  matter  that  lias  been  the  subject  ofconfiileiv 
comitiunication,  may  be  cross-examined  as  to  sueh 
matter    particularly.      Supposing    the    ^vllnesses  to        Dai.t 
claim  privilege  as  compromissors  or  arbitrators,  they     Wilson. 
ihould  have  claimed  it  at  the  firsts  and  not,  after  an- 
swering some  questions  as  to  their  conduct,  refuse  to 
?cv  the  op|>osite  party  as  to  it.     The  general  oath 
Len  by  a  prebendary  on  his  instHl1atiou(»)  bns  no- 
ling  to  do  here,  for  all  that  passed  openly  in  the 
Chapter  has  been  disclosed ;  it  is  only  what  is  said  to 
a  secretyrom  tlie  Chapter  that  has  not.     And  if 
icrc  had  been  a  resolution  of  the  chapter  i7/?cr  the 
election,  as  it  is  said  there  »-as,  that  the  three  gentle- 

I  men  should  keep  secret  what  passed  between  tlieni- 
Iclvcs,  that  could  not  alone  have  sealed  the  moutlis 
bf  the  compromissors  in  a  court  of  justice,  against 
answering  according  to  their  oath  taken  in  court  to 
,    answer  truly  so  far  as  they  are  by  law  bound. 
H        If  what   the   proniovent's   advocates    lay    down 
^bc  correct,  that  on  no  account  can  compromissors  he 
produee<l  to  prove  any  part  of  what  they  did  when 
apart  from  the  Chapter,  their  authentic  certifteate 
■Iwiag  conclusive,  it  was  quite  unnecessary  for  the  pro-  , 

movent,  and  he  ouglit  not  to  have  produced  them ; 
^and  if  they  arc  arbitrators,  the  proof  of  the  wTittcn 
B  sward  alone  was  sufficient  to  prove  the  decision  made; 
aod  Id  any  case  that  makes  at  \east  primajade  proof. 
Sir  Thomas  Staples  says,  they  were  as  our  arbitrators ; 
and  Dr.  Gayer  says  also,  they  are  the  arbiters  (not 
arbitrators)  of  the  Uoman  law,  whose  awards  are 
cmiclusive,  and  camiot  be  appealed  fioin,  with  certain 
excepliuns,  as  he  states.  But  it  strikes  me,  on  look- 
ing into  the  di-finitiuns  o{  arhiler  and  nrbilrator^  al- 

ICn)  Thai  ht  will  not  ili^rf^lose  the  tc«rcts  of  the  Chif  Iw,  vi  lung  at 
iktej  rt'ouin  (ccixb. 
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bded  to  bf  Dr.  Gayer,  as  giTcn  bj  DnraDd(a),  tk* 
tamfnmamBn  re^embtc  niher  tbe  miilnim'  ^m^ 
miier  «riW  Robud  U«.  Tbe  eoBproMMn  n 
■ore  Bte  o«9Gd;eiilia/ «^ml^  Um  oor  wteaiia 
mH  ut  nipomtrH,  before  >  Uxor  controTeny  ariB^te 
taketberotes.  But safpomg  the rtrnfrnhkntf^ Stey, 
citnl  by  tbe  prooioTent's  MlTocate*(i).  lays  it  4m 
m  tbe  Rssit  of  tbe  authorities,  that  if  a  m^  iffln 
to  m  Comt  of  E^^uiiy  for  specific  perfonoance  if « 
aaranl,  aad  tbat  it  appears  on  tbe  face  of  it  ar  aClff^ 
wtm,  tbat  tbere  are  jnt  obfecCStMis  Co  enforcing  it  iW 
Gsnt  wiD  not  do  lo.  So  by  tbe  Civil  or  Caoa  Im 
h  may  fae  anroidrd,  if  tbe  arbitcn  or  aHMtrataa  a* 
oeeded  dtfir  attlbority  (as  it  is  iaui  berc  tbe;  bm 
done),  or  Bade,  as  some  Judges  held,  a  gntt  miaokt 
•f  tbe  lav,  wdeai  tbe  bw  questiou  be  rtf cidoJj  mi 
^attietiadj  aiAvitted  to  tbcir  drasioii;  aadcb^ 
far  pvtiyitjr.  Lord  EUrnborvugh.  is  CJktut  r.  ff** 
wmn^e)  and,  be  feared  it  was  impossible  (o  br  do«« 
any  gCDenl  rale,  in  what  cases  the  Court  wouki  wfitf 
as  amrd  u>  be  <^ned,  as  it  must  be  sobjcct  lo  mm 
decree  of  racertaiBty  on  tbe  circumstoDea  afaiii 


(■)  S^«i^  wr.  tit.  Artter.  L  L  Pwtic  I -  Art4Mr. 


r'""  *"l    Til  igiiwuMfcwituB 

aiBoaffabnv.  ArlMtralarMtvaLMr 
" cafta* caapMibr. Mr Hmto- a^iriv GtigiOB Ml  Bt 4 

*  !»■«■»■  j»»  II  iif  Bliitrura ;  see  «li4ar«yMacMniuiiBl^ 

s  Mil  MSB  Mni  vtfi  i  Its  wi 


{'J  13  Esii.  U7. 


(»)  P.  ni.  Hc  14A 
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case.     But  it  is  to  be  observed,  tlint  call  the  tlircc 
vvTut  you  will,  the  decision  of  these  three  persons 
Ciuinot  tuke  effect  until  conftrmcd   hy  the  supcriur; 
and  that  the  law,  for  the  preservation  of  order  and 
good  government  of  the  Church,   requires  him  to 
make  due  inquiry,  before  his  eonfirmatiou  is  given, 
into  the  election  itself,  as  well  as  the  fitness  of  the 
elected.     On  this  Lancclottus(fl),  cited  by  Ur.  Josi'ph 
RodclifT}  is  express :    this   book  bcin^  written  and 
published  by  the  express  command  of  the  I'opc  of  the 
day,  was  by  his  order  added  to  the  body  of  the  Ca- 
Ibod  latv,  and  is  therefore  to  be  received  as  of  more 
Kutbority  than  the  works  of  authors  who  have  not 
^wreivcd  such  sanction:  "  Confirmatio  non  conceditur 
"  nisi  cum  cavitpcognitione."   Causae  because  a  cita- 
tion should  first  issue  against  alt  opposers,  "  Is  autcm 
ft*  ad  qucm  coufirinntio  pc-rtinet  diligenter  cxaminure 
^^delietct  eleetionis//rocew«Mi,  et  personam  electi; 
*'  ct  cum  omnia  rite  concurrunt,  tune  in  munus  eon- 
^"  firmatiouis  im[>endatur  i"  and  his  confirmation  must 
^K  given.     As  Dr.  Gayer  truly  recited  from  the  Can- 
non "  Cum  dilcctus,"  \vhere  the  election  was  to  be 
by  compromise  limited  and  dtifineil^  as  in  this  ease, 
the  Chapter  were  not  bound  by  the  election,  if  the 
y^m  of  compromise  were  not  pursued.     "  Couipro- 
•*  mittentcs  tencntur  recipere  electum  a  compromis- 
W*  sariis,  si  sit  dignus" — a  condition  ever  implied — 
*•  nisi  contraybrMain  couij)romissi  cum  appareat  cbc- 

k**  tuni."(i)  Andywrma,  in  the  Roman  law  books,  is 
Hot  confined  to  shape,  or  the  external  liguri',  hut  has 
the  same  meaning  as  in  our's  in  the  conclusion  of 
indictments,  "  contra  forniam  Statuti.** 


I 


(■)  In.  I.  L  lit  0,  Dc  CoDArmationc  Elcclionis. 
(fr)  Dvcrrt.  Gn-g-  u,  I.  ■,  lit.  vi.,  <-a|i.  stiii. 


Ihi.  nrm. 


V. 

WlbSOK. 


_^ 1  vr  tyr^^ra.  rr  "tae-    ^iSLa:  *'  ^ua.  jiramsL^  list  in 

■***—"        -fpa  if   -      ~?  iT-ff*!^.     vrnca  r:  simBnf  ^s^  flu*  cms 
T'Ij«c       *   -zr  -^^ainiiis''    I  .      *■  ^jom  jfromgr^  iafl mil  Aw- 

-tie  noTU  JUMWJllilS  'D  JTTff!  -tffi  w*if*lTt^g  fSmST  tt 
•i»  Mni-f-.nTTirin-i^~tt«ii  -n-"i^r  tTr-tnumir.i^ffHifA^ 
*■  ^112.    irTUUUST.  '     mC   — a^lMnng    I'jifii  itniMa.   t^tfopf  a 

nmnmnnie  iimtEi  muL  tgnugc..  '*i?*iiinWwj  m  }|^ 
-tf'ur  IchiftM^irm  7  .  irgp  n:  -tiiK  wn  i^  cnny— ne, 
vmr.!i.  iR  sr^  izrmiKA  miiE  nf  "ag  mnapy  qTaJiBiBj 

'turn  rnmiimraiae  mit  itac  "Sk-  cimiiimiuuuu  vat 
Vtunil  11  tu:?^:  nm  vnum  i^  nunBT  jnn  nfde  CSap* 
ttr  tiiiuuic  iiammnB .  niK  k.  "^k  mipar  pan  of  die 
-viiua  Ciumi?-  auc  luc  msrsin-  m^nr  w  camfmitA 
«-ci  lit!  mnitr  ir-suan.  ^BCUsnc^att-TTtkiiiclecliaB 
'i»;  h'.ri:i:i7  :  uni  nhir  Jirnnr  i  dn*x  ffenerillT  tlut 
in.  vi!-:-  ■■.n  :«  irmrrr-nmae  h  "^rnr  nmstf  lili  l3ie  Oap- 
V'  ■.■,':;!ii-.'  ",:  pum  l  iri:ia;  :c  iitfj^triL.  ii*  ssr^  elec- 
*_.'.'■.  -^  1"  -.!■!  ■•:iT;::r-:nr:a«;  »  T-:uf  'aad  i*  tails  that 
:  :  .-.  ■■  ;.— ;  -  r  ■(  ';  .  r  -2-  :':inL  »  lio:  ciHTrei 
Aj-..  w..^:e  i-.T  zT-fti:-:  xuE-:»rr  :c  TvCe*  is  not  «Ttii 
•-■>  -»^r-.'-.  t  t^:*-:-i-  «.:  »  t:  irxf  hi=;  aWolotelT  the 
'.'..■.'-.:.:  -,:' :  j^  ;rMn^T  '.i\^-  n  Liiti  n-A  bold.  And  "ra 
'^■:.':  p«j".  ',:'  '.J  trr;is:.*«-  rie  siji.  m  tC'innwa  vithsome 
',-■*.'  -"r.'^r*,  t'lA-.  -p:o-:c-  in  ccnjero  prcsumitiir 
"  * '.  /;  '■.:.! vr  ^n  c:-rj-'l*!?,  ciee-r  <»Etr»riuai  probitur." 
'I  *  ;•  i  J*,  .cr  writ-:-*  3:-:.re  i.ie  a  liwyc-r  than  most  of  the 
«ir,^;j:*t-.  w:.  J  ti-: ij  'n  ii:ffii!e  and  subiile distinctions 
-■/Id'    •';  '^I;-  ird  tt;,.i  :r.n::.::  :}:il  ::  bixan^c  a  coaimon 


'  <• ,    SjiIi  iJi'T'.t    I.  L,  tit.  li.  raj    ^'i 
''..    V-,!    1    I    t.  Trv.t  X  .t-r    4 
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lying  "  Magnus  canonists  inagnus  assinista."  This 
writer  often  cites  the  opinion  of  I'rospcr  Fagnauus; 
anil  if  what  Fagnanus  says  in  the  passage  referred  to 
by  Dr.  Stock  be  correct,  that  the  consent  of  all  to  a 
proceetling  by  compromise  is  not  necessary  where  that 
is  limited  and  defincd(rt),  it  must  be  on  the  principle 
tliat  in  it  the  majority  of  votes  is  to  determine,  so  that 
no  member  trsinsfers  his  right  of  election  to  the  com- 
promissors,  which  is  always  done  in  compromise  pro- 
|KT,  unlimited,  and  no  one's  right  can  be  transferred 
from  him  against  his  will.  And  the  admission  of  the 
two  proxies  affirms  that  principle  of  Fagnanus,  as  they 
contain  no  power  to  agree  to  a  compromise.  Aylifre(6) 
takes  up  In  a  great  measure  nearly  the  same  concep- 
ion  of  limited  compromiae  as  those  writers,  "  that  the 
'*  limited  compromissors  should  choose  according  to 
•■  the  votes  of  such  whose  votes  they  arc  compelled  to 

I**  scrutinize.  An  election  made  by  the  lesser  part  docs 
■'  not  bind,  and  cannot  be  afterwards  ratified  by  the 
•*  chapter,  and  the  compromissors  are  bound  to  declare 
**  by  the  mouth  of  one  the  election  of  him  who  had 
••  the  majority  of  the  Chapter.**  Much  has  been  said 
on  the  word  "  secrek%'  as  to  collecting  the  votes, 
but  the  very  same  words  of  direction  arc  used  to 
the  scrutineers  as  to  compromissors,  and  mean,  as 
Barbosa  says,  only  that  they  should  take  them  apart 
from  the  rest  of  the  Chapter,  though  his  treatise  is 
conversant  only  of  the  voting  after  the  Council  of 
Trent.  Other  writers  say,  "secrete"  simply  means 
to  take  them  privately,  as  the  depositions  of  a  witness, 

(not  that  the  numbers  are  to  be  concealed,  in  one  case 


(a)  Proaiwr  Fag.  in  Sto.  Dixr.  I.  I.  cAp.  "De  Elect.  «t  Elect  |k>- 
IML"  uJ  cap.  "licet  de  Vltao(U,"  p>ari  2. 


liil.  Term. 
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WiLwn. 


(A)  340. 


At  Ttrm 


Dalt 


from  the  Clapter,  and  in  the  other  from  the 
who  is  to  confirm  Uie  election.  This  Mxtvcy,  tho«4 
not  enjoioed  by  Ctnon  to  be  obscrred  after  the  vot^ 
is  attained  by  the  circumstance  that  the  iDdm^al 
votes,  nor  the  number  of  Totes,  arc  not  dlacluHd  In 
the  compromissors  til!  declared  by  the  aatbont^tf 
the  superior,  on  the  election  being  questioned;  mi 
no  case  bas  been  referred  to  where  tlie  naneioftliK 
nho  Toted  for  each  candidate  hare  been  rri|«iird  ■ 
that  form  of  election^  nor  have  they  been  njlcd  fa 
here. 

Now,  if  it  be  ihednty  of  the  superior,  WortW 
confiruja  the  election,  to  inquire  into  the  ohsrrmtetr 
tbeforra  of  limited  compromise,  in  electing  by  tWsrf- 
fnigea  of  the  majority,  and  wbctJjcr  it  be  for  ihepfr- 
son  elected,  is  it  reasonable  to  hold  that  tboce  wfe 
made  it,  and  who.  (^Ing  jipart,  arc  nJonc  prematA 
capable  of  giving  the  information,  not  only  may,  hf 
are  bound  to  withhold  it  from  that  superior  i  andlte 
be  is  bound  to  be  content  with  their  general  cUk 
that,  in  theirjudgrocnt,  the  major  and  saniorparto*- 
sentedf  especially  in  a  case  where  the  comprDtaiam 
diflered  as  to  the  election  ?  Once  they  repudiate iilr- 
cision  on  the  calculation  of  numl>crs,  it  ceases  to  twi 
matter  of  fact,  and  in  the  estimation  ofan  elpetitnlir 
the  sufiragcs  of  the  sanior,  or  senior,  or  elder  fotcn  if 
the  clmptcr,  it  becomes  mere  matter  uf  opioim,  ■> 
that  the  general  oath  might  safely  and  innocently  far 
taken  by  the  two  who  concurred,  as  well  as  by  thenar 
who  diflered.     And  in  that  case  there  would  he  no 
real  or  substantial  difference,  in  respect  of  eaprieiav 
election  (as  it  was  by  all  intended  there  should  hek 
between  tlie  limited  conipromisc,  the  submissioa  (<> 
which  did  not  require  the  consent  of  crcry  mcfflbcr. 
and  the  unlimited  one  that  did,  and  on  which  Utia 
no  member  was  to  give  a  vote  for  any  candiditr. 
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But  lliat  mimbcrs  were  to  have  weight  in  the  elec- 
tion n  further  evidenced  by  tlie  admission   of  two  ^ 
proxies  votinj^  for  particular  per&ons,  but  containing 
no  power  to  compromise. 

1  ean  find  no  case  decided  ivherc  an  election,  not 
made  according  to  the  suffrages  of  the  major  part, 
was  conBrmed,  even  in  case  of  scrutiny  ;  thou^li  per< 
haps  at  the  hearing  it  may  bo  furnished  to  mc.   And 
it  is  to  be  olwcrvcd  that  1  am  not  now  giving  an  opi- 
nion on  any  point  of  law,  or  any  matter,  except  that 
which  may  be  ancillary  to  the  final  hearing,  i.  e.  that 
the  compromissors  arc  Iwund  to  answer  as  to  the  num- 
ber of  votes  for  each  candidate,  and  on  what  data  they 
decided  that  the  major  and  sanior,  or  senior,  {>art  of 
ihc  chapter  consented  to  Mr.  Daly's  election ;  and  I 
am  in  so  requiring  an  answer  following  the  decision 
of  the  Canon  "  Cum  dllectus,"  which  all  the  advocates 
agree  la  the  material  one  on  this  election  in  the  form 
of  limited  compromise.     That  case  came  before  tlie 
Pope  after  the  archbishop  had  confirmed  the  election 
of  the  bishop  by  limited  eonipromissoi*s(n);  and  it  ap- 
peared that  the  Archbishop  had  examined  the  election 
••«olicite,"  and  into  the  age  of  the  elected,  of  which 
a  doubt  had  been  suggested.  An  appeal  was  made  to 
Uis  Holiness  on  this  new  ground,  not  brought  before 
the  Archbishop,  that  though  the  election  was  by  the 
form  of  conditional  or  limited  compromise,  the  com- 
promissors presumed  to  elect  the  archdeacon  "  in  quern 
paoci  de  capitulo,"  only,  had  consented,  they  not  ob- 
terving  the  limit  of  their  power  ;  on  which  a  com- 
mission of  delegates  was  issuetl,  with  directions  to  the 
iielegatrs  to  administer  an  oath  to  the  compromissors 
to  speak  the  truth,  as  to  ifuot  (^how  many)  canomim 
had  consented  to  the  election ;  and  if  it  appeared, 

<■)  Sw  kbo  th«  rofprtfxc  to  ()>c  )iroceeiltngt  Iwfura  the  Ctmrt  of 
in  EpUL  InnoMntii  III.  lib.  xi.  Koitt.  880.  p.  2fiO. 
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WlI^SOIT. 


l*.^i.^  VtTLKHlSED  IN  THK 

r>T-j.-n  rtf^ttmit'imes,  tbat  the  msjor  part  had  cod* 
il  zx  u£sian  of  the  archdeacon  to  the  !»• 
sustriL-  ztifT  sbpnld  impose  silence  on  all  opposen 
tajii  iif  v-nPiD-  'ii  examined  as  a  witness,  deponng  ai 
Ti  ziijw  Of  fxT^f  hs  o^nx  Tote,  would  be  still  but  *'  tes* 
^£  5:i;p.iar^'  aikd  the  eridmce  therefrom  imoffi- 
zasz  ,  3az  ifl  cm  the  ctmtrary,  it  should  appear  hj 
an  a2«as:rtiBb^  of  liie  three  compromissors,  or  anj 
Tw-i  a:  ^nea  two  witneses  being  necessary),  that  the 
n-ii^-ar:iL  iim£  hxn  UHninated  '*  a  paucioribus»"  then 
r  z  a2uii^£  sppea^  to  the  delegates  that  their  power 
li  tjrr:  «&  inti^ffd  by  requiring  the  consent  of  the 
napx  siii.  satjx  psn  ofthe  Cluster,  they  shoiddannul 
zx  lusmnt  fcii.-^TiheT,  The  point  being  here  imised 
)i£?.r?.  xsi  tr  Tvr^frent  ronfinnation,  the  facts  should 
ii:-«  *«  i::A::!r.«e£  as  they  would,  as  is  to  be  presumed 
Tt  tbr  r»*r  r^Tted.  befOTe  the  Archbishop  if  then  ex- 
k^nsf^i  Srf.-of  rim.  On  the  whole,  I  consider  the 
r.Tg  TCd  as^-Ys  S^mtd  to  answer  as  to  all  interrogato* 
r.-^  ^iiiriil  to  ihe  determination  of  the  point  whether 
tV;;  i.i\'.i'i  *--z:  :c»  whom  the  major  and  sanior, 
Of  Siz  :r-  pirs  Cap:iu!i  consented  or  not,  as  in  either 
ciNf  :>-•  n.M;:r!ry  in  cumber  must  consent,  sofarssat 

Dr.  OiTsT  says  that  the  word  senior,  or  elder, 
I  ~0Uj:~.  h  :•:  in  ibe  Caoons  "  Quia  propter,"  or  "Com 
ci!i.-v  :■->."  Was  dosi^edly  introduced  for  the  comprtt* 
misior^'  consideration  and  guidance,  and  legally  so; 
but  that  is  not  material  to  this  motion,  and  is  for  the 
final  hearing,  and  I  will  not  be  drawn  into  giving  an 
opinion  on  the  legality  or  propriety  of  its  introductitHi 
now,  or  how  tar  seniority  of  the  voters  has  been  con- 
sidered iu  making  the  election,  and  influenced  it 

The  two  gentlemen  will,  of  course,  also  answer  the 
interrogatories  respecting  paper  A,  and  particularly 
as  it  was  not  part  of  their  duty  or  office  of  compro* 


>!%  to  receive  or  read,  much  less  to  net  upon  it. 
it  is  tlic  duty  of  tUis  Court,  as  of  every  otlicr, 
advance,  so  far  as  the  law  will  permit^  tlie  produc- 
»n  of  evidence  requisite  for  the  final  decision  of  the 
cause.  Mr.  Lea  and  Mr.  Dickenson  must  also  answer 
if  required,  to  alt  matters,  except  the  acts  and  sayings 
of  the  compromissors,  whilst  apart  from  the  chapter, 
their  answers  to  such  latter  not  being  required,  and 
ley  liuving  atteiide<l  merely  as  officers. 
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The  evidence  was  accordingly  given,  and  the  cause 
imtkon  for  final  hearing. 
It  appeared  that  two  of  the  compromis&ors  had  not 
included  the  votes  of  the  Archbishopof  Dublin  as  Pre- 
bendary of  Cullen,  and  of  Dr.  Totid,  discharging  the 
lutiesof  Treasurer,  under  the  Statute  4  &5  Will.  IV., 
90.     The  church  of  St.  Patrick,  being  collegiate, 
had  no  Dean  or  dignitaries  until  the  year  1220,  when 
Henry  de  Loundre,  Archbishop  of  Dublin,  by  char- 
ter, ratified  by  the  Pope  and  Crown,  converted  it  into  a 
_^catheflralaudcollvgiatechurch,  of  which  he  appointed, 
Hfor  the  first  time,  a  Dean,  whum  he  allowed  the  collc- 
Hpote  body  to  elect,  and  three  dignitaries,  called  the 
^UVeccntor,  the  Chancellor,  and  Treasurer,  to  all  of 
whom  he  assigned  prebends,  tithes,  and  lands.  And  by 
the  same  charter,  he  gave  lilK-rty  to  the  Chapter  in  fu- 
ture to  elect  from  their  own  body  a  DeanyJ^r  ever  there- 
aAer,  reserving  lilwrty  to  the  Archbishop  of  Dublin  to 
vote  attlicelectiun,  as  he  had  a  prebend  therein.  Tlie 
words  of  the  Charter  are,  *^  Dominum  WiUiebnum 
••  FUium  Gtttfdonisy  in  eadem  iiistituimus  Decniium 
I**  ad  etevtionem  pjiistlein    Gipitulit  ipnim  eu  ut  de 
[•*  grnnio  fjttsthm  Ecclesite  Ychmeam   stbi  eli^ani 

2  u 
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Th«  mode  of 
•lactiflii  of  ■ 
D»no<8(.  Pl- 

tricfl  C«[||B- 

drd  coD«iilFr«<.l. 

The  person 
Duiiiiiuled  bj 
theCKapCor,  du- 
ring Iha  nt* 
jwDiJun  of  % 
dig  all/  or 
offlqo  US  dor  Cbo 
A  It  h  Will. 
IV.,c.  90,  ..I, 
tA  perfonn  Ui« 
•dt  and  duller 
ftf  such  dlffnit;. 
cannot  toto  in 
lh«  CtiBiitei'  at 
mti  rWtfOB. 
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64G  CASES    DETERMINED  JN   THE 

1 842.       "  personam^  liberam  coTicedimut  in  perpetuum  et  con- 
n.    erm.  *«^„;ja;„„,^  cui electioniirUercue  volumus,  tanquan 
Dalt        «*  Canonicus  ;  cum  in  eadem  Ecclesia  Priebendam 
WiLwif.      **  habeanms." 

Many  of  the  questions  discussed  at  the  hearing  of 
this  cause,  being  of  no  public  interest,  have  been  omit* 
ted  by  the  Editor.  The  questions  on  which  the  case  was 
ultimately  decided,  were  as  to  the  right  of  the  Arch- 
bishop of  Dublin  and  Dr.  Todd  to  vote;  if  both  were 
entitled  to  vote,  Dr.  Wilson  had  an  equal  number  of 
votes  with  Mr.  Daly,  in  which  event  it  was  con- 
tended for  Dr.  Wilson  that  the  election  of  Mr.  Daly 
should  not  be  confirmed ;  but  if  neither  or  only 
one  of  them  was  entitled  to  vote,  Mr.  Dalyiiada 
majority  of  votes. 

For  Dr.  Wilson. — Sir  Henry  Meredt/ih,  Bart,  Dr. 
Stock,  and  Dr.  Joseph  Radcliff. 

For  Mr.  Daly.— -Sir  Thomas  Staples,  Bait, 
Dr.  Keaiinge  (now  J.  of  the  Court  of  PrerogatiTe), 
and  Dr.  Gayer. 

Judgment. 

Dr.  Radcliff. 

The  late  Dean  having  died,  an  election  for  a  succes- 
sor was  fixed  for  the  8th  December,  1840,  by  the 
license  of  the  Archbishop,  without  which  it  could 
not  be  held. 

The  Chapter  met,  and  a  decree  was  made,  certify- 
ing to  the  Archbishop,  as  superior,  that  an  election 
having  taken  place,  the  Rev.  Robert  Daly,  one  of  the 
prebendaries,  was  duly  elected.  The  proctors  of  the 
Chapter  having  by  petition  prayed  His  Grace's  con- 
firmation, he  granted  a  commission  to  his  Vicar 
General,  to  hear  and  determine  the  merits  of  the 
election  ;  upon  wlilch  the  usual  citation  was  issued, 
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calling  an  all  persons  interested  in  such  election  to 
come  forward  and  shew  cause  (if  any  they  could) 
why  it  should  not  be  confirmed.     On  the  return  of 
that  citation,  or  edict,  as  it  is  called,  the  Ilcv.  Dr. 
—  WiUon,  the  Precentor  of  the  cathedral,  came  forward 
Bs  an  opposer  (he  having  been  the  only  candidate 
■for  the  office  with  Mr.  Daly),  and  exhibited  a  plead- 
ing, stating  several  matters  as  cause  against  the  return 
of  Mr.  Daly  as  duly  elected ;  and  that  he,  Dr.  Wil- 
ton, ought  to  have  been  elected  ;  or,  at  least  ,tliat,  as 
be  had  an  equal  number  of  votes  with  Mr.  Daly,  the 
flection  could  not  be  confirmed,  the  law  and  usage 
of  the  Chapter  requiring  that  there  should  be  a  ma- 
jority of  votes.     That  pleading  produced  one  from 
Mr.  Daly,  stating  matters  intendetl  to  be  conBrmatory 
of  his  due  election.  Thnt  produced  a  responsive  plead- 
ing from  Dr.  Wilson,  followed  by  others  at  each  side, 
and  proofs  and  exhibits  have  been  submitted  to  the 
Court. 

Now  it  is  agreed  to  be  the  law,  with  respect  to 
_such  elections,  that  the  superior  (as  the  Archbishop 
I  in  this  case)  is  bound,  before  he  confirms  the 
lection,  to  inquire  into  the  proceedings,  and  sec 
h^hethcr  they  were  in  substance  sufficient  or  legal ; 
tnd  also  into  the  fitness  of  the  person  elected  ;  and, 
vhcn  all  things  rightly  concur,  confirmation  is  to  he 
ircn  by  the  superior,  as  a  matter  of  duty.  As  to 
fac  6tness  of  Mr.  Didy  there  can  be  no  doubt,  nor 
^uld  there  be  any  duubt  that  Dr.  Wilson  would  he 
I  6t  person  had  the  election  fallen  on  him.  The 
uestion  is,  then,  as  to  the  legaiihf  of  the  election. 

The  process  of  the  election  purported  to  follow  the 
rules  of  the  Canon  Law,  which  in  these  countries, 
cc  the  Reformation,  has  bren  partially  received ; 
d    by    the    "  Keformatio   legum,"  anno    1502,  it 
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1842.  ig  expressly  provided  that  elections  in  cathednl 
Tnn.  lerm.  pimrchcs  shall  be  conducted  according  to  the  fwtni 
Dalt  sanctioned  by  their  domestic  institutioos,  where  thej 
•yy,j^^  are  not  contrary  to  the  reformed  religion  or  the  eccle- 
siastical constitutions  of  the  country :  **  Fttirsus  ea- 
**  dem  formula  sit  qus  domesticis  singulorum  coU^* 
"  orum  institutis  sancita  est,  nisi  forte  quicquaio 
"  illis  reperiatur,  quod  reformato  in  hoc  regno  nostio 
"  religion!,  aut  his  nostris  constitutionibus  eccleaasd- 
"  cis  repugnet}"  and  by  the  28  Henry  VIII.  c.  I3,s.lO, 
the  canons,  ordinances,  and  constitutions  prorinciil 
then  subsisting  for  the  direction  of  spiritual  and  eccle- 
siastical causes,  not  contrarient  or  repugnant  to  the 
king's  law,  statutes  and  customs  of  the  land,  as  they 
were  used  and  exercised  before  die  passing  of  thii 
act,  were  allowed  to  remain  in  use  in  ecclenasticil 
courts  until  they  should  be  revived  or  altered.  Both 
of  th(»e  provisions  were  made  before  the  Council  of 
Trent.  The  last  election  which  preceded  that  act  of 
Henry  VIII,  and  of  course  the"  Reformatio  Legom," 
was  that  of  Fytchc,  in  1529i  and  was  a  canonical  elec- 
tion sanctioned  by  the  domestic  institutionsof  thisChap- 
ter,  and  regulated  by  the  Canon  "Quia  propter."(i) 
Corporate  elections  by  the  common  law  (as  de- 
clared by  the  English  Act,  33  Henry  VIII.  c.  27), 
arc  always  decided  by  the  majority  in  number  of  legal 
votes  of  the  corporation,  and  it  is  by  the  common  law 
tliat  every  Chapter  election  not  privileged  by  the  "  Re- 
formatio Legum,"  or  the  act  28  Henry  VIII.  c.  13, 
Irish,  is  to  be  guided,  and  its  validity  decided  on ;  so 
that  an  election  in  this  Chapter  must  be  regulated 
either  by  the  Canon  "  Quia  propter,"  or  by  the  com- 
mon law.      In  the  election  now  in  question  the  Canon 

(a)    Tub  okU,  p.  632,  n- 
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Quia  propter"  was  intended  to  be  followed  ;  botli 
t-andidatcH  agree  hs  to  that,  though  they  differ  as  to 
which  branch  of  that  Canon  it  was  meant  the  chapter 
ihouldndopt;  Ur.  Wilson  insistingthat  it  was  intended 
pniceed  by  scntttm/^  while  Mr.  Daly  insists  that 
rompromj'ge  was  agreed  on.  Adverting  to  the  former 
decree  of  election,  aud  tlie  evidence  adduced  here  to 
nupport  tlie  present  decree  of  election,  I  think  1  am 
bound  to  consider  that  tlie  way  of  compromise  was 
?ed  on,  that  is,  compromise  Umited  and  defined. 
''or  there  arc  two  species  <if  compromise — absolute 
and  limited;  absolute  when  all  the  members  of  the 
corporation  consent  to  renounce  their  right  of  voting 
and  give  (say)  to  three  persons  of  the  body  the  abso- 
lute discretionary  power  of  choice  and  election  ;  and 
to  this  transfer  of  their  rights  the  consent  of  every 
member  of  the  corporation  must  be  had,  as  no  one 
can  be  deprived  of  his  right  of  voting  without  bis 
consent.  The  other  species  of  compromise  is  not  a 
traiisfcr  of  right,  nor  does  it  give  the  power  of  capri- 
'ciotn  dioicc,  but  limits  and  defines  the  power  of  the 

Icomproniissors,  generally  three  in  number.     Ayliffe 
in  his  rarergoo((i),  says  the  limit  is  by  compelling 
jUietn  to  take  and  scrutinize  all  the  votes,  first  of 
Ctietnsetves,  and  then  of  all  the  other  members,  and 
to  elect  him  who  has  the  greatest  number  of  good 
Tott^  or,  as  the  Canon  says,   him   to  whose    elec- 
tion  the  major  and  sanlor  part   of  the  body   con- 
Brents.       The  latter  species  of  compromise  has  been 
lenned  by  some  eminent  writers  on  the  Canou  law 
**  admixtum  scrutinium,"  it  agreeing  in  most  pirts 
I  with  scrutiny,  fur,   in  both,  persons  are   appointed 
,to  cullec't  the  votes  privalcly  and  secretly,  and  one  of 
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die  dection  <rf 
lade;  the  mun 
tihat  ID  MTiilii^  the  •oil- 
■■a  of  cadi  TOter,  wUb 
m  cQfn^iio* 
do  not 
■a  af  Ae  pcnoas  iriw  voted,  and  for 
Bi»  krt  wifce  she  decdoa  in  fsvonrof 
e  aiyKiBf  af  «>otc%  not  eren  dMckwing 
'■9ma  gn^  §at  taA  candidate^  untfl 
t  aifmv;  lad  to  die  adoption  of  tbii 
■cof  1^  ■^joritj  of  the  bod^is  tuffi- 
inf  no  mnsfar  of  their  franchise  ai 
■I  W  dmded  bj  the  Dumber  i^tlie 
i  kg^T  Reavcd  and  counted, 
left  long  in  donbt  tbat  the  Cuoa 
r,*"  thnn^  f^™g  of  nothing  Imt 
r^BiB^  was  not  intended  to  abngUe 
p^  aflowcd  by  die  pfior  Canon  "Cum 
£jtKtaar^2  s,  nor  did  it  ivpeal  that  Canon,  in  wludi 
Pope  loBcwQC  the  Third  had  compelled  the  limited 
comprooiisson  to  answer,  on  oath,  as  to  the  numben 
who  Toced  I'gr  each  candidate ;  for  it  is  expressly  de- 
clared by  the  Canon  *-  Cum  expediat**C6)t  that  the 
limited  form  of  compromise  could  lawfully  be  adopted, 
and  chat  the  compromissors  should  take  the  Totes  pri- 
TatelT.  and  elect  him  to  whose  election  the  major  and 
sanior  pars  Capituli  should  consent.  That  was  the 
limitation  expres&lj  specified  as  allowed;  but  I  am 
not  prepared  to  say  that  there  might  not  be  some 
other  limitation.  Dr.  Gayer  contended  for  the  abGO> 
lute  right  of  the  Chapter  to  limit  the  compromiocMi 


(a)    VitU  nwtt;  p.  632.  n.  (i)   lute  tnilr,  p.  633.  n. 
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any  form  tlicy  should  please,  and  cited  for  that  pro- 
position Schmnt2  Grueber  Jus  Ecclos.  but  he  does  not 
bear  out  Dr.  Gayer,  for  when  the  compromissors  are 
to  collect  the  individual  votes,  he  say9(a),  they  must 
elect  him  "  quern  requisitis  secrete  singulorum  Capi- 
**  tuloruni  votis  invenerint  a  majore  parte  Capituli 
'*  nomiiiatum."  lu  fact,  to  allow  the  chapter  a  crt/ffi- 
cious  [>ower  of  limitation  would  continue  the  very 
evil  that  the  canon  "  Quia  propter"  was  made  to 
prevent,  as  appears  by  its  preamble — "  Quia  propter 
••  diversas  electionum  formas  quas  quidam  invenire 
••  conautur,  et  multa  impedimenta  proveniunt,  ct 
**  magna  pericula  imminent  ccclesiis  viduatis."  And 
the  same  writer,  whom  I  have  just  mentioned,  has 
been  cited  to  prove  that  this  Court  is  hound  to  take 
the  dtfcree  of  election  as  conclusive  of  tlie  facts  con- 
tained in  it,  and  of  course  that  the  election  was  duly 
made,  as  it  asserts ;  but  the  writer  confines  that  asser- 
tion to  cases  where  the  decree  under  the  Chapter  seal 
n  subscribed  with  the  proper  hnnd  of  every  mcml>cr 
of  the  Chapter  "a  singulis"(6),  he  says,  "  capitulori- 
•*  busmanu  propria  subscriptum  coraninnique  capituli 
"*  ftijfillo  munitum,"  then,  he  says,  full  faith  is  to  be 
given  to  the  decree.  The  position  which  that  book 
is  cited  to  support  would  be  at  direct  variance  with 
the  Canon  '*  Cum  dilectus,"  for  there  it  appears  that 
the  compromissors  could  not  shelter  themselves  behind 
the  decree  of  election,  but  were  obliged  to  disclose 
for  whom  the  greater  part  of  the  Cliaptcr  voted. 

[The  Court  then  proceeded  to  consider  several 
matters  of  local  form,  and  also  the  right  of  the  Arch- 
bishop of  Dublin  to  vote  at  the  election,  as  IVcben- 
ilary  of  Cullen,  which  depended  on  the  construction 
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^    ^^        IT  -tie-   WT^aai  ' 


-««  -Mr  ^ansHtae:  ^mc  «  ^im  Canes  «f  Ddb- 

'VtiMK      4B*'3  tmic  t.  odferear  'tot  -it  jds 

-am  nctn  smea  V  :he  j^kt  im.fMw»i^  ^  tfe  ££• 
or  imits  -nifaiiHniic  C-~ 

Hr  3.aicTiff  'lica  jrtMjeifett. 

y.iw.  B*D  tiie rr^rir  drDe  Tji&£ ai  vote. wUt& va 

BL  -lie   amcnrnmi    if  ds   4  bii£  S  4f  Wa.  IT, 
*    }«if  £  .     If  t  ^nmcne  dns  Aec  anuL  tb«  viD  he 
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-*  l^v^  -TV  "lie  li-jni  L<>!iiiBBC  V  liter  ^bmf  ' 

■  diKR.  A  !ll«   »■  nf  :&>  "  !■!■  .    if  I 

-*  Aud  n  "tPKK  dti  K  ^ir  3iaB  ^^  du  -^imnK  if  tf 

*  -tu  ^3^  11^  HIT  oui  -f*^™  itbm'  ^^amamiad  Bicuct 

*  -rtif  -mil  1^  m  K^-anuuitarre  ir  iirfmiB  ii    Am 

'  «iat1  Kit  lAi-n  k.-:au  nm   if  vmu  «-.nuii  Bt«  3Kaa 

'  iiff^-ni.   ihiL  U5-1  n  3«i  o^i  if  1117  MUt  -■■■h-t  ;-»t:ojc«   «M«;f  Ac 

'   SLiitf  -nail  i«  Mir-in-   ir  in*  nrnt  if  ji-^wimciia  :cei! 

'  mni  iiUil  If!  n  my  ir-uunnini.  li^io.  ir  iduv ' 

-  vtii^iaar.i-^  irunnncua,  mi  =ib  msur  ^tufcwif  i&aZ  »:«  hn«  k- 

*  -.vu  "ir-i  ;c  ti^iiji  ruiirwii.  fiitamiifa.  xisfF  ■^lu    imm"  hi  irf'ifcii  Vr 

■  ui'   r  i.-:i   'iliiTiiT",  ;il:i;'!.   ;r  rnrSTT^.  mtiZ.  Tee::Diie  v^ni  31  i^B^Btr 

*  t-t:i.3i -.••■'  'r.  i">'a  lie  ~^'  mausiincini  aiT:^  E^xntxtaatitBt  CoHHM- 
'  D'-.ri>>ri  '..r  "•'■  ^<t;.  titraiifei  15  aa^  Mg-ammg  s&is-  ifatv  iiipi 

-  '/ . ' -r-.r.;:'!  i^>i   '.■.iz.ir'-  i'dnZ.  *:  iSn^  i£,  la  jrier  xai^TtetAu^ 
icc...-Tr-i*i":  V.  ricE  ils-:r7.  :!Er«.  cr  rertBcr,  sea!!  be  tmapemitA 

-  *.-..i  "'J'.-i^-- -  si-i^  :-!i't  i:  ;ci«-***  fc>.fT«rt;  la-i  ia  tbe  oieMiriwf, 
-■  i.-A  '..V  li-i  iir-r:-rrcc=  ;«v;ii  «  f=«;h  ijciirj.  ■c4ce,  or  rcctorr,  iloS 
'-  r*-'.^.-.  Tvar.!,  &:i  k^i  «r*r«  tc«  d±«t.  gkbu.  badft.  nntt,  |nit*. 
"  ttri  trrz^.' :is.-^.V,    wi^itotvtr.    bekneins  C    affioiaiiuBg  thereto, 

'  ar.-l  a.1  iXT'O^t  'J.  t-^'ih  :i:b««.  r^cU,  (n>£u.  sod  nDolmDadx,  vluefc 
'■  .-j.k;  f^)<  M:<:T'^»-i  'ia=  iiu»  tb«  utoe  n^*  b»««b«conMTotd  asaiiicv 
'   >j  ],  'i.^^!  ■•   ■^!:«-i  in  >iiJ  rcctritini  b«  ib«  nid  EcHesiaiticil  Cos- 
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can  correct  my  decision.     This  Act,  in  section  1 ,  pro- 
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>Dcr>,  lo  be  b;  them  applied  towArds  the  tike  purpoMi  *i  Ik* 
'  olhsrmonejB  vid  funds  nccrulng  la  or  vested  in  them  under  thepro- 
'  vidou  of  th«  >Bid  Act.  Aod  tho  laid  Etrrlpsiiuticnl  CommUtioiifra 
'  iImII  h&ve  All  And  ever  t  the  lilce  rnnMies  for  the  rMorerr  of  inch 
'  ttUiw,  glvbn,  renta^  lAods,  profits,  aod  eoiolumeDts,  and  all  krre*rs 
**  tbertof,  M  Uif  person  tilling  such  dimity,  office,  or  rectory,  might  or 
"  vouldhavo,  aiidsluUlM(ft>r  mlliuch  intents  and  ptirpmcs,  in  thL'plAca 
**  Kod  itoad  of  *uoh  p«rton  :  pruvidi^d  alwarn,  that  in  thu  cuo  of  any 
**  raeh  Bospcnsion  as  aforesaid,  it  shall  and  inaj  be  lawful  for  the  Chap- 
**  t«r  of  aov  dioceM  or  cathedral  church,  or  members  thereof,  to  nomi- 
**  fuUe  and  appoint  some  fit  aad  proper  person  to  pt^rfurm  and  exf rcise 
■0  such  acta  and  duties  in  relation  to  the  propertv  ofany  such  Cbap- 
g"  Itr  or  cathedral  church  or  other«rtM>,aii  might  or  ought  to  have  been, 
'  ar  be  pcrfonned  or  exercised  b;  any  sacoeasor  in  such  dignity  or 
'flflkveo  siupgndvd,  if  such  SQcceuor  had  been  appointed:  and  sneh 
^  penoa  so  nominat<.-d  and  appointed  Bhnll  have  a))  such  powers  aod 
"  aotliorities.  and  be  subject  to  all  such  liabilities  In  nOalion  to  the 
**  p«rforiDaii«e  of  such  aota  aod  powers,  spiritual  or  other  duties,  as  an j 
**  mcli  ftuccctMr^  if  dul jT  ai^inled,  would  have  had  or  been  suhjcel  to ; 
**  end  aD  th«  acu  of  the  persons  so  appointed  shall  be  of  equal  force 
**  and  Taliditj  as  IIm  acts  iif  an*  siieh  nucci-ssor  if  so  appointed." 

Scvtioa  3  •nacta,  **  That  if  in  aojr  case  it  ahall  seem  expedient 

**  to  the  Lord  Lieutenant  or  other   Chief  Gowmor  or  (Joternors  of 

••  Ireland,  for  the  time  being,  and  His  Majesty's  IVivj  Council  ihere^ 

**  to  rrniore  any  lueh  susp«itnon,  and  to  give  authority  for  the  appoint- 

^^"tnent  to  uij  ottee,  dignitj,  or  rectory,  subject  to  the   levcrance 

^^B*  tlunrfhnn  of  all  and  aver;  the  tithes,  glebes,  lands,  rents,  profil«»And 

^^B*  MnoluiQmts  whatsoever  apprrtftinint^  thereto,  it  shall  be  lawfnl  for 

^^F  du  Lord  lieutenant  or  other  Chief  Gnvernor  oi-  Governors  of  lre> 

^B^  land  for  the  time  bein^,  and  Hit  Majesty's  Privy   Cooocil  there,  to 

^^b*  remove  such  sutpeD^on  accordingly,  on  the  condition  hereinbeforo 

^V*  epnttiDed." 

^^  Section  3  coacts,  "That  whenever  any  right  of  pr«entation,  tiomi- 
*  nation,  or  appointment  to  any  vicarage,  or  perpetual  or  other  curacy, 
**  shall  b«  aoncsed  or  incident  to  any  otlwr  oBc*,  dignJtyi  or  nrtiory- 
^_  ■*  the  appotntincnt  to  which  shall  be  ao  suspended,  then  and  in  every 
^B**  ancb  case  such  right  of  presentation,  nomination,  or  appointment, 
^^  ••  shall,  upon  t^fry  avoidance  of  meh  vWarage  or  perpetual  curacy 
^^  "  obieh  shall  baj>pen  during  such  iuti|)cnsion,  belong  to  and  bo  oxar- 
^K  •*  eis*tl  by  the  sain*'  person  or  persons,  or  body  or  boilies  cor|Kirat4!i  by 
1^*  **  whom  the  right  of  nppoinlment  to  such  offica,  dignity,  or  reclury, 
might  have  Iwea  eaervitcd  in  case  the  lauic  had  sol  been  His|>ended." 


CM  CASKS  DBTBUIimD  IH  THB 

Kilf^nB.  "^  "^  wfcere  any  tudi  eedenaitictl  dignity  or 
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dicrcin  nationed  under  die  degree  of  t 
bishopric  the  boUer  wlwreof  shall  not  have  any  con 
efioak  within  any  paridis|^pn^Hi>ted  tohiscUgBitj 
or  prebend,  dnU  beneant,  the  Lord  Lieutenant  anf 
eoancil  nay,  on  the  reeommendation  of  the  EodeM- 
tieal  ConmiMODen,  snipend  the  iq^intment  to  it, 
■ntil  they  diall  odienrae  direct,  and  thst  in  die 
Bean  dme,  and  so  long  as  it  shall  remain  suspended 
and  Tscant,  all  the  pOMcanons  thereof  shall  be  vested 
in  the  Ecclesiastieal  Commissioners,  who  shall  have  dw 
nke  remedies  f<nr  the  recorery  thereof,  and  all  anesn 
diereo^  as  any  person  fillmg  the  dignity  w  <rffiee 
might  <nr  would  have  had ;  and  shall  be^  Jint  oBm- 
tentt  and  purpo$et,  in  the  place  and  Head  oftuch 
persmu.  The  prorision  rehUed  tailj  to  the  power  of 
the  Commissioners  to  have.  recoTOT,  and  reome 
die  tithes,  lands,  and  emoluments,  stripping  die 
dignity  or  prebend  of  diem  all ;  but  the  Chatter 
might  be  inconvenienced  by  the  non-performance  of 
certain  of  the  duties  which  had  been  attached  to  the 
possessor  of  the  suspended  dignity  or  prebend,  whose 
acts  maT  have  been  requisite  for  the  management,  or 
receipt,  or  disposal  of  Chapter  property,  leases  to  be 
made  or  renewed,  or  by  having  too  great  a  share  of 
the  Chapter  duties^  temporal  or  other,  cast  on  the 
remaining  members;  the  first  section,  therefore,  in 
order  to  provide  a  remedy,  enacted,  that  it  should  be 
lawful  for  the  Chapter  (the  party  chiefly  interested) 
to  appoint  some  fit  and  proper  person,  during  sudi 
suspension,  to  perform  and  exercise  all  such  acts  and 
duties  in  relation  to  the  property  of  the  said  Chapter, 
or  otherwise,  as  might  or  ought  to  have  been,  or  be 
performed  or  exercised  by  any  successor  in  su6h 
dignity  or   office,   if  such  successor  had   been  ap- 
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^paini(!(];  and  that  such  nominee  should  have  all  such  11442. 
powers  and  authorities,  and  Im;  subject  to  all  such  ^''"*-  ^*'''"- 
liftbilitios  (not  generally),  but  in  relation  to  the  per-  Dalt 
Jartnunce  of  such  acts  and  powers  spiritualj  or  other  ^  "" 
duties  aa  any  such  successor,  if  duly  appointedf  would 
hiivo  had  or  been  subject  to.  The  word  "  otherwise" 
appears  to  me  to  be  referrible  to  otlier  duties  besides 
those  relating  to  the  Chapter  property,  that  the  sus- 
pended officer  would  hare  to  perform  if  not  sus- 
pended ;  as,  for  example,  undergoing  turns  of  service 
in  preaching,  or  reading;  or,  if  of  the  treasurer,  of 
keeping  the  accounts  and  aupcrin tending  the  economy 
ofthc  cathedral ;  and,  if  the  precentor,  of  attending  to 
the  choir.  The  person  so  appointed  appears  to  me 
to  have  been  strictly  a  ministerial  officer,  to  act  under 
le  directions  of  the  Chapter,  who  must  be  supposed 
be  the  hand  to  pay  him.  If  he  required  payment, 
being  named  for  their  convenience,  and  no  salary 
»r  emolument  being  provided  for  him  by  the  Act. 
le  Act,  I  think,  could  not  well  have  considered  him 
tlian  ministerial  under  the  Chapter  and  litdile 
Tor  neglect  of  duty  prescribed  to  him  if  he  undertook 
it,  a»  it  givea  him  no  emolument,  no  stall  in  the  chuir, 
[or  voice  in  the  Chapter,  and  prescribes  no  qualiliea- 
ion  for  him,  which  it  is  reasonable  to  think  it  an- 
tunUly  would  have  done,  if  it  was  Intended  to  have 
Hput  him  in  the  place  of  the  dignitary  or  prebendary 
Vas  to  every  matter;  and  it  did  not  direct  that  he 
should  be  installed,  sworn,  or  even  in  priest's  orders 
though  by  law  he  must  necessarily  be  a  deacon,  ii" 

kqiiritual  duty,  such  as  reading,  or  preaching  in  turn 
in  the  cathedral,  was  cast  upon  him,  and  to  which 
every  prcWndary  would  be  liable;  no  oath  biing 
im[x»sedon  him  by  the  Act,  he  witu  not  bound  to  take 
»y  if  not  impo»i.'d  by  the  Act  of  Uniformity.      It  i* 
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exception  oiit  of  the  powers  given  by  the  first  section,  j.^ 

«it  as  if  it  had  not  entered  into  the  contemplation  of  - 
e  Act,  that  the  disposal  of  cures  or  patronage  could 
jpstibly  belong  to  the  nominee.     Had  the  Act  de- 
lved him  to  have  all  the  functions  and  privileges 
of  a  successor  if  appointed,   except  as   in  s.  3,  it 
should  have  said  so  in  a  few  words,  and  made  him  a 
teni]M>rary  canon,  providing  that  during  the  &us|)en- 
sion  he  should  hare  "  vocem  in  capitulo"  and  all  other 
rights  of  a  prebendary. 
■    Adverting  to  the  charters  requiring,  in  case  of  the 
election  of  a  dean,  that  both  the  electors  and  elected 
ihall  be  "  exgremio  ecclcsiae  "  (i.  e.  St.  Vatrick)  and 
canonical  preshytersj  can  tliat  be  done  away  with  but 
by  express  words  or  necessary  implication,  or  can  it 
Wbo  merely  by  such  words  as  here,  implying  perform- 
■bnce  of  acts  and  duties  of  office?     The  exercising 
Khe  right  of  voting  is  not,  in  my  opinion,  an  act  or 
^tfuftf  within  the   Act,  but  a.  privilege  or  fratichtse  of 
which  the  owner  of  the  canonry,  if  appointed,  could 
nvnil  himself  or  not  as  he  pleased;  it  is,  I  think,  no 
;h  of  duty,   even  of  moral  duty,  not  to  vote, 
lerc  can  be  no  doubt  tliat  the  nominee  could  not 
elected  dean,  or  be  proxy  for  an  absent  canon, 
:cause  he  is  not  himself  a  canon.     If  he  could  not 
elected,  not  being  ex  gremiot  why  is  he  to  be  an 
lector  ?     It  is  said  confusion  would  arise  from  the 
lominee  not  knowing  what  he  can  vote  for,  and  what 
lot;   my  answer  to  that  is,  that  he  cannot  vote  on 
iny  occasion  in  the  Chapter,  but  is  to  perform  acts 
and  dnties  as  directed. 

It  is  observable  that  the  words  in  s.  1,  as  applied 

the  Ecclesiastical  Commissioners,  in  respect  of  the 

sessions  of  the  suspended  dignitary  or  prcbcndaiy^ 

tfiat  thetf  shall  dcj  to  all  intents  and  purposest  in 
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^        *  -he  uta^  am  mnd  'if  meh  penmUy*'  are  not  re- 
A  T-aaimi  la  fte  BnaiiKe  to  perform  the  da- 
-3>  mwaBS  ae  Ciageer. 

^  n  ^  aTmuiic  cue,  in  coBseqneoce  of  sitt- 

X  ^mEceac  amnibR'  of  fgohiries  w  cmons 

BK  '>e  j^  n  «fieet  a  deal,  die  snswer  is,  there 

mc  1  *wfc-'"<ig  aamficr  widuat  beo^ces  widi 

a  3m-  £eiut>es  or  prebends  hi  this 

IT  rue  <flc  Elaive.  tiie  ool^  two  electire 

XBDifns.  11  rrsOB  sit  iacauTcibeiiecv  md  it  is  wlj 

laivc  SI  eae^  with  cure  that  can  be  sm* 

iiie>i :  im.  rvsK  it  aere  «ne,  saspensions  can  be 

c  mr-  _^iw*ftt  '}v  :3e  Ldri  Uentenant  and  Coon* 

=1.   IT  '3e  rae  vase  &e  Ereaied  as  a  eaius  omuntr  in 

'titf  An     Usiier  aese  RmBftLmees,  I  think  I  cm- 

mr  ium£  Tv  Tjoi'*  ftot  to  be  good,  and  most  coo- 

irm  toe  eeccun  ir  Ur.  D^. 


7*:t;  7iL.— es  Ju-T-ir^.  bj  their  couosel,  agreed  that 
Mt.'  i.-^iaiifa:  jr  ire  oojertf-vCi  Liken  by  Mr.  Daly's 
uir-wic^-i  ^  ^it  kin  isK  Jtun^  ot  certain  entries  pur- 
3».i— lie  ^  lii"';  :»h;s  zu^c  by  Archbishop  Allen,  who 
3i-i-s«:t;*i  i:  lie  i'ld-.-ccc  «"  Efein  Fywhe  in  1529,  on 
:.>  -'C:<-^-'i  ---CT  ;:":he  decree  of  that  election,  and 
T  r  I.::  :..r;  .c  iit;  zurt  ct  the  c*je  relating  to  the  right 
..  --;■:  A—arcjicc  :j  nxe,  should  be  reserved  to  the 

T:".'  C-tir::.  —  fciz:!nLn^  them,  said,  the  modem 
it.cr-.Zff  *«:>e=:s  :c  :,.Co*  the  principle  laid  down  by 
«-«n  ^K-^  ^  .j^;  Hiri«  .:i  :=  G- .  -i  t.  /V  Bink  of  Ensland{a\ 
^«  :•.  it-.-wr  ::a.Tiit  1  tiu.:  ■i<Q  a  deceased  person  bad  peculiar 
>•  >  WTMN       iiciz^-  .c  \:L<-m-Jz^  u  ancient  fact,  Kfaich  he  had  do 
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ribic   interest    to   misrepresent,    entries  relating  _  .^*^' 

thereto*  made  by  him,  sh:tll  be  admitted  in  evidence;  * r—^- 

for  instance,  entries  made  by  a  rector  of  tlie  receipt       ^^"^^ 
of  tithes,  or  concerning  a  modus,  such  entries  could      Wilsor 
not  be  given  in  evidence  either  for  himself,  his  fnmily,  h-vioit  nttinm- 
or  descendants.     Modern  judges  seem  rather  to  be  of  vr\ii.ia  iiu  own 
opinion  that  it  is  not  essential  that  such  entries  should  l."^7iSOT™ 
be  against  the  interest  of  the  party  making  them,  but  ''•'^*- 
that  it  is  sufficient  if  he  could  have  had  no  [>ossibIe 
interest  in  doing  so,  and  that  it  is  not  to  be  conceived 
that  B  person  would  make  a  false  entry  for  the  benefit 
merely  of  a  successor  in  a  benefice.     In  this  case  the 
tocrumcnt  containing  the  notes  comes  out  of  thepro- 
er  repository,  and  purports  to  be  a  registered  copy 
a  record  of  llie  decree  of  election  of  Dean  Fyche, 
the  Chapter  entries,  purporting  to  have  been 
le  centuries  ago  by  a  person  nho  states  he  was 
int  at  the  election.        Stead  v.  Heaton{a)  Is  an 
lority  In  favour  of  the  admissibility  of  these  en- 
nes  in  evidence,  on  another  ground,  that  they  arc 
^rtlnent  to,  and  written  on,  and  explanatory  of,  and 
ithenticate  the  copy  of  the  document  which  is  ad- 
littcd  to  be  evidence,  and  were  made  on  that  copy 
iy  Archbishop  Allen,  who  preserved  It.     But  in  the 
)ugh  Chapter  Act  Book,  No.  5,  of  the  date  of  IfiOO^ 
ititled,    "  proofs  of  the  deanery  being  elective," 
lOfc  very  notes,  entered  on  what  Is  called  the  "  Liber 
7iger"{b)j   are  directly  referred  to  by  the  Dean  and 
Chapter  as  authority  for  the  facts' entered.     Tliey 
Ithenticate  the  copy  o(  the  decree,  by  shewing  that 
»e  election  was  duly  coufirtned  by  the  Archbishop. 
it  were  require<l  to  be  against  the  interest  of  the 
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See,  it  would  seem  to  be  so,  «s  strong  evidenceof  the 
peculiar  and  independeDt  priril^es  of  the  Ch^4&, 
of  which  the  uinotator  acted  as  president 

[Dr.  Wilson  appealed  from  the  decision.  The 
appeal  was  beard  by  a  Commisufm  of  Delegates,  com* 
po>ed  of  Mr.  Justice  Crampton,  Right  Hon.  Judge 
Perrin,  Right  Hon.  Banxi  Richards,  and  Ailasten 
Townsendand  Henn,  who,  on  the  ninth  and  tenth  days 
of  I^cember,  1^12,  deliTered  their  judgments  tery 
aiim  ;  there  being  a  difference  of  (^nion  as  to  Dr. 
Todd's  Toce,  Perrin,  J^  holding  that  Dr.  Todd  wis 
estitled  to  voce  at  the  election,  but  the  oUier  four 
aaembers  of  the  Court  being  of  a  contrary  ojuaiai, 
the  judgioent  of  the  Court  below  was  affirmed.] 
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ROUKKE  R  CAfiBOLL. 


^ailpt  re  3n 

C-rurr   ^sniuc 
>■   I,»  »*^ 

a«  Anicw  K 

rf  >u«C-inl   *»^ 

fa«c  M  aw  MC^ 

}v>i^  it  ift~ 
<*cv>>  Jt   -lit 

r%^e  ft'  ii6t~ 
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Ta^  w:e  an  appeal  ft^m  a  decree  of  the  Diocesin 
Co^:;r:  of  Ca^el,  condemning  a  will  of  James  Rourke, 

For  the  ippcaL— 2>r.  Joseph  RudcUff. 
C:cm — ^  HeTuy  Meredytky  Bart. 

n«.  RaWTLIFF. 
T**  >  T^t-nr  t.-'vel  case  comes  before  the  Court  on 
irwil  n^.^31  the  decree  o(  the  Diocesan  Court  of 
C*?ie"-  proovHiDced  by  the  Surrogate  in  1841,  con- 
otfc:::-!!^  the  wia  of  the  27th  of  March,  1&41,  not 
js  •-•.,<  S-in^  juficienthr  proTcd,  but  as  an  abtolaU 
*  r^f"i .  Tae  alledged  testator  was  James  Rourke^ 
J.  SK'~;l-r  .]>*.»a  or*  Wiliiara  Rourke,  who  died  shortly 
Ktocx'  ;he  aece-ted  in  this  cause).  A  caveat  was 
v-.t.r.vi    fci;;i&t  the  proof  of  that    will  by    the  im- 
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pngnrints — aiul  rcspondcuts  here — Messrs.  Carroll 
■nd  Jl'Cormack.  A  citation  issued  to  remove  tlie 
caveat,  anil  for  the  caveators  to  shew  cause  why  pro- 
bate of  that  will  should  not  be  {^ranted  to  the  promo- 
v^ib — the  appellants  here — John  nnd  James  Uourkc> 
the  deceased's  cousins-gcrman,  and  executors  in  the 
wilL  The  first  art  that  appears  on  the  transiniss  is, 
thai  on  the  9th  of  June,  1B4I,  Matthews,  who  was 
one  of  the  pmctors  of  the  Court  Iwlow,  rctumetl  tlie 
citation,  and  that  the  protnovcnts  and  inipugnants  a  Procior  ma; 
a|^ared  in  person,  and  severally  appointed  their  J^.l^^J,,' 
proctors   apud   acia^  —  the    promovcnts    appointing 

I  Matthews,  and  the  impugnants,  Owen.  There  is 
no  doubt  that  they  had  a  right  to  appoint  their  proc- 
tora  apitd  acta,  there  being  no  stamp  duty  on  a 
{iroxy  ;  and  that  appointment  constituted  their  proc- 
Um,  as  if  it  were  the  ordinary  written  proxic*s  given 
by  each.  The  next  act  lliat  follows  on  the  face  of 
the  transmiss  ou  that  day,  is  this  :  *'  By  consent,  this 
cause  to  be  heard  in  a  summary  way  next  Court  day." 
I  That  rule,  so  entered  on  the  same  day,  docs  not  cx- 
whether  the  consent  was  that  of  the  parties  or 
the  proctors;  if  it  was  merely  that  of  the  proctors, 
.agree  that,  witliout  a  special  authority  for  that  pur- 
pose, the  consent  should  not  have  been  received,  ot 
»the  course  of  proceeding  of  the  Court  altered ;  Initif 
it  was  the  consent  of  the  parties  themselves,  it  may 
hare  a  different  effect.  It  would  rather  appear  that 
t2ie  consent  was  hy  the  parties  themselves,  because 
they  were  personally  in  Court  just  before  this  time, 
Httid  the  consent  immediately  follows  tlic  appointment 
of  the  proctors,  the  two  acts  l>eing  entered  simnl- 
laneously. 

There  is  no  doubt  that  all  such  cau.<ie5  tut  this  in 
[the  Conststoriul  Courts  of  England  imd  Ireland  arc 

9x 


Ms  Cx*ti  DETCKMINED  IN   THE 


:*ti. 


pLruay ;  UMxciDtfaePterogatiTe  oolyYieingsummary, 
zzti  pnct;ee  ct*  she  PrerogatiTe  Court  resembling  th:U 
oc"  lateral  Ccxmfaer,  which  has  the  privilege  of  not 
b«ia;£  faoaad  br  the  oniinuy  rules  of  the  Coosis* 
G3r>al  Coorts.     The  judge  of  a  Consistorial  Court 
eaniifjc  by  hii  own  authority,  alter  the  course  of  the 
C<:ar^  w  as  U>  proceed  sommarilT  ;  and  on  this  point 
Cnk^^J'.fi  -z  •  B  expres ;  so  that,  laving  aside  the  con- 
se;:*  :c  zz-i  parties,  the  summary  proceedings  in  the 
easw  w:<iM  be  a  nullity.  Oughton  describes  a  sum- 
■Liry  priceeding  to  be  "  without  contestation  of  suit, 
^  a£iK.£Sj£i-xi  to  propound  al!  things,    and   to  con- 
**  z'.itzit  without  a  rale  for  ccnclusion."     Such  is  the 
■>:«ie  cc  proceeding  in  the  Prerogative ;  there  is  no 
nLe  to  propound  all  things,  no  rule  for  conclusion, 
azii  DO  express  cootcstation  of  suit  is  absolutely  ne- 
cessary, though  it  may  be  induced  by  other  proceed' 
bs^  ia  the  cause;  but  the  converse  being  holden, 
izx:  to  proceed  in  a  plenary  way  in  a  summary  cause 
c<>»  cc-c  work  a  nullity,  it  is,  in  a  great  measure, 
iz-i  rrvtice  ot  the  Pren^tive  to  have  an  express 
c>:z:c<ta;i:a  of  suit,  and  some  rules  usual  in  plenary 
ciuacs.  because  by  so  doing  more  time  is  given  to  the 
pir::f*  :or  consideration  and  defence ;  and  it  is  for  the 
jCTi::tiTe  ot"  third  persons  who  may  be  interested, 
:  ■■  i:  :hc  cause  be  not  too  hastily  closed  against  their 
■.nu-rvtction. 

\\"nj.L  w^s  intended  by  the  consent  in  this  cause  ? 
The  word  fummartf  does  not  necessarily  imply  the 
dbtccce  of  all  pleadings  which  would  shew  what  the  real 
flatter  in  controversy  was,or  to  what  each  party  should 
point  his  proofs;  and  pleadings  are  always  exiiibited 
in  the  Prerogative  Court;  and  it  does  not  necessarily 

(a)  TiL  TL,  No.  17- 
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hnply  that  the  evidence  should  be  taken  openly  and 
mirti  voce.  This  subject  is  illustrated  by  the  mode 
of  prorceiling  in  ciuises  ofdrfaniation,  which  rortnei'Iy 
we  used  to  have  in  these  Courts,  but  they  have  been 
propt'rly  discontinued,  nithough  they  may  still  be 
maintained  here,  as  in  England,  where  they  arc  not 
uncommon;  and  such  suits  sometimes  occur  in  other 
dioceses.  In  the  Irish  Act,  6  Geo.  I.,  c.  6,  is  a  legisla- 
tive declaration,  in  substance,  that  a  judge  of  a  Con- 
sistorial  Court,  of  his  own  authority,  could  not,  even 
at  the  request  of  one  of  the  parties  alone,  procccil 
stunoiarily  in  a  cause  of  defamation,  which  is  a  plen- 
ary suit ;  and,  therefore.  It  was  thought  necessary  to 
pass  that  Act,  which  provides(rt)  that  a  judge  of  a 
Conivistorial  Court  may,  at  the  request  o( either  party, 
proceed  summarily  in  a  cause  of  defamation .  This 
relaxation  was  reasonable  in  such  a  cause,  there  being 
no  parties  interested  but  the  proraovcnt  and  impug* 
nant,  and  no  intcrt'cntion  of  a  third  person  allowed, 
though  the  term  summary  was  then,  in  practice,  most 
liberally  construed;  yet  there  was  always  a  libel  filed 
containing  the  defamatory  words,  and  it  was  proper^ 
for  two  reasons  tiret,  to  shew  the  opposite  party  to  the 
speaking  of  what  words  defence  was  to  be  made,  and, 
secondly,  to  shew  that  the  Court  had  jurisdiction  ; 
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In  procceJ- 
liig*  in  vaiuiL-s 
of  (lefamalleu 
in  a  RiimmM^ 
oivj,  k  libel  it 
nlwai*  filed, 
l.ll  llMCti- 

(liiBC«  U  \akta 
riVI  nicr. 


(a)  See.  13.  "And  to  pr«v«ot  »U  cspeiuc*  and  unnecessary  deUyt  In 
'  CIO—  of^lefamatiDa ;  be  it  further  enacted,  bj  Un  authoritj  aforMud, 
'  ibal  ID  an  cau5ca  bcreafW  to  be  conunenoed  in  an;  MclMiaatieal 
'  Court.  00  acooaat  of  dcfamatioti  CDgiiiuilflc  iu  tlic  cco[e«ia.ilical  Court. 
'  it  ■hall  and  mav  be  lawful  for  the  eccIniaAtical  Judge  of  sttch  Court, 
'  U  tba  motion  of  <>rther  partf,  to  proceed  in  a  lammarj  wajr.  and  that 
'  vodiauonDarj  way  ofproceediuff  in  werj  or  any  cause  of  defamation, 
'  dwll,  by  the  aiilhorily  of  iHa  Act,  bo  reckontnl  and  dMni«d  to  lie,  to 
'  all  inl«nit9  and  pnrpotcs,  as  good  and  valid  as  if  the  Mtneliad  been  Ln 
the  nriliiuryand  plenary  way.any  U«r  or  cuatom  to  the  contrary  im>U 
'  wiihiitandliig.''  ' 
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t  without  oath)  upon  consent;  so  in  GaiU(a), 
nimentuiti  potest  partiuni  voUmtntc  ct  consensu 
mitti."  The  general  rule,  as  laid  down  in  Gaill(/t) 
is,  that  a  contcstAtion  ofsuit,  as  one  of  the  substantiols 
of  the  law,  cannot  be  dispensed  with:  "  Litis  con. 
*•  testatio,'*  (he  wys),  "  ct  alii  actu«  substantiales 
••judicii,  partium  consensu  tolli  ncqucant;"  hut  he 
mcDtions  aiitliorsy  who,  he  says,  limit  that  rule,  and 
in  No.  15  of  the  same  observation  he  says,  '*  in  multis 
^tsiBca  casibus  ralet  sentcntia  absque  litis  contcsta- 
?*tioiic  ;*'  and  in  observation  75(c),  he  shews  that  it  is 
Dot  essential  in  the  Im^wriol  Chamber ;  and  in  No.  7 
of  the  &anie  observation,  he  says,  "  ntillitas  cnim 
**  qiue  committitur  propter  ordinem  omissum,  est  juris 
**  poaitivi,  ueque  partium  vel  causarum  meiita  con- 
**cemens;  scd  tautum  ad  queudam  juris  rigoremcon- 
■■  servaudum  iuducta,  adcoquc  in  alia  instantia  repara- 
•*  bilis ;"  but  in  liie  summary.  No.  9,  he  says,  "  Citatio 
**  omitti  non  potest  quia  fundatur  super  jurluaturali;** 
but  I  can  find  no  direct  decision  iu  our  Courts  on 
the  point,  how  far  the  consent  of  all  parties  war- 
rants  the  judge  of  a  Consistorial  Couit  iu  proceed- 
ing in  a  cau&e  like  this  summarily,  especially  with- 
out pleading,  and  by  exumtning  witnesses  viva  voce 
in  open  Court.  Tbc  question  as  to  vlvu  poce  exami- 
nation was  raised  iu  tlie  appeni  case  of  Jones  v. 
Vantold^d),  but  there  was  no  decision  U|H}n  it, 
though  the  marginal  note  is,  that  "  the  witnesses  cun- 
mU  be  so  examined  in  ecclcsiahtical  Courta;"  but  the 
dous  not  fully  warrant  tlie  note  of  Dr.  IMiili- 
oiore,  and  nothing  is  said  there  of  consent ;  the 
api>fal,  too,  was  only  from  a  grievance,  and  not  irom 
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L  inoL  ^nraniry,  il  zm.  ia£mjac^  a£  which  no  odier 

a—tr  jiiE  -ait  rr^'t-mes  r^iLJi  be  iiM)aired  (rf,  tbougb 

Sr   jrtiurT'i  I^s  Bai.  ^^iiK  aZ  tse  procccdii^  below 

■•r-r*   ■»  :r7    rr^iri-ar ;  air  »a»  iht  point  decided  m 

^iidil    f.    i^if  •";/-&.  n^DSUDcd  in  Dr.    Browne's 

jjca-M .  siL  -nac  vm-  oaa  tstere  was  that  the  Dde- 

cm^  viuHc  3nce«t£3tc( n *-  ■»■.■■»•   hjd examined 

Tn*>i   *f  r*^  n.  £k-:kil  caueK.  hat  ht  prcJecmor  would 

1UC  uliKv  lit:  -£ui^U3  a&Ered  to  be  prored  rini  voce 

c  'Id  ti;:ir-ittr      Nfxaer  &d  Goodrin  t.  Gf«i2er(a) 

Of^nut  -=ii£   7*niic:  sZ  "Am  ««»  in   qnestiaa  in  that 

oiise    ^c»   -wTiEsatfr   tie  jndge   of  the    IVerogitiTe 

'7-iiir^  ic  xi»  i<«T  aE*'^  aatboriiT,  ooold  re-examine 

out    a  za*  wTamwCT  cxasined  alieadr  in  Uie  cause, 

Tfrnf    TifcvL   £r  ::W   W^oni^  to  inform  his  own  con- 

ftstsuT!.      Ltiri.  Oev  ajipears  to  think  be  could  not; 

Vic  zm  rimrvrr  ak  been  stated  by  Sir  J.  SiocA  in 

Ivr^sn.  1    n^vfi^t  i>  I,  v^  >@no  <ntb  the  judge  <tf 

■ihi    PrrrrirB^*  3b  Ireland  in  GifotUnn  t.  Gieder^ 

iihi    ri^iixi  x:^t£  iti^tv  CLOcloded  against  the  judge; 

:i:-  I  rx:  ri'i  :»:  r»»e  reported  where  that  was  done; 

.,;.^£.t;-    I -iix-f  fi;».-^'.r  ^?  «i  the  hearing  to  inform 

Ls  :»-  r:csi:-?tici?  reFt?  -jo  its  own  peculiar  grounds. 

T:.;  -;    LTt   s:c:-;  srcoj  objectioos  to  proceeding 

y-LT-niLr  -^  :*i  i  Ti-rrf  rir^  rv^  statement  of  the  case, 

m  '.^-  «*L-  •„:.:..:  lit  z-i'-uLs,^  exhibited,  and  bv  open  rirfl 

•' «  -  £v;.-  :;Lr  rn;    :oi  :>  tr.ii  the  cause  heard  cannot 

^    :.   I  L    -"  :■:' Lr>:*t-il  precisely  as  it  appeared  to  the 

;  ^   J-.   T^ -■:■■■  ■":  siw  ind  heard  the  mode  in  which 

:  ■ ,   ■'  :~  :s>:-i  r -^v  -.hv-r  te«;:mony.  and  also  the  origi- 

:.L.  ;\-   :  tv      Ir.  :r.i*  ruse  there  are  three  wills  put 

■". —';.•.',  Li.i  :J:-_ch  it  i«  a  case  of  allcUf^ed  forgeiy, 

".    ,.     -   :  . :   ?<:   :  :i    or.jiuals.   the    usual    luoiiition 

■.__>;..  ti..  ■  ::.or.  ■•i' siuJiu^  up  the  origtualf 
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e*,  and  the  latter  only  being  sent;  hutccrtainly    ,,.  *^2 


m  theory  the  judge  is  in  every  case  presumed  to  be 
^e  examiner,  though  the  duty  has  by  long  usage  been 
^Uegatc'd  to  the  registrar  or  examiner.  Anotlier  ob- 
jection applies  to  the  change  of  rules  in  Court,  from 
such  as  apply  in  plenary  to  those  applicable  to  sum- 
mary causes  only  ;  how  is  the  registrar  of  a  Court  in 
rhich  ail  causes  are  plenary  to  change  all  at  once  from 
rules  of  that  to  those  in  which  he  had  no  practice, 
as  to  enter  rules  correctly  and  properly  ?  But  a 
iger  objection  arises  where  the  consenting  parties 
not  the  only  persons  interested  in  the  assets  of  or 
administration  to  the  deceased^  but  third  persons  have 
right  to  intervene ;  for  example,  when  one  party 
[or  both  may  be  executors  under  wills  in  which  they 
not  tlic  only  legatees,  or  if  both  or  cither  of  the 
ties  be  individuals  only  of  n  class,  as  next  of  kin, 
•uch  like  ;  for  if  it  be  the  rule  that  an  intcrvcnicnt 
ist,  generally  speaking,  take  the  cause  as  he  tinds 
•ach  intcrvcnicnt  would  be  bound  (if  it  be  not  a 
lllity  in  a  plenary  Court)  to  proceed  summarily,  and 
rim  voce  evidence.  The  executor,  prima  Jacie, 
ircRcnts  all  the  legatees  in  a  suit;  but  the  question 
what  right  has  he  to  take  such  proceeding  out  of 
course  of  the  Court,  so  as  to  affect  or  prejudice 
rights  of  third  persons,  perhaps  the  rights  of  nearly 
[whole  cla&s?  The  waiving  of  a  particular  rule  or 
ni&ing  with  the  oath  of  a  witness,  as  mentioned 
fore,  would  not,  it  is  to  be  observed,  be  an  entire 
ige  of  the  course  of  the  proceedings ;  but  when  a 
is  carried  on  as  this  was  below,  as  it  were  per 
iJfttm,  where  the  day  of  the  return  of  the  citation 
might  have  l>cen  the  day  uf  the  hearing,  without  plead- 
ings or  rules,  what  time  or  opportunity  would  be  af- 
fonled  to  any  one  to  intervene?    And  yet  a  question 
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erifi' 
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Carsulu 


'.sag  :]eT3za^r»  d  tbc 
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-»*•  »-ia  3r 


ihi^  V  ^1^.  vitEiaa  knowLcdge,  say  of 
ir  £11.  IE  rffi  scans.  «'  sAJi  dtatxn,  and 

"QKT   SB— Qll£  4!!lIIt^L-  *T*'T"I  3iIC   DBF   toCD    ID  utnT 

i»r  -Bir  r  imieric.  -sraei.  x  cctcbbIt  of^t  not, 
Kz  I  wi'auu  i«c  •»"■"  n  evtt  aad  f  lyfWf  ■    When 
'se  ■■  ■    iriii&  ws  >v  iaei  «riCe^atia«,  nd  it  1117 
m  v^ia    ■III!     Ill  ■iiiig  mai  cacrr  of  the  ami  nhs, 
^nae  -nae  a  ^^^  mA  I3e  pvn^  wfe  fas  an  interest 
IK  a  IBUW3IBU?  ic  SESQ.  W  ibe  plfd«i*g  md  tlie 
]3az0>  IT  waft9K9  iue-iui  »  he  rxaaiaed,  wbetber 
'St:  TTtwcsssasiSi  v?  sneoHBK  tor  pMcctiug  nis  ngnts, 
su  2c!  v-il  nic  xri»k  W  ^Kier  tW  ■crejBity  of  in- 
-E-^^nor  xDun  vesne  sk  pnnf^a^  vfaidi  we  opai 
■a  -zsK  mhuc     2«  aa  very  fsaBarr  procccdii^  Ae 
ucg'ao  IT  vraes  mx  ae  fiTyorcd  of  altogedier  in  a 
aoE-ET  IT  m  saaxL  vjcsimk  tke  poasibilitT  of  nitcr- 
■vaaur,  nut  1  jacnre  <r  our  «f  the  next  c^  kin  miy 
'■»  -311E-  7UC  n  I  mrm  «BC  «  kis  on  risk  ind  expense 
mu  n3use-i  la  m.  k%  'sm  prscesc,  oe  the  gnrand  of  his 
snu^rti'ar'i   uBi  HnvwEeii  acquiescence  in  the  cause 
»:tfr:-n    id  rjti.  i  nrtt  V  rnterrene  as  I  mentioned. 
■   "^  :;ir:.n:r   l1  xieie   c*.:eKkicn::ons  together,    I  am 
:;ex-7  ;r  .xi:i^-:a  t3a=  c*  nose  ought  not  to  hare 
it^^n  i.j.'»*i  :^  '>f  iemi  a*  it  was.  per  saitum,  and 
T  n:'.-!!;  -m-rizffi  ilji-^v^ac-  bv  vivd  rocf  evidence,ereD 
■v-z:  -\i  .-.-cae:::  :c:2e  lairties.  however  desirable  it 
^.  _ii  :«f  :.   'j3.-re  -jx  Tifniict  ofa  jurr  on  such  tcsti- 
i:  -cj       Ii  i  i^oiiser  ii;ie>xioo,  however,  whether  the 
7i-:eit"'^ZiC  "Ja  S;  rrvaied  a»  a  nullity  by  the  indiri- 
_  .x~  "pxrr.-i^  -xoMccnng  to  it :  a  judge  is  not  in  all 
r-Lje»  '>:ti~i.  z<x  s  v.  hU  duty,  to  make  the  consented 
Z'.i  rurr.ei  1  r^e  ot"  Coort.     Although  in  the  tempo- 
re Cccr^^  ireceraily  speaking,  they  are  desirous  of 
£zo.x:rL^-n^  idir^icHis  and  the  waiving  of  strict  rules 
iT.c  r>r.v:'s.  vet  thev  have  <Mten  refused  to  make  a  con- 
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of  the  parties  a  rule  of  Court,  or  to  act  on  it 
where  there  was  an  apprcliension  that  prejudice  might 
consequently  arise  to  third  persons  having  an  interest, 
though  remote,  or  where  it  might  militate  against  pub- 
lic convenience.  In  Barber  v.  Dixon,  Lord  Hard- 
wieke,  in  an  action  brought  for  a  malicious  prosecu- 
tion against  a  husband,  refused  to  let  his  wife  be 
examined  as  a  witness  against  him,  though  he  con- 
scntc*],  it  being  contrary  to  the  policy  of  the  law ;  so 
in  the  Duchess  of  Kingston's  case,  he  would  not  allow 
the  examination  of  two  witnesses,  who  had  been  sworn, 
to  be  waived  :  and  there  arc  two  very  recent  cases, 
before  the  Master  of  the  UoIIs,  Sir  M.  O'Loghleu, 
where,  on  the  principle  of  possible  prejudice  to  the 
rights  of  third  persons,  not  parties,  he  refused  to  make 
a  consent  of  parties  a  rule  of  Court  ^  in  the  one  case 
he  refused  to  permit  a  person  to  he  appointed  receiver 
OTer  an  estate  on  his  own  recognizance  merely,  with- 
out sureties;  and  in  the  other  he  would  not  appoint 
a  receiver,  though  on  the  consent  of  all  the  parties  in 
the  cause,  without  an  affidavit  that  the  consent  was 
signed  by  all  persons  interested  in  the  property. 

I  ihouglit  it  right  to  say  so  much  as  to  tliis  novel 
practice,  which  ought  to  be  discontinued  till  autho- 
riiedby  Parliament,  being  in  derogation  of  the  right 
of  intervention,  and  directly  contrary  to  the  principles 
of  the  Ecclesiastical  Courts;  but  I  am  not  prepared 
to  say  that  the  party  who  has  consented  can  ap|>eal  on 
that  ground.  The  only  way  in  which  advantage  can 
he  taken  of  the  irregularity  by  »  consenting  p.irty  is 
by  contending  that  the  whole  proceedings  should  l>c 
treated  as  null  and  void,  and  the  Court  itself  is,  c.r 
officio,  hound,  if  the  proceedings  un  the  face  of  them 
I  arc  notoriously  null  and  void,  to  declare  them  so ;  the 
I  Court  of  Delegates,  if  the  case  goes  to  them,  may  be 
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*.  ezecuton.  Bt^ 

tkube 

that  he  flBw  tW  deecMi 

heaid  lk«  R^ 

tmA  CSV  hia  st^  tt,  mA  tbl 

taheswkaes;  that  heatudcdil, 

mm  Mkhwl  Fhn  aho  attest  it ;  and  ihil  tk 

haaded  to  the  promoTtal. 
that  the  deceased  bid  him  take  it 
This  witaen  lived  near,  and  was  then  i  fir* 
m  tmewn,  of  tnm  sixty  to  scvent;  »atk 
M«xa^Ded,  he  sajs  the  execution  ma  be* 
fire  and  six  in  the  morning-,  when  it  wat  Mt 
dajl^t;  that  he,  Flynn.  aiid  Juhn  RourkeonljwcR 
prewDl ;  that  a  person  of  the  name  of  Fcehclv  oMS 
for  him  to  go  there,  telling  him  John  Rourke  waotrJ 
him ;  that  Kcchuly  went  with  him  as  far  ta  the  daot 
of  the  house,  and  then  went  away  ;  and  thai  iht  de* 
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d,  when  he  handed  the  paper  to  John  Kourlcc, 
'MkI  It  was  his  last  will.  Flynn,  the  other  attesting 
witness,  swears  tliat  he  was  the  whole  night  of  the  2Gth 
sitting  up  in  the  deceased's  house  ;  he  remembers 
Bergin  being  sent  for  by  deceased,  and  he  says  Ber- 
gin  and  he  were  called  up  to  the  deceased's  bed-room 
by  Joliii  Uourke,  who  and  the  two  attesting  witnesses 
alone  were  there ;  he  agrees  with  Bergin  that  tlie 
deceased  was  sitting  up  in  bed,  and  as  to  the  reading 
and  signing  of  the  will  he  is  also  cross-examined,  and 
agrees  with  Bergin  that  the  deceased  signed  it  without 
ally  assistance.  There  is  uo  contradiction  at  all  that 
1  can  find  between  Bergin  and  Flynn ;  and  thus  a 
prima  fucie  case  is  made  out  as  to  the  execution  of 
the  will ;  and  as  to  mental  capacity  there  is  no  doubt, 
because  he  appears  to  have  been  capable  about  half 
an  hour  before  his  death. 

To  rebut  that  case,  evidence  has  been  given  ou  be- 
half of  the  now  respondents,   who  claim  to  be  the 
executors  under  a  prior  will,  doted  the  21st  of  March, 
]&4I,  the  import  of  which  will  is  to  leave  the  same 
Mrs.  Rourkc,  for  her  life,  the  profit  rent  of  a  hold- 
ing called  Grady's  holding,  with  remainder  to  John 
Carroll,  and  deceased's  farm  at  Clonboo,  held  un- 
der Lord  Carrick,  to  Thomas  Carroll,  and  the  house 
and  farm,  &c.,  that  deceased  resided  on,  to  respon- 
dent M'Connack,  be  paying  to  the  Rev.  Mr.  Ban- 
nin,  1*.  P.t  £50  for  certain  charitable  purposes,  ac- 
cording to  deceased's  private  instructions,  and  cer- 
tain  debts  not  specified,  and  to  appoint  Mr.  Bannin 
rcsiduar)-  legatee.     The  same  Rev.  Mr.  Bannin  was 
produced  on  their  part  without  having  released  his 
legacy,  who  ^iwore  that  he  was  intimate  with  the  de- 
ceased, and  that,  the  deceased  being  ill,  he  attended 
him  about  u  niunlti  after  the  deceased's  father  died, 
which  was  in  Scptcuiber.  1840  ;  and  that  the  deceased 
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ML        ^M.  iinn  be  wished  to  settle  his  sfl^irs,  and  intended 
■    karin^  :3us  diief  part  of  his  property  in  chanty,  and 


he  w  leaving  oodung  to  the  Roui^es ;  that  in 

tae  wC.  amie  br  the  deceased,  James  Rourke,  at  that 

time,  a:  wiisess's  inteHerence,  be  left  X30  to  a  uster 

«t  prxnoTeat ;  and  he  adds  that  the  de<%ased  then 

gave  viraeai  chat  will,  with  leases  and  other  confiden* 

tBtl  p>pe?v  sod  he  does  not  say  that   they  do  not 

zemx-z.  in  ha  poaseaaoo-  That  will  is  not  produced  or 

shr«ni  £j  ixare  heen  lost  or  destroyed,  aotwithstandlDg 

w^ilca  paroL  evidenee  of  its  contents  were  given,  which 

■  cGOcnrT  to  law.    He  goes  on  to  say,  that  in  March 

lAjr^anfe  the  deceased  toU  him  he  wished  to  make 

awcher  wdi.  and  gave  him  iostmctions  for  it,  in  which 

he  was  omitting  the  giri's  legacy  before  mentimed; 

■pea  which,  be  sajv  he  asked  the  deceased  did  he  not 

sean  co  leare  it ;  wberenpon,  be  says,  the  deceased 

leptjed,  chat  the  condoct  oi  the  Roarkes  since  Uie  for* 

■er   wOl  was  snch,  that  he  would  not  leave  them 

iBTzzir^i  tku  be  \  che  witness)  then  got  the  will  of  the 

-l>t  Mircb  drawn  up,  and  that  the  deceased  executed 

is  .n  :"--c  presence  of  witness  and  of  two  attesting  wit> 

De?*«>.  which  will  he  produced  ;  but  it  is  not  iH-oved 

icCw  ruinc  10  law.  because  neither  of  the  attestine  wit- 

ncases.  lh^.■i.^  IiTiag.  are  produced,  and  the  only  evv- 

il^T.ctf  cf  i:  i*  che  parol  cestimony  of  Mr.  Bannin,  the 

r\>;d^iirT  '.e-^«ee  in  it,  which  is  not  legal  evidence, 

a:'.  J  i:  lecst  one  of  the  attesting  witnesses  should  have 

Kx-r.  prwdjced.     Mr.  Bannin  adds,  that  he  thinks  the 

>>:-.ature  to  the  will  of  the  2"tb  March  is  not  the 

litvtijcd's  handwriting,  that  he  never  saw  the  decea- 

>t-d  n-r.te  h:<  name  with  two  ss;  he  adds,  also,  th^ 

dK^t  on  hour  before  the  deceased  died,  he  asked  him 

did  he  wish  to  make  another  will ;  he  said  be  might, 

if  ho  \ihe  deceased)  got  Mr.  Molony  to  draw  it;  but 

that  It  lie  (the  deceased)  should  die,  the  will  witness 
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wrote  for  him  would  do,  menntng,  I  suppose,  that  of 
the  21st  of  March  :  and  he  says  that,  in  answer  to  a 
question,  the  deceased  said  he  made  no  will  after  the 
one  of  the  21st  March.  If  that  will  wasgciiuincand 
duly  proved,  it  would  certainly  render  it  improbable 
that  he  should  execute  another  so  soon  after;  but  that 
improbability  is  somewhat  weakened  by  the  fact,  that 
the  deceased  had  made  a  very  different  will  the  latter 
end  of  Septeml>er  before,  and  by  deceased  saying  that 
he  would  make  another  will  by  a  different  drawer,  if 
he  should  live  long  enough  to  do  so.  Now,  Mr.  Ban- 
niu,  however  respectable,  is  an  incompetent  witness, 
because  he  has  a  legacy  under  the  will  he  supports, 
of  the  2l8t  of  March,  of  £50,  and  he  is  also  sole  re- 
ftiduary  legatee  in  it;  yet  he  ts  the  person  who  is 
brought  forward  to  prove  the  strong  part  of  the  case 
against  the  latter  will  of  the  27th  of  March,  having 
also  been  the  drawer  of  the  will  under  which  he  has 
the  interest.  In  a  proceeding  so  irregular,  and  where 
nothing  is  noted  in  the  transmiss  of  any  observation 
or  point  made  by  eitlier  proctor,  though  some  must 
have  taken  place,  we  are  not  to  rci|[uirc  it  to  be  shewn 
that  the  same  fonnal  objections  were  taken  to  parti- 
cular witnesses  as  in  a  regular  proceeding ;  yet  Mr. 
Bannin  must  have  been  objected  to  as  an  incompetent 
witness,  for  on  the  day  after  it  was  thought  necessary 
that  he  should  release  his  interest,  and  it  is  entered  on 
the  acts,  *'  tliat  the  Rev.  Mr.  Bannin  came  into  Court' 
^'  and  renounced  his  {pgticyapud  acta  ;''  but  is  that  the 
my  to  release  a  witness?  and  the  act  was  not,  at  all 
events,  entered  until  after  he  was  examined;  and  were 
it  a  legal  release,  he,  according  to  the  rules  of  every 
■  Court,  should  have  been  re-examined,  he  having  been 
'examined  when  interested.  Hcforc  tlie  entry  that  Mr. 
Banniu  renounced  apudnctOy  he  was  made  the  instru- 
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»•**-       lui^ir  IT  r^»Tur  miiT^  ilegiL  ^^^ewtr  to  the  Court, 


_    irr  U£  iaiup*L  n.  t  -nmer  vinfa  w  Axted  he  recnred 

*-"'=*=^     Tnm  -tu!  lies*    umusf  !>»:»'  flf  Mrs.  Roai^e,  the 

■  Ml        nri'iurniis'  ir  .'•uean  3^Piri£.  «^c&.  thtn^ieceind 

aiii  mnt-fiur  Bniour  "^  ks  -ef  CcRiTt,  die  tnnsmHi 

saspFk.  TO^  iiic  r'^'SL  TL  »  k  «^  '  tboQvh  it  pmpottt 

Ti   w   1  vll    IF  iuesasK^'i  ixtd  3t«h  Marriw  l^U 

niii  TT  iK  aigsnyx  -  luc  j:  v-b  rcofadered  as  evidence. 

TiK  !!£:=:  v-i:n^  -7rurn»^  »«  P.  Reillr,  to  «r- 

''iiMinm  Zinnia.  »  ^x-  :2i*  'Secsaaed  faaring  said,  jost 

iciir!  le  neL  zhic  ■zke  wtl « lae  21st  was  the  list  he 

iai  noiiif     inc  XiCy  cart  *e  die  deceased)  was  then 

m  wiaiL  true  it;    SLf^y    sKad  a  qiaesdoD  sereral  times 

leifT!  It-  rrjuiRL  iib£  Sdc  ■^en  he  was  called  on  to 

«iri  fnmH  uT'T'nimc  rv^iTTe  to  a  torf-hog,  he  could 

ini7  "VTJif  rtr-K  JAsen  ce  Is  same.     The  diancten 

IT  Tym.  aai  3ex3  c¥  «h<^T  onimpeached;  no 

wno^  -vw  TTU^nnad  ts  d«v  that  either  (rf'them  wai 

in-virun  :c'  m^z:z  x9£b  lii$  oath,  bat  it  was  sought 

Ti  sscTpf:-  JTyrzi.  *7  &f  endesce  of  a  person  ofthe 

iiLEi;    :r  5i.-iir-  »!■:  fw:-:*  ihst  Flynn  had  been  s 

7r:t.*sa-  -wrr*?.  :i_:  wb  iisziaied  by  the  Barrister  on 

::•;    r-.t^T-ii.:::   ::*  i  >lr.  Brme;  that  was  not  qnite 

ia=:s-'ur:.:'rT  r^.-i-s:-,  beeia*e  the  nature  of  the  com- 

T'li."':  VIS  -  :<:  fi-i^n  :  nor  was  it  shewn  whether  the 

:*:':ir-!:Lii:  wi»  In  wT\iin»  or  not.    Supposing  that  to 

*:iiTf  s:  — -5  -"r^-  :*  a  nun  to  be  pronounced  unwor* 

zzj  ::'  CT^^i  bKaase  he  serred  processes? 

Ore-erre  nrw  the  evidence  to  support  the  credit  of 
FItx::.  J;-hn  Kennedy,  a  neighbouring  farmer,  gare 
b.2:  in  exc«Iient  chaiacter  for  quietness  and  honesty ; 
and  Wm,  Cirro;!.  a  Urmer  of  about  fifteen  acres,  swore 
that  Fiynn's  father,  who  was  a  process-server,  having 
been  murdered,  Flynn  was  permitted  by  the  Barrister 
to  act  in  hi>  >tcad  till  further  order  ofthe  Court,  when 
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itber  person  obtainetl  the  situation,  and  was  a[»- 
ited  in  Ills  stead.  That  does  not  throw  any  slur  on 
lis  character,  and  there  Is  not  any  that  I  can  find  upon 
except  what  may  be  deduced  from  wiiaL  he  swurc  ; 
I  this  wi  tnessgivcs  Flynn  a  character  for  being  honest, 
liet,  and  industrious^  and  says  that  he  supported  his 
>thcr  and  his  father's  six  children  by  his  exertions. 
The  next    witness  produced  was  Edward  Dow- 
ling,  one  so  profligate  on  his  own  shewing,  that  1  do 
think  him  entitled  to  the  slightest  credit ;  and 
;t  it  ts  upon  his  testimony  that  another  most  material 
irlof  the  case  rests;  he  is  the  brother  of  Mrs.Uourke. 
ftic  step-mother  of  Joseph    Rourke,   the   deceased 
in  this  cause  \  and  he  says  that,  at  the  same  time,  after 
Wm.  Rourke  (the  father  of  Joseph)  died,  John  Rourke 
called  on  him,  and  told  him  a  report  he  had  heard  of 
ihc  contents  of  Joseph  Rourke's  will,  and  offered  wit- 
ness two  acres  he  held  under  John  Rourke,  at  a  shil- 
ling an  acre,  if  he  would  hold  back  from  proving  the 
wills  of  William,  the  father  (for  it  appears  that  he  hod 
made  a  will  shortly  before  he  died),  and  of  Joseph, 
the  sou  (the  latter,  by  the  way,  was  then  the  will  of  a 
living  man) ;  after  that  he  says  that  John  Rourke 

I'  went  to  Joseph  to  learn  from  him  the  contents  of  Iur 
Snrill;  and  when  he  came  down  stairs,  he  says  that 
John  Rourke  said  to  him,  that  he  was  not  wiser  than 
«rhcn  he  went  up,  and  bid  witness  go  and  tell  Joseph 
that  he  should  be  waked  in  a  barn,  which,  I  suppose, 
is  3  disgrace  in  the  country;  and  that,  if  he,  John 
Rourke,  were  to  swing  for  it,  he,  John  Rourke's  bro- 
ther, should  inherit  the  land  after  his  death.  He  says 
the  deceased  then  rallied,  but  got  ill  again  in  March; 
but  he  does  not  say  that  he  gave  that  message  to  the 
deceased.  This  witness  then  proceeds  to  tell  the  in- 
structions tliat,  he  says,  Joseph  Uourkc  told  him  he 
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u  r^  for  tke  wiQ  dnwn  by  Bumin,  vfaicb 

,  »  HIE  priK^  :  mC  dicD  hr  goes  into  nutter  cilctiU- 

isc  n  nam^  -at  Cosrt  int^  tfe  bcfief  (if  his  ni- 

ofns  w  crediUr^  di«  John  Rooi^e  and  Miduel 

F711L  v=T  cnucemrd  is  t^  fcrgerr  of  a  will  ontbe 

S^m.  tr  ')&tcai.  viueri  if.  iLe  p^wr  whicfa  Mr.  Bmnia 

uoff-c  n  nt  Crmt,  aod  which,  be  siid,  he  gotfnn 

]|f  w  I>tiiaiL     Hf  OTS  thit  on  FridsT,  the  26th,  bear- 

mf  Tfteri  vet-  ves  dvra  it  the  lime^hi,  he  sent  it 

•  (  aiKX  K  nifte  {lor  Mn.  Romle,  the  step-mother, 

vtsaat't  sixer,  okd  idnx  the  came  down  with  John 

^Hccc :  rmc  a  frioid  d  the  Rom^es,  Thonus  Uoyd, 

WW  3ICI.  K  iik£  npoK  of  the  witness ;  that  they  got 

tarn,  u  irrtv  t  wiD  u  pkue  the  Roorkes,  ami  the 

*-ionw.  mai  xhv  the  wixaes  i  the  brother),  and  he  ays 

ihc  u.  Oie  wi=neHL  witchnig  his  opportunity,  went  it 

iz  I'ctotk  m  xaE^tf  to  the  deceased's  room  with  the 

rmez  m  arswa.  and  lee  down  the  mrtain,  and  took  die 

nanc  re  ib£  dMtcaaed.  as  if  to  feel  his  pulse»  whicfa 

t**  '.ML  lit!  iiefcwd  was  all  be  wanted  ;  and  that hiv- 

'■'■:£  r.:    -.■:  i.-yi  «'  -ij  hind,  he  put  the  pen  into 

i  LTtc  iiift  wTiCf  Uie  defeased"*  name  with  his  own 

;:•:  5iTt-t5cC~f  hini.  tie  deceased  not  knowing  what 

•  TT'i-ici  «-«j  o;-ir;^.  He  say*  Campicn  and  Flynn  wrote 

\  -nr  nkuvf-  is  wlta^s^es  to  it.  being  then  in  the  n»m. 

I:  Fit  I,  rrH'-j  wi?  acressory  to  that  foi^ry  on  the 

J  <::  Ml-;-.  :i  wonU  haTe  tended  to  shew  that  he  vras 

t  r«:>cc  !  "«->  to  commit  a  tbrgery  on  the  27th,  for 

S-  iii^ir?  poKHTcIr  thai  Flynn  knew  what  the  paper 

vKJk  asc  i::xi  John  Roui^e  brought  him  there  to  sign 

tS-  V.!':  c:'tSc2r<h  March,  and  that  John  Rourke  was 

r-rt-^-^t  uJ  knew  what  it  was  uid  that  it  was  irnme- 

c:i:e]y  ^ter  dated  by  witness,  in  the  kitchen,  before 

Jo'nn  R<>urke,  whom  fae  implicates  in  the  whole  tran- 

>*:ti.'r      He  saT?  that  he  returned  then  to  the  de- 
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;lock,  after  which  he        1842. 


room,  till  aI>oiit  two 
^Deturned  a^^ajii,  and  remained  till  between  aix  aud 
^■ren,  after  day1igt)t>  and  tlic  cnndles  were  put  out ; 
lie  terms  his  own  will  the  fratidiilent  one,  with  great 
candour;  he  says  afterwards,  that  he  returned  again 
to  Joseph  Kourke,  the  deceased,  between  eight  and 
nine,  just  before  his  death,  and  he  says  he  did  not  see 
Ikrgin  tliere  on  the  morning  of  the  27th  (and  his 
object  is  to  prove  an  alibi  for  Bergin) ;  he  says  Ber- 
could  not  have  been  there  without  his  knowledge, 
It  cannot  answer  as  to  the  lime  be,  witness,  was 
ray  between  seven  and  eight  (thougli  he  had  just 
sfore  said  hct^veen  six  and  seven)  ;  he  says  Mrs. 
irke,  the  step-uiuther,  was  in  the  house  all  through. 
fow,  as  to  Flynn  signing  this  paper  of  the  26th,  he 
Imitted  that  he  signed  it,  but  swore  it  was  at  the  de- 
|re  of  the  witness  Edward  Dowhng  that  he  did  so, 
that  he  did  not  kiiuw  ivhat  it  was  he  was  signing ; 
Campion  also  signed,  and  that  the  deceased  was 
bed  and  knew  nothing  about  the  matter.    The  ob- 
ject of  Doolan  was  to  impbcatc  John   Rourke  and 
Flynii  in  the  forging  of  the  paper  of  the  2f)lh,  which 
was  placed  before  the  Court  only  in  the  way  described. 
But  now  look  at  that  paper,  it  subverts  his  testimony 
Kid  credit  altogether;  it  purports  to  bequeath  to  his 
Ktep-mother,  Mrs.  Aune  Uourke,  his  lands  at  Lisda- 
Icen  and  Clonboo,  in  trust  to  pay  ofT  his  debts  and 
tho^  of  his  late  father,  with  revei'sion  of  those  at 
Clonboo  to  Patrick  Rourke,  of  Clonboo,  his  cousin 
german  ;  a  life  use  in  the  lands  of  Lisdalcen  to  Mrs, 
Rourke,  with  reversion  after  her  death  to  his  cousin-ger- 
man,  William  Rourke,  of  Clonboo;  his  live  stock  and 
household  furniture  to  Mr,  Rourke  ;  to  Edward  Doo* 
Ian,  a  field  containing  about  one  acre  and  a  half,  with 
grnss  for  a  cow  during  his  Iif«,  with  reversion  to  Wil- 
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hmn.  Sinckr :  md  ^fmMt  Mra.  Anne  Roinie  sole 
^Lsncti.    Juns  Roto^  jnd  James  Roorke,  Uie  pro- 
niweniL,  n»wf  doc  ^n  mtocst  nnder  it,  and  that  for- 
r^r?  *»-  D  iiMniii  iffd.  made  far  the  beiie6t  of  Doo- 
amL*  axvr.  Ifci.  U^mAt,  wbo  was  sole  executru,  and 
a  E9ue:  lec^et  b  H.  and  far  die  benefit  of  DooUn 
famaeiii  akt  a  drrwr  aader  h.  Is  it  likelr  that  FItud 
fciipw  iif  w»  spam?  a  »iIU  supposed  to  be  execnted 
\k  TTri  OMoaed.  via  Docdan  himself  appeared  only 
■a  IK  weBnf  oiepDlK  of  tiie  deceased,  aod  so  declared 
&  ii*f  inner  It  it  aarir  incredible  that  John  Rourke 
anc  P-'TTB  Timid  aKst  in  forging  a  will,  merely  to 
r-r«  &  bme£i  to  t^  siep-mocber,  and  to  DooUn  and 
toten,  m  tccal  exdonoD  of  John  Roarke  and  the  pro- 
mpms ;    ad  '»  a  ■an  who  oomes  forward,  avowing 
a&c  ii-imiKS  baaaang  of  his  own  forgery,  to  be  heud 
aac  briiefvd  to  diacrrdit  and  brand  with  a  felony  the 
tvA  wixxmsB  to  the  will  of  the  27th?  He  cannot  be 
aid  to  be  ia  ibe  ligrfat  of  a  person  received  to  give 
tcstimjcy  a^vBH  hi*  aocoDi|Jices,  for  it  is  not  the  in- 
sr-cTw^t  ibe  two  had  attested ;    and  he  has,  I  think, 
faciei  i:-  implicate  John  and  James  Rourke,  or  either 
rt  tJ>fTE.  ID  hi*  own  confessed  forgery.      But  DooUn 
lEa*;  DX  be  considered,  in  the  evidence  he  gave,  as 
pert;nir  aside  altogether  his  forged  will ;    for  in  the 
*jupe  in  which  the  proceedings  of  the  Court  were, 
the  cnlv  decree  made  being  that  the  will  of  the  27th 
was  a  forgery,  and  not  genuine,  if  a  suit  were  now 
instituted  between  the  executor  of  the  will   of  the 
^2i*h.  and  those  rdying  on  any  of  the  other  docu- 
ments, could  his  testimony  be  read  against  the  ex- 
ecut(»-,  not  being  a  par^  in  this  cause?     Doolan  was 
not  satisfied  with  the  will  of  the  2l8t  of  March,  though 
it  made  a  provision  for  his  sister,  Mrs.  Rourke,  that 
ga\e  her.  for  her  life,  the  profit  rent  of  Grady's  hold- 
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Tng>'^be5ides  the  annuity  left  her  by  her  husbtiiul. 
Doolan*s  evidence  must  be  all  tlnown  out  of  tlie  case; 
it  tend*  to  injure,  not  serve,  the  case  made  against  the 
will  of  the  27th  March.      As  to  the  alibi  o(  Bergin, 
Doolan  swears  also  that  Kitty  Carroll  and  Kitty  Dunn 
were  at  the  house  of  the  deceased  the  whole  nif;ht  of 
the  26lh;  Kitty  Carroll  only  was  produced,  and  her 
testimony  is  merely  this,  that  she  did  not  see  Bcrgin 
there,  but  it  appears  she  left  it  early  in  the  morning ; 
she  is  the  sister  of,  and  resides  with  the  impugnant 
Carroll.     Michael  Flynn,  a  servant  boy,  not  the  sub- 
acribing  witneiuuf  that  natne,  says  he  left  the  house 
•bout  six  o'clock  in  the  morning,  and  did  not  see  Ber- 
gin.      Fcnnclly  was  then  examined,  and  saj-s  that  he 
went  for  Bergin  ;  that  Michael  Klynn  (that  must  be 
the  servant,  and  not  the  attesting  witncss)cflnic  for  him 
and  told  himto  bring  Bergin,  which  he  says  he  did,  just 
about  daylight  on  the  '27lh.  and  then  went  ivith  Ber- 
gin to  the  deceased':!  house,  and  then  returned  home; 
he  says  alst)  that  iiflerwards,  on  the  same  day,  Bergin 
tohl  hini  (hat  he  had  witnessed  a  wilt  for  the  decea- 
sed.     He  thinks  it  was  Friilay,  as  he  attended  the 
market  at  Thurles  the  next  day;  this  has  been  fast- 
ened on  as  showinghini  tube  unworthy  of  crciilt,  as  the 
next  day  to  the  2(>th,  and  not  27th,  was  Saturday ;  but 
he  might  have  confounded  the  transaction  in  point  of 
time  without  being  perjured.  There  is  no  insinuation 
against  Bergin's  character ;  he  swears  positively  to 
being  there,  as  to  what  brought  him  there,  and  as  to 
what  passed  when  he  was  there;  and  therefore  he 
must  be  conupllyand  wilfully  perjured,  and  without 
any   apparent  interest  or   inducement,  if  he  is  not 
telling  the  truth.     Observe  what  Mr.  Wright,  Lord 
Canrick's  agent,  says  of  Bergin ;  he  says  that  he  knows 
him    fourteen  years;   and  that  he  is  n  joint  tenant 

«  t  2 


lS-t2. 
ITU.  Term. 


•'  C4*E5  DETERMINED   IN   THE 

_  ^        :i=iier  Loni  Carrck  of  200  acres  ;  that  he  considers 

J—'. ijs  IS  a  perwn  oi' very  good  character,  and  rather 

i.  nxi  LX-Te  ts*  ^^neral  class  of  tenants  in  that  country. 
,  T"i3  mime^  swears  that  in  the  month  of  September, 
'•x-.r-z  the  deceased  died,  he  suggested  to  him  the 
?*^:^e^  o:  seniins:  his  affairs,  and  told  him  that  he 
c-'i^^u  ;c  the  fint  instaQce,  to  provide  liberally  for  his 
«s«P"aK-thef,  as  she  wis  always  kind  to  him,  and  ad- 
-i-::^  z'ii}  to  leave  the  reversion  of  the  land  to  the 
Rc'.^e&  as  the  lands  came  down  from  the  common 
£-i2C:*:ier  of  all ;  and  the  deceased  replied,  *'  that 
>  «-i:  I  intend  to  do."  That  does  not  exactly  tally 
w~.:'~  whas  the  other  perwn's  parol  testimony  stated  to 
"-*  zhe  import  of  the  alledged  will  of  September ;  but 
ihjz  could  hare  been  set  at  rest  by  the  production  of 
:~j:  ix'unient.  admitted  to  be  in  the  tvitncss  Bergin's 
v-Jst^xiT.  inJ  not  laid  before  the  Court.  He  says  he 
r.c'Ter  heard  the  deceased  use  any  hostile  expression 
w--~  Tfspev't  to  the  Rourkes,  and  that  deceased's 
r'lihcr  wi-i  w'tness's  under-agent,  so  he  must  have 
"fcr-:^"  :~.e  ra-iiiy  well. 

A<  :i  the  *:jTiiture  to  the  will  of  the  27th  there  is 
r :   T-zH  c;.ntndictlon ;    the  two  attesting  witnesses 
-^r.-t  f.iv  saw  hini  write  it.  and  a  witness  of  the 
:iTe  o:   Dtmpsey  says  he  often  saw  the  deceased 
»r.:i.'.  and  is  acquainted  with  his  handwriting,  anil 
twlitve*  the  signature  to  the  will,    though    Joseph 
is  5pe!Ied  with  two  u,  to  be  genuine,  and  to  be  the 
proper  character  of  the  deceased's  writing ;  no  one 
actiuainted  with  his  character  and  manner  of  hand- 
writing swears  the  contrary,    for    Mr.   Bannin  docs 
not  sav  he  was  well  acqM'iiited  with  it,   but  seem^ 
to  go  OD  the  double  s  alone,  because  he  says  he  saw 
btm  write  bis  name  •'  Joseph"  frequently,  but  never 
>iw  him  spell  it  with  a  double  s.     As  to  the  alibi  of 
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Ik-rgin,  the  only  evult'iice  is,  that  witnesses  say  they     „l^^' 

dill  nut  see  him  there,  but  they  hI)  left  early  in  the ., '^ 

orning  ot'ihe  27th  March.  Theevideneeof  Banniu      Kopwk 
_     .  .  .    ,  "■ 

VI  inodnitssihle,  and  it  is  alinust  the  strongest  affect-     Cabrolih 

ing  the  will  of  the  'i7(h.  Dauliiii  is  unworthy  ot' 
redit.  A  will  is  not  to  be  found  a  forgery  and 
witi]e«ses  pcijured  on  mere  suspicion ;  and,  throw- 
ing the  inadmissible  testimony  of  Mr.  Bannin  out 
of  the  case,  and  clearing  it  of  the  testimony  of  Doo- 
Un,  who  comes  forward  voluntarily,  avowing  hira- 
»elf  the  contriver  and  principal,  if  not  sole  actor, 
IQ  the  forgery  of  the  will  of  the  26th,  there  is 
no  sufficient  ground  for  pronouncing  this  will  of 
the  27th  March  a  forgery.  The  sentence  of  the 
Court  below,  which  could  not  bind  a  legatee  in  a  new- 
suit,  is  not  final  on  the  point  of  representation  to  the 
deceased,  because  it  does  not  declare  whether  the  de- 
ceased died  testate  or  intestate,  so  far  as  appean;, 
which  had  there  been  pleadings  it  would  and  ought 
to  have  done,  as  is  usual.  I  do  not  see  any  effect  the 
sentence  could  have,  beyond  branding  as  a  forgery 
the  will  of  the  27th,  but  on  evidence  such  as  I  have 
«ifa&crved  ui>on  ;  and  1  am  reversing  it  to  set  up  as 
well  proved  that  will  of  the  27th  March,  und  so  it  will 
be  open  to  the  p<irties  interested  under  the  different 
instruments,  and  the  next  of  kin,  to  have  it  decided 
in  a  regular  proceeding  whether  he  died  testate  or 
inte»lHte,  and  if  te&tate  which  of  the  papers  is  his  last 

will. 

It  is  argued  that  the  appeal  here,  so  fur  ns  re- 
spects the  admission  of  the  testimony  oi'  an  incom- 
petent witness,  or  the  lil^,  should  have  l)ccn  m 
merely  from  a  grievance;  but  there  can  be  no  apiK-id 
from  a  grievance  arising  from  an  act  of  the  Court  done 
after  the  assignation  for  sentence;    in  this  co&e  the 


die  day  of 

v^icii  dmr  the  hnr- 

no  time  f«  m 

X  «s  all  ^w  bearii^. 

:  vi£  «c  ^tii  3ifarch  to  be 

H  to  it  perjoRd. 

WlBlCU  prODCMUK- 

to  be  sufficiently 
be  haitT  or  Rsh 
fnCT  «t  tW  maw  of  fiifgn7, 
iadicted  mod  tzied 
of  the  Court 
ianom  iDJoiy 
tina  tbere  does  not 
cTidenee  d 
tfcrreftwe,  I  rercne  dw 
Tbe  TCTT  inteU^ent 
1  «fo  ^raided  there  ti^Kin 
-u  lar-;  Kta.  iftc  m*  cmr  ^die  imgnlu-coune  of 
-He  Mr=if«^  a  BK  ^modine  in  the  usual  way  oa 
i*c-auii:j?  Bill  wri=ea  oepo^icioQs.  and  in  proceeding 

•  nii.-'i7  ca;  ir;t;c  «  tie  sereral  testamentary  instru- 
iK!tr&  .  BiL  1  iL^ac  fuc^ess.  as  $oine  of  the  advocates 
mi.  zij^  i^2i£  s?  taRvbeiB^  no  written  allegatioDS, 
c  v^  •-1I  icaos  aSmt  Mid  mnch  coDsiderati<m  that 
;ie  7i^.-rsrf  Buse  of  the  case  and  eTtdence  could 
Ttf  r-iilK'Oec.  ^:c  v-«  tnztsmiss ;  and  it  might  eaiily 
iat:  ':«^n  c^tr'.'xktd  thit  the  paper  of  the  26tb 
;.•"  Mir:':  cic  z^x  cmtain  a  single  mention  of  either 
•f  :>tf  ir«-Ia=3-  or  any  bequest  to  either. 

I  cm   £:Te  no  costs,  for  all  the  confusion  has 
irs^E  by  :Se  Imepilarities  of  both  the  parties. 
"  No  :--r:h«r  proceedings  hare  since  been  taken  rcla- 

•  *i  !?  i-x  le^tum-ntanr  papers  of  this  deceased.] 
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jbatc  of  a  will  made  id  183()  was  granted  to     ih^dcpoi 


i. 

lion  of  one  »ub- 
•cribing  wil- 


fwmuel  Leitcli  in  January,    1841.       This    probate 
called  in  by   Illchard  Jameson,  who  soufi^lit  to 

'  _      "  ecution  and 

have  it  set  aside  on  the  grounds  of  there  having  been  «iiiicnt«af« 
a  subsequent  will,  dated  4th  January.  1841,  in  whicli  robomud  117 
he  was  uaiucd  an  executor  and  residuary  legatee,  [ulll^""  "'„. 
This  will  was  not  forthcoming,  and  the  question  iu  (^gf^'twnof 
the  case  was  whether  its  execution,  non-revucation,  i«iuior.  >\  «ur. 

AciBui  proof  of 
tht /attuni.     A 

U      i-or  the  last  wili._^r.  n  aiAer.  ^'l^TltU 

B     For  the  probate. — Sir  Henrtf  Meredith,  Bart.        '^fiH  •""" 

^H  MCflnd  tub- 

^H       Db.   IUdCLIFF.  ord«r,d  t,  tt.0 

^^KtIiik  is  u  suit  by  Richard  Jameson,  the  elder,  as  ex-     J^  pwhb 

^r  -11      !•    I         .   1     T  1  -.  .  1  .     nlio  hid  hAil  A 

Kccutor  ni a  will  ut  the  4tlt  Jutiuuiy,  loll,  to  prove  it  >.>ii.  umi  ud- 
^aa  revoking  a  prior  will  of  1831),  under  which  the  S'H'?"  "' 
impu<^najit  claims   as  executor.     The    testator  was  T"  '"'*'*'*"* 

•     "     _  for  caaMllins 

about  eiyhty  years  of  a^c  when  the  will  of  the  4th  ft.  »nd»»or- 

January,  1841,  is  sworn  to  have  been  made.     His  wu outainej ; 

family  at  his  dcuth  consisted  of  three  sons  and  two  o^' C!'^*btrB 

daughters,  but  another  son,  .Sinclair,  was  living  when  *^,j*^'  ** 

the  will  of  183G  was  made.     Three  executora  arc  hfW  "ot  10  iw 

■*iJf  iiie  of  • 
eoavielleB. 
Tbs  general 

}w{Hot(4e  i«,  Unl  KcriailwU  ooarkliM  ttmrnot  b«  udmlltwl  a*  proaror*  tut  tn  «  ti«il»it. 
The  !«••  or  dMnrliiMi  of  tbv  »iU  ruI  b«lii«  BilniHnl  cir(>rot«(J,  the  Court  rvfbM-il  loiir* 

pr«lMli  «( IU  eontMlt 


and  contents  were  sulliciently  proved, 
for  the  last  will. — Dr.  WaUer. 
For  the  probate. — Sir  Henrtf  Meredt/th,  Bart. 
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&^  CASES  OETBKMl.N-BD  IN  THE 

IM^        naaied   in   the  will   of  1836,   Leitch,   and  Messra. 
**•  -^^  M*  Dowel  and    Killen,  and  two  executors,  Samuel 


L4»9    JamnoD  the  elder,  and  John  Henrv,  are  alledged  to 
T,J^       hare  been  appointed  by  die  will  of  1841. 

The  will  of  1836  gare  nominal  pecuniary  legaciei 
to  hi>  children,  but  bequeathed  all  other  l^;acies  to 
his  ^rrand-children.  The  will  of  1841  also  is  swnn 
to  hare  giren  his  children  nominal  l^acies,  and  all 
the  rest  to  the  promoTent,  who  was  not  a  relative  or 
connexion.  In  the  schedule  returned  on  Samuel 
Leitch  proring  the  will  of  1836,  which  he  did  in 
January,  ItMl,  the  assets  appear  to  have  consisted  of 
£oO  due  to  testator,  secured  by  the  joint  bond  of  the 
promoTent  and  <Me  M'Uwaine,  on  which  the  judg- 
ment  was  entered,  and  £50  in  the  Balljmena  bank; 
so  he  must  have  disposed  in  some  way  of  the  rest  of 
his  propertT  left  to  the  grand-children. 

Another  difference  in  relation  to  the  two  omtrad- 
ing  irilU  is  that  the  will  of  1836  is  forthcoming,  but 
that  of  1 84 1 ,  or  any  copy  of  it,  is  not  produced,  but  it 
i!»  said  at  the  bar  to  have  been  lost  or  suppressed,  and 
its  contents  are  deposed  to  by  Samuel  Jameson,  pro- 
niovent'>  son,  who  deposes  to  its  execution,  and  attesta- 
tion by  himself  and  John  Henry.  The  promovent, 
to  make  out  his  case,  must  prove,  first,  that  a  will  was 
executed  by  testator  in  the  presence  of  two  attesting 
witnesses;  secondly,  that  it  has  been  lost  or  destroyed 
since  the  testator's  death;  and  thirdly,  its  substantiil 
contents.  As  to  the  mental  capacity  of  the  testator, 
it  is  not  impeached,  and  the  impugnant  has  contented 
himself  with  the  cross-examination  of  the  witnesses 
proihiced,  not  having  exhibited  any  special  allega- 
tion. 

.Samuel  Jameson,  who  says  ho  attested,  is  the  only 
witness  produced  who  states  himself  to  have  beoi 


present  at  the  execution  or  preparation  of  any  portion        1843. 
of  the  will.      The  substance  of  his  testimony  is,  that  '?^"^'  ^"^' 
deoeaseci,  on  the  4th  of  January,  1841,  sent  for  John     Jameson 
Henry,  who  was  a  sehoohii aster  and  barber,  to  shave      l^itcu 
htm,  and  afterwards  got  him  to  draw  his  will;  that 
when  he  was  so  drawing  it,  promovent  only  bein^j 
?nt,  witness  entered  the  room,  and  heard  part  of 
ihc  instructions  given  to  John  Henry  by  deceased, 
^ho  bid  him  make  himself  and  promovent  executors ; 
It  Henry  then  read  it  over  to  the  deceased,  who 
ipproved  of,  and  proceeded  to  execute  it;  which  being 
done,  Henry  read  it  again  to  deceased,  and  folded  it 
up,  and  gave  it  to  witness  for  safe-kcoping ;  but  the 
^cxt  day,  the  5th.of  January,  he  (Henry)  called  un 
ribic&s  for  it,  and,  having  got  it  from  him,  took  it 
';  and  being  applied  to  fur  it  afterwards  by  wit- 
ness, he  at  first  denied  he  had  possession  of  it,  but 
su1>sequently  adniiltcd,  before  Owens  and  others,  be 
.had  it  and  li>st  it ;  and  he  ( Sam iiel  Janusoii )  also  says, 
it  on  the  evening  of  the  5th  of  January,  when  de- 
based died,  about  six  or  seven  o'clock,  Henry  had  it. 
The  witness  then  describes  the  contents  of  this  will, 
Hwhich  he  says  he  read,  and  heard  read  twice,  to  have 
Hbeen  as  alledgcd,  and  says  he  saw  Henry,  the  other 
^nvitness,  atttesl  it.   Supposing  he  speaks  the  truth,  his  onc  wiumu  !■ 
^hestimony  without  more  would  not  prove  the  execu-  ^'  I"f "^'fT! 
tion  of  the  will,  for  under  the  rules  of  the  testamen-  «e«Bti(.B  oi  • 

■tary  Courts,  two  witnesses  are  rc<iuired  to  such  fact, 
or  one  witness  duly  corroborated  by  other  testimony 
I  or  documents,  and  the  Act  requires  the  attestation  to 
Bbo  by  two  witnesses.  The  second  alledged  witness, 
John  Henry,  also  the  alledged  drawer,  is  not  ex- 
amined; and  the  corroboration  of  Samuel  Jameson, 
thcpronioveiil'sson,  is  sought  to  be  shewn  by  (jeorge 
Owens,  a  lalwurcr,  and  if  be  does  not  corroborate  as 


^^hc  ii 
Hhst 

don< 

up, 
^_iiest  I 
^Bribic 

tiess 

suIh 
_^had 
Wut 


«« 


CA5ES  DETEUII»ED  IN  THE 


witB«w.  nir- 
robocvcil  b<  * 

«ta«B  to 
whoM  Jgct—eii 
AMbMigaeiicli 
■ckDowtrdgcd 
tbv  wilt,  u 

dFDCC  of  tb« 

fan  mm. 

TV  oth«r  U- 
tMiDf  witoeM 
need  not  be 
prodorcd, 
nnlcaa  called 
for. 


w  eke  will  bein^  daij  attested  and  executed,  and  ite 
mfwriTiiil  coatrni^  I  know  of  no  other  corrobora- 
tida.  To  the  lOlk  and  1  Ich  articles  of  the  additional 
ailegatwiQ^  W  anawcn  that  be  called  on  the  deceased 
the  dicv  be&m  he  died,  and  that  sitting  near  him  de- 
cesied  pot  ha  hand  on  his  knee  and  said :  '*  I  have 
-  Bade  mj  mH,  I  bare  made  these  pe(^^  well 
**  eno^h,  I  have  left  them  all  I  hare;"  on  whidi  Si- 
ia4ael  JaoKswo  said,  *'  As  tou  know  there  is  a  will,  I 
iiaii  read  it  to  too,"  which  he  did,  witness  lotting 
over  him;  wrtnes  aw  deceased's  name  signed,  know* 
in^  his  tuudwritiiig;  and  to  the  Gth  article  he  says  the 
ume,  and  that  be  ako  saw  the  names  of  the  two  sub* 
Kribing  wknesses  to  it,  though  not  mentioning  their 
Banes,  or  that  he  knows  their,  or  either  of  their  band- 
writings.  Samuel  Jameson,  however,  deposes  to  that 
Is  ako  appears  that  on  the  next  day,  and  before  the 
deceased  died,  John  Henry  got  this  will  from  Samoel 
Jameson  the  younger,  and  carried  it  away  with  him. 
Henry,  being  one  of  the  executors,  had  a  right  to  its 
potfijesision  more  than  Samuel  Jameson  the  younger, 
if  it  existed.  I  think,  therefore,  that  there  is  acorrobo- 
nition  by  Owens,  if  believed,  of  the  one  attesting  wit- 
ness which  would  be  sufficient  to  warrant  the  pro- 
movent  in  reading  the  will  if  produced,  and  so  proved 
not  to  have  been  cancelled  or  destroyed  by  the  testa- 
tor. There  is  no  allegation  exhibited  charging  fraud 
in  procuring  the  will,  or  incapacity  of  deceased,  the 
impugnant  confining  himself  to  the  cross-examination 
of  the  witnesses  of  promovcnt. 

There  is  just  sufficient  legal  evidence  of  the  exe- 
cution, and  attestation  by  two  subscribing  witnesses, 
though  the  principal  and  indispensable  one  is  the 
son  of  the  residuary  Iej;atcc,  who  was  with  the  decra- 
scd  all  ihc  time  of  drawing  it;  and  I  take  It  that  a  party 
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Ktlin;;  up  a  will  is  not  absolutely  bound  to  produce       1^2. 
the  second  subscribing  witness,  unless,  on  an  applieution 
^of  the  opponent,  he  is  ordered  by  the  Court  to  do 
bo.     I  therefore  consider  that  the  substantial  cunteutji 
■of  this  will  are  legally  proved,  and  must  be  received, 
pf  the  will  itself  is  lost  or  destroyed,  or  so  unduly  dis- 
posed of  that  it  cannot  he  read  by  the  Court,  and 
was  not  destroyed  bv  the  testator  himself.     All  that 
is  in  evidence  legally  is  that  John  Henry  the  school- 
■inaster  had  it,  and  admitted  he  had  lost  it,  which 
■could  hardly  be  contended  to  warrant  the  admission 
k>r  sccondaiT  evidence   of  its  contents  ;    if  it  be,  it 
'noiild  rarely  happen  that  an  original  will  or  codicil 
need,  tliough  impeached,  Sec,  lie  shewn  in  Court,  and 
nrould  render  forgery  easier,  and  lead  to  the  proof  of 
Icancelled  wills.     The  practice  and  law  of  these  testa- 
mentary Courts  has  ordained  plain  and  simple  modes  MoAvoim- 
of  enforcing  the  production  of  a  will,  or  ascertaining  a^l^'nota'^ 
its  destruction,  loss,  or  the  like.     This  may  be  done  "'_"•'»■■»«*'- 
by  articles  of  suppression,  which  might  be  exhibited  •iro'^tion.  iom, 
■on  a  proper  affidavit;  or  by  citing  the  party  who  had 
the  will  to  introduce  it,  and  following  that  citation, 
if  necessary,  with  a  process  of  contempt  for  not  doing 
so,  or  by  forcing  him  to  exculpatory  matter ;  or  if  he 
could  not  properly  be  so  cited,  not  having  an  interest 
the  cause,  by  a  special  monition  grounded  on  affi- 
davit, to  which  hemustgive  an  exculpatory  answer;  or 
relief  might  be  had  in  Chancery  on  a  charge  of  spolia* 
tion.     But  the  promovcnt  here  }\a»  pursued  another 
rourse,  namely,  by  indicting  his  ailedged  co'cxecutor 
■for  cancelling  the  will,  under  9  Geo.  4.  c.  6*^  s.  22, 
nvhich  provides  that  if  a  pei-son  shall  steal,  or  for  any 
fraudulent  purpose  destroy  or  cancel  any  will,  he  ahull 
be  guilty  of  a  misdemeanour,  under  pain  of  transpor- 
tation or  Hue  and  imprisonment.   The  indictment  wa$ 
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^^'       not  for  destroying  or  stealing,  but  only  for  concealing 


(what  is  the  meaning  of  concealing,  if  parting  with  ii 

jAuaoii     ^^^  ^^^^  p  ^.  ^Q  J  2  record  of  that  indictment,  on  whidi 

Lbitch.     appears  a  verdict  of  guilty,  is  offered  here  in  endenee. 

It  appears,  however,  on  its  production,  that  judgment 

was  not  pronounced  by  the  Court  in  its  omfinnatioD, 

.  and  instead  of  judgment  it  concludes  with  a  copy  <^ 

an  order  of  the  Court  that  the  defendant  do  at  his 

own  request  be  discharged,  on  entering  into  a  reco^ 

nisance  to  appear  atthe  next  General  Quarter  Sesnons 

of  the  county,  to  abide  the  judgment  of  aaid  Cooit. 

Arfeanier«   That  session  was  in  October,  1841,  the  next  would 

!ri!ur>rjHdc.  b«  in  January  or  February,  1842.  I  think  that  such  a 

WW twwpro-  record  is  not  evidence  of  his  conviction  of  that  ofoee 

It  DOC 


frtdnmof  tb«  in  which  the  promovent  vras  prosecutw,  as  the  I3di 
article  avows  he  commenced  die  prosecution ;  and  that 
a  criminal  verdict  is  not  to  be  proved  but  by  provii^ 
judgment  on  it.  Before  I  mention  authorities  on 
that  point,  I  have  to  observe  this,  that  the  citation  in 
this  cause  to  produce  the  will  was  served  on  Henry 
on  the  5th  of  October,  1841,  and  was  not  returned 
until  the  2nd  of  November  following,  and  yet  the 
indictment,  &c.,  were  on  the  18th  of  Octoh^, 
1841.  In  Fitch  v.  SinaWrook{a)y  a  verdict  of  pe^ 
jury  in  the  time  of  the  Commonwealth  was  not  rt- 
ceived  in  evidence,  as  Cromwell's  death  prevented 
judgment  on  it.  In  Lee  v.  Gansel{b)  Lord  Mans* 
field  rejected  the  record  of  a  verdict  for  peijury,  is 
there  was  no  judgment  on  it,  saying  he  knew  of  no 
case  of  its  admission  without  a  judgment,  became 
"  upon  a  motion  for  arrest  of  judgment  it  may  be 
quashed;"  and  so  in  Pitton  v.  Walier{c)t  even  ins 
civil   verdict.      I  think,   therefore,  that  no  convie* 

(a)  Sir  T.  Rftym,  32.  (»)  I  Cowp.  3.  (<:)  1  Stia.  1S2. 
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for  llie  allcdgcd  concealment  is  proved.  It 
is  strange,  if  the  schoolmaster  and  barber  were  visit- 
iujf  adversely,  Iiow  nn  executor  who  had  a  right 
of  possession  of  a  will  till  called  on  to  lodge  it  in  a 

L>$tameiitary  Court  or  produce  it  for  a  jury,  and  not 
give  it  to  Samuel  the  elder  or  younger,  could,  be- 
fore the  day  assigned  him  by  the  citation  to  introtluce 
it,  be  found  guilty  of  fraudulent  concealment,  and  it  ts 
more  strange  that  if  he  di<l  really  conceal  it,  and  it 

as  required,  that  judgment  was  not  prayed  in  terto- 
rtm  to  force  him  to  produce  it;  but  that  and  the 
next  session  have  passed  away  without  judgment: 
even  if  the  verdict  be  proved,  it  only  shews  conceal- 
Dient  at  the  time,  not  loss  or  destruction,  or  that  it 
cannot  be  made  forthcoming.  Another  opportunity 
of  getting  it  was  let  slip  also,  for  though  the  citation 
could  have  been  served  on  him  for  no  purpose  hut  to 
moke  liim  introduce  the  will,  which  it  directly  re- 
quires him  to  do,  no  process  was  issued  against  him 

T  not  appearing  wilIi  it,  not  even  to  such  an  extent 
as  to  call  for  his  exculpatory  affidavit. 

If  the  conviction  were  legally  proved,  would  it 
prove  in  this  Court  the  fact  alledged  at  the  bar, 
that  he  fraudulently  has  concealed  it?  The  cases  as  to 
ihe  effect  of  verdicts  for  offences  being  evidence  to 

ndt'r  witnesses  convicted  of  certain  crimes  incompe- 
petent,  or  even  to  affect  a  party  impugnant  personally 
in  a  personal  suit  against  him,  founded  on  the  offence 
itself,  such  as  a  conviction  of  a  man  for  bigamy  on 
which  the  personal  suit  is  founded,  to  get  rid  of  the 
second  marriage, — it  will  be  time  enough  to  aigue 
when  the  cases  arise;  but  the  question  here  is,  could 
the  conviction  of  Henry  for  concealing  a  fact  ma- 
terial in  the  contest  between  Jameson  and  I^itch,  be 
evidence  of  that  fact  for  Jameson  and  against  Leitcfa, 


Mkh.    Tenu, 
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^nrr  cspnuIlT  vherr  pmnoveBt  wis  die  prosecutor, 
w  k  wcmM  apyejT,  fl^f  to  me  the  conviction  as  evi- 
bnv  of  thii  fiKt  for  which  the  indictment  wii 
tr— gfat.  Tbe  genenX  prindple  is  that  a  cnmi> 
■d  cam-ncoaa  cannot  be  admitted  as  proof  of  a 
iaex  in  a  chil  nit,  and  that  appears  to  be  the 
gyinJOM  of  Sir  John  Xkbtd  in  Wilkinton  t.  Qmr- 
dm^  a ) ;  GAmm  t.  M*Carty(b)  is  to  the  sameefi«t, 
•■  tbe  groond  that  it  was  ret  inter  aHos  adOy  and  it 
wughi  hare  been  bad  on  the  testimony  of  the  interested 
partT,  «bo  would  so  give  evidence  in  his  own  caaae. 
So  in  Br^smtarortl  r.  Edward*{c\  Lord  Hardwicke 
repeated  it,  and  mentioned  HUiyard  t.  Cfraniham^va^ 
be  approved  of  the  case  where  proceedings  against 
parties  in  the  Cossistory  Court,  for  living  in  for- 
nication were  rejected  in  a  civil  case  where  the 
sentence  was  offered  in  a  trial  at  bar  to  shew  they 
were  not  married.  In  Hathaway  v.  Borrowed)  s 
criminal  verdict  was  rejected,  having  been  ob- 
tained on  evidence  of  the  prosecutor,  though  not  on 
record  as  such  ;  and  it  is  settled  that  a  conviction  for 
a  battery  at  the  suit  of  the  Crown  is  not  evidence  in  a 
civil  suit  for  the  same  battery.  The  principle  is  best 
explained  in  Greslev's  Treatise  on  Evidence(e) ;  who 
puts  it  on  the  ground  o(  public  policy,  as  well  as  of  the 
parties  not  being  the  same  ;  as  the  verdict  might 
have  been  found  on  the  evidence  of  the  party  setting 
up  the  fact,  or  some  one  suborned  by  him,  though  he 
himself  was  not  appearing,  so  the  party  might  be  cir- 
cuitously  giving  evidence  for  himself,  and  tbe  tempta- 
tion would  be  great,  as  his  name  might  not  appear  on 
the  prosecution.      I  think,   therefore,  that  the  facts 

(n)  2  Add.  152.  (6)  Cases  Temp.  Hu-dw,  311. 

Cc)  2  Ves.  24(1.  (rf)  1  Camph.  151. 

(*)  P.  328. 
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of  suppression,  concealroent,  loss,  ov  destruction,  are 
not  legally  iti  evidence;  indeed  tlic  citation  does  not 
assume  tUe  loss  or  destruction,  nor  does  tlie  allegation 
assert  it.  In  the  case  of  Davis  v.  Dari«{a)  evidence 
was  required  to  shew  the  loss  to  be  probable  ;  and  the 
recovery  is  tft  he  secundum  (lUef^aia  et  proliata  ;  and 
I  do  not  see  cause  sufficient  for  the  non-prnduetion 
of  the  allcdgc<i  will,  or  for  secondary  evidence  of  its 
contents,  which  is  not  received  until  it  be  shenrn  that 
better  cannot  be  had. 

But  it  is  contended  that  I  ought  to  rescind  con- 
clusion, for  that  I  should  have  a  moral  conviction  of 
the  due  execution  and  loss  of  the  will,  and  that  its  con- 
tents were  as  deposed,  and  all  fairly  transacted.  There 
is  one  circumstance  here  that  particularly  deserves 
notice;  tliat  thewUlappears,  on  the  promovent's  shew- 
ing;, to  be  prepared  by  the  party  benefited,  which,  as 
I'arke,  B.,  wlio  pronounced  the  judgment  of  the  Ju- 
dicial Committee  of  the  Privy  Council  in  Barn/  v. 
Jiu4lin(0),  says,  ought  generally  to  excite  the  suspi- 
cion and  jealousy  of  the  Couit,  and  its  vigilance  in  the 
examination  of  the  evidence,  and  that  the  Court 
should  be  judicially  satisfied  that  the  paper  expressed 
I  the  true  will  of  the  deceased.  In  this  case  wc  find 
Btlie  old  man  and  the  prumovent,  and  the  person  who 
came  to  shave  him,  the  only  persons  in  the  room  when 
the  preparation  of  the  will  commenced,  and  no  account 
of  wh:ii  led  to  or  passed  till  the  drawing  was  coming 
to  a  close,  when  Samuel  Jameson,  the  promovent's 
son,  says  he  entered,  and  heard  the  deceased  bid  the 
writer  name  himself  and  promovent,  then  present,  his 
executors ;  must  it  not  have  been  promovent  suggested 

tm  all  was  left  to  himself)  naming  the  barber 
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""^        'v-nnir-  bil  -v^i  »  whi.  «x^  pfwoitBt'i  son,  the 

nu«  ■nBdur  v-cu^  IVranKT  aad  ariiacT  re<}arred 

in*  snminn^sc  ic  t  jmnaosai  wmo,  or  luaie  ooe 
n  I  niTiK'  f:*^.  Evbi  t&tt  drwer  is  not  pro- 
nus^  nic  HL7  zie  tv>  sbbl  «e«  of  wbom  was  not 
c  iiiniK  -rui  oer  ir  ^wrms,  ^tA  0««ns,  the  cm- 
mm.  aOHursL  Bsvf  aeea  exaKhmi :  though  dut 
iiMiu'g  t.wij^  II  M»c»?Lci«g.  lumei,  fcc^  1  doubt, 
■inm  ii»  «iK*Iuiir  B  ar  vcita^  of  h»  ovni  buk, 
vit^nts:  m  sirnic  rrai.  fws  «iia  the  exaniner*!  a«nt- 

j^  E  HIE  lua  noL  33i«  ■mBOTCiiL,  knr^n^  in  JaBU- 
■7  ir-^K^osKiiaAtE's^iekbe  wsiwd,iboaUierre 
iu  zocioi.  n  rvnat  k  t£!£  Oenifaer,  nor  eren  indicttill 
Tnsa.  mi  aJsr  iia.ik»  ot'  tSe  dutioa  r  ami  it  is  eifB 
nnimriL  r  rttf  vniecaiMa  «crr  ■drene,  »  no  jodf- 
msn:  w  inmit.  TW  arhpolmiter  and  promoTent 
«E-!  ncimar  nr  ?«■%.  ^id  aD  premofgnt's  childm 
wfnc  -u  snuuL  ;j  iai :  aad  m>  motire  is  assigned  for 
rimr^fxtiiur  "^^  v^  exerpc  ^ax  in  the  indictment  no 
w  -Tilt-i  iiiH-  -" :.;  prfTiec-  hi*  gettine  the  propCTtr 
trr  ?"  c . '  3H  TerjccL  o-^j-ct  or  gain  is  imputed  to 
im.  T*.H  Tjry  iTtii^sce  •?<  deceased'^  declaratiws 
n  ir:ni':'»'in-:  *  ni.Tir  n?*ts  oa  the  same  witnesses,  t« 
jtfMif  I.*  icnk  W"?.!:  wv  the  deceased's  obligatioo 
11  7r:in«:'fT:':.  w*i.'-  w»*  to  be  paid  for  the  deceased's 
L>ir  LTii  ':iir.T^.  The  impugnant's  not  specially  al- 
ri'iiTTT^.  -naj  r«  rr:ai  the  sxallness  of  the  assets  or 
it:c-cr;»iij:T-;c   ;■'  ir.^  driver,  or  not  getting  id  the 

w 

I  ri:i>:c<i->caji,ii  she  w:ii.  ot  the  contents  ofwhirfi 
r-..---  J*  ::  .^^u  tvAeocei  but  I  only  sav.  that  the 
pr-:c:-;»sc:  irjtj  r'rued  in  proof  of  his  intention,  ind 
:'.L-.r  :*«  ether  prooite  zo  he  dtliTereU  oat. 
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Since  the  foregoing  pages  were  in  print,  the  Editor 
has  had  placed  at  his  disposal  the  Judgment  of  the 
Court  of  Delegates,  on  an  appeal  from  the  decision  of 
Dr.  Radclipf,  in  the  case  of  Furnell  e.  Stack- 
POOLE,  reported  at  page  247.  As  the  questions  de- 
cided appear  to  be  of  general  importance,  and  valuable 
for  future  guidance,  the  Editor  avails  himself  of  the 
present  opportunity  for  giving  them  publicity. 


FURNELL  V.  STACKPOOLE.  „}^^' 

Hit.  Term. 


Tbi9  was  an  appeal  from  the  dedsion  of  the  Court  of  Pre-  x^e  decision  of 

rogative,  pronounced  by  Dr.  RadcUfT,  in  Easter  Term,  the  Court  of 

Prerogative. 
*"•»•  reported  at  p. 

The  Court  of  Delegates  was  composed  of  Sir  W.  C.  '^J'  ««•'■'"/<» 

^  '^  The  law  of  ex- 

Smithf  Bart.,  Burton,  J.,  Torrens,  J.,  Masters  (/Connor  ceptions  rei 

,  rri  •  judicata  fully 

aod  iownsena.  consiiiured. 

For  the  appellant — Dr.  Steaks  (now  Sir  T.  Bart. ), 
and  Dr.  Stock. 

For  the  respondent — Sir  Henry  Meredith,  Bart.,  Dr. 
(now  J.)  Crampton,  and  Dr.  Keatinge  (now  J.  of  the 
Prerogative.) 

The  Court  being  unanimous  in  upholding  the  decision 
of  the  Court  below,  their  judgment  was  pronounced  by 
Smith,  B. 

JODGMBNT. 

In  this  case  it  devolves  on  me  to  announce  the  judgment 
of  the  Court;  and,  after  conferring  with  all  my  brethren, 
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CKSvpom  c^uMllil 
Boc;«kd  c<WM|Mtly 
it  0m^  to  bs  agitJ  or  ttvtnii 

oonpovMcd  M  tVCi^ 

Uk  natters  cantaiBad  »  the  fta 

>  vn,  W  ptwpeAj  exrrpdffv,  aaJ  ndkieat  t»  tmA 

•  bar;  ^li  jT "p. Mcomdlf^  wbetber,  aaeardnf  toil 

^ rf  p— dh^ >n— gj  in  oar  qiwritnal  Ccant,9^aif 

iMd  Uawtf  af  tW  {MvdoHre  topics,  vbidk  ke  iMiM 

a^  ■  Ike  ■■.T  of  priwnplory  csocfiUon ;  or  ■fcctfas 

■other  way  wis  open  to  him,  far  dtiif 

r  of  ike^  aee«c£^  lo  the  legitioulc  ud  ao^ 

oftkCowc 

of  bMjnlry  I  shall  kcrp  man  otIm 
ia  tl»  order  to  vhidi  I  km 
i;  and  awjwjy  pKnidng  tiin,  datlfik 
i^  tfaispleading^UiOttldappMrtobea* 
■  ould  be  ooMfthing  like  reftf 
■  hoUaf  tfcaikoaold  DotbecabaiittedioibrCMM 
ia  the  htm  of  aa  exoepdoa  ;  and  ibat  prmctioe  angbl  W 
ktU  M  aaaapaai  ili  piopn  itmtcs  if  ii  went  tbo  kagik  d 
is  d  «ao»  fHWMof  lo  plead  thai  which  appwwl»lo«i 
a  pfaaMda  chaneter  and  descriptioD. 

Nov  we  are  clearly,  i]mmi  principle,  ami,  ai  v*caa«m^ 
ipoa  aa^ontr,  of  opinwo,  that  the  matlera  coatibtdb 
As  I  uiipliwi  are  of  an  exceptive,  that  k  to  aiy,  of  aphi^ 
aUe  AeocriptioD. 

The  cHe  has  bcca  argoed  extremely  well  vpoa  ImA 
Bias ;  aai,  far  exanpk^  the  reasoning  of  the  Ust  adraeUr 
who  ^Awd  us.  Dr.  Stock,  raiwd  difficulties  wUcbii 
teqaited  mkdc  coosidention  to  remove. 

Perhaps,  howercr,  the  chief  amongst  tbeae  ABeoUn 
nay  be  put  aside,  by  nrcoUecUng,  that  the  exoeptioo  kotii 
not,  accurately  speaking,  a  plea  ret  jtuiicata  in  hu  <rfI^ 
inrescigatiou ;  aod  therefore  that  iu  goodneoa  and  lafiuii^ 
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at  triabie  by  the  same  tests  as  might  he  applimblc  to        1^30, 
~    a  kind  of  plenHing  whicti,  strictly  speaking,  it  is  not;  and     ^^''-  ?<■"«• 
lliat  we  are  not  thrown  upon  pn-cisely  the  same  inquiries, 
which  might  be  requisite  in  such  a  case;  inquiries  as  to 
whom,  and  whom  aloiie,  a  sentence,  per  se,  bound,  estopped, 
and  barred.     Tho  exception  here  is  rather  in  (he  nature  of  a 
pi^taiitisjSnita,  which  may  heal  together  difrereutfrom — and, 
where  it  n  not,   will  be  more  comprehensive  than — a  mere 
plea  reijnditttttE,    I  say  it  mny  be  essentially  different  from  n 
pkctkrtn'judicnttf,  for  I  lake  il  to  he  quite  certain,  that  there 
may  be  a  Usjiiiita  pleadable  in  bar  of  a  new  suit,  where  no 
finml  sentence  has  been  given. 
&      But  again,  where,  as  here,  a  sentence  has  been  had,  that 
Hseotcnce,  instead  of  being  merely  itself  relied  on,  as  a  sub- 
H«tmntive  and  sufficient  bar,  may  but  form  an  ingredient  in 
Hlrhat  I  will  call  a  Uijinita  defence ;  and  be  rather  induce- 
■lenc  to,  than  itic  gist  of  llint  defence.     The  gist  may  be 
die  acquiescence  by  the  now  promovents  in  that  sentence 
which  they  seek  inequitably  to  impeach ;  their  adoption  of 
Il  is  in  part  the  ba<ii<i  of  a  subsequent  adjustment  of  con- 
nected interests  and  rights  ;  their  taking  a  benefit  imme- 
dialely  under  such  an  adjustment,  and  consequently,  though 
more  remotely,  under  the  sentence,  whose  recognition  forms 
apart  of  the  basis  of  adjustment — voUntibusnon  Jit  injuria^ 
'     — ^nd  their  compromise  involves  assent  to  that  decree.     .SVn- 
Hfrirn/  commoda  derived  from  it,  and  therefore  sentire  delKtu 
Btffntf.      They  must  discard  it  altogether,   or  take  it  pr» 
HAono  tt  maio,  for  better  for  worse.     It  seems  to  be  a  first 
f  principle  in  jurisprudence,  that  a  person  shall  elect  whether 
he  will  take  benefit  under  an  act  or  instrument,  or  impeach 
it ;  and  that  in  doing  the  first  he  raises  an  estoppel  to  his 
attempting  to  do  the  second. 
■      Whom  docs  a  judgment  bind?    Parties  and  privies  to  that 
judgment;  and,  perhaps,  in  some  cases  and  by  the  rivil  law, 

I  those  who,  with  notice  and  opportunity,  virtually  declined 
to  offer  any  opposition. 
Whom  does  a  subsequent  compromise  and  adjustment 
bind?    Poetics  and  privJM  to  such  compromise  anil  nilju*it- 

mrnt. 
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BSioa^  ami  m^mxmeat. 

34uiiic_-    T*  ja  ■tqMenjtace  n 

«tnua.  mn  uiv  tb^  KMie. 
n:  A  agf  n  *#  nfcrif^^r  iomcJ  a  par- 

taef  smmt  -aiu  Menwa  t*  'iif*"'- 
i^'va  r  nac  ^-inriMf  iwc  iDE'cuuiiL'T  aeea  net  taCcr  Wm« 
*m;    r  aMi»  v  Kt  hub  im^ex.  vtaea  mezitteBCe>BJ 

BUHunuBttec  Ms^vRsi  jamo.  v:bnB  I  aar  Mppot  to  kare 

Jr  1.  jiajTHsr^  -axt  ttivr  mc  kiuwx  to  vvr  tcmponl  bv  ? 

Si      I  iuK-  A  mHff'  mu  K  Oic  oia^HM  asovnaees  of  tbe 

T9UM.      JdL  «nac  »  Aliw  liij:^Bfl&  raararrfiiB,  atoni- 

nmry   aauniMiiin  '      Auc  v^ib  «»»  it  bar?     In  kmk 

aL  2ac  voru  -  s  »•  TnifrcK  lever  ibaa  tkosewiM 

imraa^  n-  ne  ttuema  tamftvmiat,  or  wboae  daia 

^Ki  iiitaeT^'i  an  cuHK  TeMKiiiaace  fif  tbe  adjostMenl 
T  tti=i  -UH*  iiiu»  ittn^  1:  iii.j£»«i3  <»  some  decisioos  of  a 
Jt-iii3 — I  ini5  »_'  zi'rj-  -a* — ;7^ba]ul.  And  if  we  ue 
iiir  ^oii^dtfi   vni  uibu<jikfi-^  tstz  aost  bare  a  decenniu- 

iioi It  jinw  i '*irit:x  acC^rnciAiMKts  tbe  now  promorents 

r-^rt    iui~ii:-!s.   iiiii  iJf.'iM  ^ctnsif^Qi'  recodified  tbe  seoteoce 

5  ■  3ij  VL '  kf-  ^  72t3e*  rrv^^alindes  ia  the  proceedings 
(f  .■!.■  7--s-.'tr*»^"'"«  C-:«cru  vhicb  are  iofiisted  on, — eren  if 
uk-m  i"*!  IMVJ  m.rv  f^LnKa^UAi  tban  ibey  were,  and  if  tbey 
»  :-;  lii-M-;-!- — i  :■:  iz/iiT  tsDaiittce  woold  Seem  beMde  ibe 
-i~£>en:  riif^t'.'!!-  A  Mi^iseqaent  adaption  of  the  sentenre, 
i-iii  TK-iK-i:  ;>ir.re;  ^^der  socb  adoption,  might  set  up 
i^-i.---:  ::-i  jt-j.-v<«;^  Aseatence  radically  bad,  provided  no 
r-ai»;  :■?  ^i^_-'<-i'wi  C»i3:ed  ibe  sentenceor  adoption.  Jfor- 
7:4".  3t2<c  «>^*c±  a::opui>D  cure  all  mere  irregularities,  and 
3-.i*c  .^.•t'Ci^  y  *3ii  emioenlly  irregularities  of  mere  form. 
I:  -_ii  i- I*  --e  t#ere  were  per  se  liable   to  no  objection; 
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w#refordbl«  enoufj^b,  of  itself,  to  bind  concluBivi'ly  the 
present  promovcnts,  perbaps  tbc  exception  Iiere  migbt  be 
lazed  with  faultinera  on  tbis  very  account.  For  wby  travel 
into  matters  «ul»sfqncnt  to  the  sentence,  and  de/iora  the  rc- 
conl,  if  that  sentence  alone  conBtituled  a  »ulBcient  bar? 
Wby  thrust  a  double  or  multirurm  pleading  on  the  Court? 
Why  plead  tbc  timue  and  complicationn  which  amount  to 
a  lU  Jinita.,  when  the  case  raitted  a  simple  res  judicata 
bar? 

H  lint  here  the  sentence  was  introductory  to  that  Jmaii$ 
Concordia  on  which  the  pica  relie!i;  and  it  iw  less  the  sen- 
tence itself  which  the  exception  insists  upon,  than  that 
radGcation  of  it  which  the  subsequent  French  suits  and 
acts  of  compromise  involved. 

^m      I  have  not  been  insisting^on  what,  however,  is  no  imma- 

f  tcrial  ingredient  in  the  defence, — the  long  interval  of  Umo 
andacquieseence,betweenJuly,  18)7, and  November,  1828. 
On  the  other  hand,  I  have  been  aMuming  that  which, 
for  the  purposes  of  the  present  argument,  ought  to  be  as- 
Bumeil,  that  the  allegations  of  this  exception  are  all  true. 
We  must  as-iume  tbi«,  where  tbc  question  Ia,  whether 
the  party  excipient  shall  be  allowed  to  prove  them,  as  at 
the  |ieril  of  failure  he  undertakes  to  do. 

^  Asfltuning,  then,  the  exceptive  articles  to  be  all  proved, 
would  it  not  be  monstrous  to  say,  that  their  contents 
•hould  not  obstruct  the  priMecution  of  this  second  suit. 
TTie  rules  and  principle*  of  our  Courts  of  Equity  are  said 
to  be  derived  in  no  small  degree  from  the  civil  law.  Those 
rules  and  principles  we  therefore  might  expect  to  find  in 
the  Courts  which  administer  that  law  ;  and  it  might  seem 
strange  to  maintain  that  tribunals  which  so  generally  pro- 
ceed pro  aaluU  nnima^  should  not  claim  to  have  any  salu- 
tary bold  upon  a  suitor's  conscience. 

Now  where  wuuld  be  the  equity  or  good  conscience  of 
^allowing  the  present  promovcnts,  in  the  teeth  o(  all  which 
we  are  in  this  argument  bound  to  «iippo»e  them  to  hare 
ilone«  to  impeach  by  the  present  suit  ibe  sentence  of  1817? 
Would  it  not,  on  the  contrary,   Iw  unconscientious  and 


» 


nU.  Tertn. 

FCSMKLL 

p. 

Stacrfoolr. 


•«»- 


■p«?:r«aim 


msmaptt  Stat 


^-     lEfcl. 

.  r^sii^  1  'dUHUi  stOie:  kuuuis  suamscj  3»  tfKV  k 

:if    AiM^ts    ir  niimifTcy    ni    anitg   suf    "r 
„-     _  -ouuui  -■«™™""  HOC  lit.    r*  — "y-^    r:  urmr  ae.  aM 

iui     Tzui  lui  HHsans  nf  s^  vnaiec  Ssattmi  Iteca 

iiK  * '     miti-mi  cinat      tua  '3>tn^  an  ^  A>»F^pffL  M^eJ 
•11    :iH    imiLOittt  wiuzi  iucntirsi  laie  Tcvstfa:  one.  Baadr, 

...1    nic  HUul    nil  It:  u:ii]«tm  ~i  rcucv  k  .-3^^ya  liy  ■»\iA 


OTTiitnBT 
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to  iaqntc^  wWriif  x  sJ»  -acmm  He  ^sksb.  vaaniim 

titm  eieepd«c  yi— mug^  -rnio.  m  -tarn.  Jt-uiiiiiic  -n  ne 
eo^pwBiaioa  cbbl  x^  j^usae  3mwL  n  ib  iri~l  ,1.ei^  — 
■*  OmaU  ni  wEepiSM  az  b-riamn  m^  majKim  asnf-m  --^ 

gOB{/),   ^f^^  «f  S  lit  >.  UT  U  MI  leZOO.  -VnilSL.    liEIililtri- 

jast  aid  vcu-isombeic  ji.  .kv.  'Mtir^wr  ji  sm  wm-i  xtf 
tan^  k  BDJvi  n  r«c*!s:  ic  juk  kckhb-  v-uim  x  «  =1111- 
■i^Med;  and  he  eae»  t  wnxmoEMUr  la  ttfimmr  x  u  le 
■  kiad  of  Mjeza3»  Msnin^r  -ki  -a^  wofnuanr  anoxK 
the  {Jaxatift  acSiKL.  '*.ii>i2_  'i^itufi.  t£*::;na^  siiitca  21 
Strictaess  oc  Jav,  t*^  £3.*~>t  saiss.  amnuri  -v~^  n.  Iz 
■hort,  one  Me»»  u>  JukT±  tie  acitirrj  ic  iu  sinraityTa- 
ton  for  iMenie-^  tzja  «2;3c«ts  fc«es~  bocts-  «£ir«^  ii 
imeqwitabU  ami  oyainMt  '.rj^JKMM'.t  tx  %  tc^anz^^^T  tc  orrr 
OB  a  snic,  which  jcirsfcrlci  Ji'".  tsti  ifT&l  pccTec.  ■■^^1 
cbUUc  him  to  a  (ieeree,  Kaj  ^  htsTta  by  a  Krc=pcerT 
exceptioo,  or  |^ea  of  fnch  ^peciL  iiLc.::cr. 
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t^jfai  ofMiM  availing  hioiself  of  the  precii^re    topics  on         18-I6l 
"    ich  he  reals.  BiLTerm. 

Tbm  such  a  practice  has  existed  in  our  Irish  Courts  of      Fobsell 
^iril  Law  may  well  be  doubted.     Or  if  a  proceeding  before  v. 

;  Duigenan,  adverted  to  in  the  arguments  of  one  of  the   Stacipooli 
vocate*,  «hould  involve  traces  of  its  existence,  yet  the 
T  examples  given  go  more  strongly  to  demonstrate  that 
proceeding   l>y  exception  was  allowed  ;   and  tlie  over- 
of  the  exception  by  the  Del^ates  in  one  of  these 
ices,  in  no  degree  weakens  the  authority  of  that  case. 
wu  not  overruled  because  an  exception  would  not  lie, 
t  because  the  matter  of  that  particular  exception,  though 
ved,  would  be  insufficient. 

Still  more,  then,  mayit  be  doubted,  whether  hereoreven 
England  the  practice  has  prevailed  to  the  ouster  and 
elusion  nf  all  right  of  proceeding  by  exception.  The  [wo 
practices  are  Tint  necessarily  incompatible  and  repugnant. 
They  might  be  concurrent.  Eacli  apjilied  to  catrcs  which 
each  respectively  appeared  to  suit.  A  party  may  appear 
under  protest,  who  disputes  the  jurisdiction ;  but  1  do  not 
o\s  that  he  may  not  also  dispute  it  by  exception. 
The  judge  below  may  he  presumed  to  know  the  practice 
bis  own  Court ;  and  he  has  admitted  this  exception. 
II  wc  pronounce  him  to  have  been  wrong,  without  uu- 
lOrity  the  most  distinct  to  sliew  that,  in  every  case  indis- 
iminately,  or  in  a  case  circumstanced  as  this  is,  an  im- 
nant  can  no  otherwise  make  use  of  the  defensive  matter 
re  alledged,  than  in  the  way  of  a  petition  on  an  appear- 
icc  umlcr  protest? 

h  seems  approaching  the'confines  of  inconsistency  to 
rt,  that  certain  meters  are  exceptive,  and  sufficient  to 
institute  a  bar,  and  yet  that  Uiesc  matters  may  not  be 
■edged  in  an  exception. 

It  appears  bordering  on  illegality  and  injustice  to  moin- 
lin,  that  a  pica  in  bar  which  the  law  gives,  any  practice 
all  utterly  take  away.  Would  not  this  be  practice  abro- 
gating law?  What  follows  upon  pleading?  Proof:  proof 
iicconling  to  the  law  of  evidence,  excluding  interested 
witnesses  :  proof  which  can  be  compulsorily  obtaiue<l. 
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AWii  lO.  1  wooia  pralesi  a«i»la 
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of  ibe  iearDed  judji^  of  ibe  Pnnf»- 
ibe  lecood  of  Jan«,  bas  bceo  appcalnl  &m; 
dial  order  to  b«ve    bccD  a   perfictlj  ligkt 


TW  iiifJii  atwB  wbicb  U  refused  was,  in  fact,  lo  ais^ 
aad  caafoaiMi  two  eoorecs  of  piDCcednig ;  to  let  lb*  a* 
■tuHlf  Ifaas  adnitting  it  a  fpo<l  pleadiag,  vUtb 
nnr ;  to  obtain  Ware  to  answer  it  bj  ■•- 

meljr,  arepUcstion;  but  ooitosllowalbci 

to  be'wiowed  by  wbsi  repUariy  easues  upon  all  pleaifiii|^ 
^■dv,  tcg^  pnaf  *  "^  ^^  ^  obtaia  a  deturwimtiM 
wUA  angbt  be  mmtidim  oOe^alo,  but  wcwU 


M^a» 

itseira? 


Xbt  appBeatioa  soi^ht  lo  apply  to  tlie  «ait  itsel 
mam^  k^  pre&itory  to  tbc  instttuiton  of  that  sail}  to 
coafiBS  and  tbrow  into  Lolcbpol  summary  snd  plenary 
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oeedings,  sustain  pleadings  by  affidavits^  and  mix  up  the 
hearing  of  u  quasi  motion,  with  tlie  determination  of  a  cause. 
And  this  application  vaa  made  by  one  who,  neither  by  his 
process  nor  his  allegation,  bad  advised  the  Court  of  the 
previous  cause  and  sentence. 

We  are  of  opinion  that  both  orders  ought  to  be  affirmed; 
but  as  the  alledged  English  practice  may  have  led  to  the 
appeal,  we  affirm  them  without  costs. 


1830. 
HiL  Term. 
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B          ACQUtRSCEKCR. 

2.  A  parlji  who  calls  upon  another  hy 

H               Ste  ExcKmoN,  1. 

rilaliuu  (a  accept  or  refusR  admi- 

^^^              Intebvbnient,  1. 

niBtrntinn,  cannot  aflcrtrards  rlaiin 

^^^V           Jactitation, 

administration  for  himself,  in  prefe- 

^^^B            Parties,  4. 

rence  to  him  whom  he  has  cited,  if 

^^^K        Sm  Contract!!. 
^^^K                Evidence,  6. 
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qualified.     AVfin  v.  JVevin.       &6S 

3.  The  testator  described  a  legatee  as 
of  unsound    mind ;  the  Court  re- 

quired medical  certificates  of  the 
Bsnitj-  of  the   legatee  previous  to 

M        ADMINISTRATION. 

granting  an  adminislralion  to  him. 

ADMISSION.                             ^^y 

^E              Sm  Douicilk,  3. 
^B                    Mabbiaok,  fi,  11. 

I.  Le1ler>  of  ailuinUtration  granted 
Co  (hv  Miduw  of  ilia  decfluetl  wer* 
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thejr  are   to   be   received   against 

her  and  llie  deceased.     The  Court 

third  persons.    Ollty  t.  Oilrtf.  199 

confirmed   the  >dmiDtstralioat  on 

S.  Admissions  nr  ileclaralions  of  third 

proof  by  one  witness  of  a  tnarrUge 

persons  are  eii-Ienc«,  where  they 

clinde*tincly  rclebraicd  hj  a  clcr- 

constitute  pan   of  the  transaction 

(ryman  since  deceased,     hfgtjft  v. 

forming  the  subjrrt  of  iiHiuiry,  or 

irnvim.                                    325 

where  the  person  making  the  de- 

Ha  be  prra  tit^kh 
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The  queslJott  uT  itie  deUrauoBUon 

i  vf  ta  ftpped  from  ■  s«oteiK«  of  the 

CooiiMoijr  Cooft  i>  of  cedcsafticaJ 

I' jurisdiction.  CooJin  i.  Smiith,  io  o. 

243 
Though  it  is  ihe  dutjr  of  the  proc- 
lor  to  ent«r  sn  appeal  froin  b  6mi 
B«fitepce,  in  executor  la  oot  btmnd 

r»  proMcnte  it     i>»fy  v-  BrwJhf. 
591 
It   U  iaproper  lo  appeal  wiibout 
just  grouuds  duir  considered,  find, 

fi92 
APPEARANCE. 
Sit  Citation,  I,  t. 

ElCBPTION,  A. 

ATTESTATION. 
Sat  Etidbnck,  6;  7. 

ATTESTING  WITNESS. 

.SmEvidbnck,  U,  15. 
WiLi,  9,  13. 

An  execulor  hw  «  right  to  adduce 
evidence  lo  contradict  ibe  sajringg  of 
attesting  witiiewet  deposing  againil 
ca]>acity,  Parker  v.  Parker.     546 

2>  AtleslingviilDessea  swearing  agaiixt 
■  ihar  own  act  aro  uot  to  be  refused 
cieditt  but  are  (o  be  received  with 
jealousy,  aud  with  au  inclinalioo  to 
give  credit  lo  the  act  ralber  than 
the  dcposilluu.     Ibid.  547 

8.  Where  two  wllncuea  only  have 
beeo  produced  to  an  article,  alledg- 
iog  the  eiecutiou  aud  sile*latioa  of 
a  Willi  maitc  after  lit  January.  183^ 
hot  alledged  to  be  suppreuud,  aod 
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ATTORNEV. 
■SWWiml,  11. 

1.  A  derife  to  an  altorofljr  or  ageat  is 
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and  oot  perfect  or  binding  until 
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3.  The  ordinary  usage  as  to  the  term 
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■            CLANDESTINE. 

^^1 

^V            Set  MARniACK,  W. 

S«e  EVIDBNCB,                                         ^^^H 

^^^ 

^^H 

^^P          CODICIL. 

^^^H 

CONTRACTS.                            ^^H 

»^        SMWtix,2,  11. 

^^^^^H 

^^M 

Ste  CaPacitt,  3.                                     ^^^H 

B          COHABITATION. 

Mabriaob,  t,                                  ^^^H 

^^^       Sm  Mabbuob,  (f. 

1.  An  Act  iotrodudng  new  proVibi-             ^^^^H 

^^^L 

tions  against,  or  annulling  contracit              ^^^^H 

^^^       COLLUSION. 

before  allowed,  ihould  use  rsprets              ^^^^H 

^ft                 ^M  SiHTBMCB,  2. 

words,  or  such  as  imply  an  intention             ^^^^H 

^K 

to  extend  it  lo  coniracta  made  or             ^^^^H 

■           COMPETENCY. 

don^  out  of  the  territory.    Steele  v.             ^^^^H 

^B             Set  EXBCUTUK,  \. 

Bmddell.                                     23             ^^H 

^ft                    MaBRiACK,  so. 

^^^^H 

■ 

CONTRADICTION.                       ^^H 

H              COMPROMISE. 

See  pARTlBS,  1.                                     ^^^^| 

H              Sm  Elsction,  I. 

^^^^M 

H 

^^^^M 

■          COMPROMISSOK. 

See  pBBsuniTion,  G.                      ^^^^H 

^^^       Se*  Eucnotv,  L 

^^H 

§ 

^^1 
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CONVICTION. 
Sm  Evidbhgb,  16,  17. 

COPIES. 
Sm  Etidbhcb,  6^  G,  7,  a 

COSTS. 

Sw  Sbcdbitt. 

I.  The  priodple  of  illowiog  «mu  oot 
of  tbe  «Ute  to  the  next  of  kio,  is 
B0(  eoBfiood  to  CMM  where  the 
qoertioo  vifes  apon  tbe  ittte  of  the 
daeaned*!  papers.  The  costs  may 
be  giTNi,  wberever  it  U  proper  to 
Itriog  the  Batter  q>aciill7  before 
the  Covrt,  for  its  opinion.  Fmhi- 
hmgk  T.  Fmiritamgh.  36 

1.  Where  capacity  was  establiihed,  a 
party  aaiag  infirmm  ptmptrit,  who 
bad  called  in  probate  on  a  sugges- 
tion ai  incapacity  of  mind,  con- 
denned  in  costs,  and  the  taxation 
suspended.  GraMam  t.  FU^nUrkk. 

576 

3.  Where  the  absence  of  instrncliona 
for  part  of  the  will  not  read  over 
was  proved,  and  where  the  party 
principally  interested  look  an  active 
i>Mtt  to  the  prfparalion  of  it,  the 
I'ourt  gave  impugnant  costs  out  of 
the  Mtaie ;  but,  the  property  being 
Miull.  reeerreJ  the  moderation  of 
ihMt.  after  they  should  hare  been 
ijrteJ.  ai  l-eiween  party  and  parly 
.-nlv.     StttarJ  r.  Smotr.  615 

rorxr. 

St*  PLBADINO,  3. 


CREDIT. 
See  Attbbting  Wrm mb,  1,  S. 

CRUELTY. 
Sm  DiTDBCB^  1. 

DATE. 
Sn  Allsoatioii,  1. 

DECLARATIONS. 

8m  ADMMSIONa. 

Mabbiagk,  S^  G,  19,  80. 
Rbtocatioh,  I. 

1.  In  alledgii^  dedar^ons,  tbe  whole 
eooTeraation  aboald  be  ^ven. 
Smith  w.  Smith.  135 

%  Tbe  dedaratioDs  ■□  a  private  lae- 
morandum  book,  eoDtaining  a  re- 
cord of  deceased's  life  and  acttom, 
though  written  subsequently,  pre- 
ferred to  those  in  a  letter  written 
at  the  time,  which  might  hare  an 
object  in  deceiring.  Compttm  r. 
Compton,  430 

3.  Declarations  by  testator  of  hsriog 
been  forced  to  make  a  will,  do  not 
inratidate  it ;  but  may  become 
highly  material  in  evidence.  Pieny 
T.  Wutrof^.  536 

4.  Extra-judicial  declarations  of  mir- 
riage  are  evidence  valtant  f«a*- 
(am.     Co6*«  v.  GartUm.         535 

5l  Declarations  of  a  third  party,  wben 
adopted  by  the  party  to  the  record, 
are  the  same  as  if  originally  made 
by  herself.    Ibid.  536 

6.  In  ordinary  cases,  declarations  and 
admissions  of  parties  sued  are  the 
highest  eridence;  but  in  cases  u( 


^^f            INDEX  TO  TUB  PttlNCIPAL  MATTERS.                         Tll^^f 

irairitjr  otmunutge  it  is  otherwLi^^. 

DISCREDIT.                 ^^M 

Jlid.                                           536 

Set  Prbsumptiuh,  lit.            ^^^H 

Declaraliont  ofleslamentary  Iiiien- 

HOSBAND,                                   ^^^H 

tious  are   to    be  nrrutinised,   and 

MASRiAaR,  So.                ^^^H 

tbeir  tiiiccriiy  not  lo  be  fultji  re- 

^^H 

lied  on.    Steward  V.  Srtott:       621 

DrSCRETION.                ^^M 

DEED. 

See  Citation,                    ^^^| 

^^^^^H 

SmWux,  13. 

DISTRIBUTION.              ^^H 

Ste  Domicile,  9.                ^^^H 

DEFAMATION. 

^^H 

Set  Pbacticb,  3. 

DIVORCE. 

5^0  Pl-BADINO,    U 

DELIRIUM. 

1.  Words  of  menace  may  amount  to 

•Sm  Capacity,  6,6. 

cruelty,  and  be  lufficicni  la  found  ■ 

DELIRIUM  TREMENS. 

sentence  for  divorce. 

Sea  Capaoitv,  6. 

Though  the  sanity  of  itie  husband  be 

doubtful,  insanity  is  not  lo  be  infer- 

DELUSION. 

red  in  the  absence  of  defensive  eti- 

Morbid  dcltuion,  wli«l  it  if  ?   Wal- 

deuce  of  it.     Caiyenter  i.  Carpetu 

cu/  V.  AUeyn.                                   76 

Ur.                                             Id9 

DOMICILE. 

DESTRUCTION. 

S«0  JUBISDICTIOM. 

Se*  EviDBXCB,  9. 

Marbiagb,  I,  S,  3,  4. 

Prescwption,  9,  10. 

Spoliator. 

1.  Pending  a  suit  here,  an  executor  of 

Will,  3,  10,  18. 

a  will  not  in  auil  obtained  probalt 

of  it  in  EitgUnd,  where  the  deceas- 

DEVISE 

ed,  a  native  of  Ireland,  had  died ; 

S*t  ArroaNBT,  L 

and  excepted  to  lUis  Court  enter- 

taining the  suit,  as  not  being  the 

DIGNITY. 

foi-um  domicilii.     Change  of  domi- 

S$4  Election,  S. 

cile  not  being  clearly  ahewn,  the 

eaceptioii  was  overruled. 

DIOCESE 

Semifltf — This   Court,    ({pnerally,    is 

Sm  DoyiciLB,  6,  7. 

guided  by  the  deciaioo  of  the  Court 

JOBIiOtCTIONt  1,  S- 

of  the  (leceaAed's  domicile. 

The   lair  of  dumicile  in  such  eaaes 

DIRECTION. 

considered,  aud  )io»  domicil*  Bay    ^^^| 

Sn  SiaNtNO. 

Leclianged.  JSttrfonT.FuArr.  180    ^^B 

^^1 

rii 
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i.  VimAtUtom  fcOon  the  tes  ben 
rfTihi     AtlMT.  FuAer.      186 

3.Pra(t*Matto  nprMentatioii,aiMl  how 
far  the  fcr  lodi  dometiii  b  to  b«  ft>l- 
)o«ed  n  graBting  probate.  Ihid.  1 86 

4.  Hii^lini  of  "  domicae.'  Au/.  187 

6.  Hob  iIm  dowilo  of  origin  nuif  be 
chafed.    Hid.  188 

fi.  It  bciag  doabtJnl  whether  a  party 
lad  a  &Kcd  donicile  in  the  dioeetei 
the  Coart  gare  the  henefit  of  the 
doabt  to  the  partj  niog.  Coeptr  r. 
Cttftr.  388 

7.  It  bcng  evident  that  the  part;  had 
■a  filed  doaicile  oat  of  the  dio- 
ccM,  bat  «H  a  mere  wanderer  i 
that  hii  laat  place  of  abode  in  Ire- 
had  ««  in  the  diocea^  and  Uut  he 
«M  antding  the  procea  of  the 
Cowl :  it  wat  held  that  be  waecon- 

^  r  domiciled  within  the  dio- 
iLd.  3p9 

DOLBT. 

.*<(«  DoMtCILK.  6. 

WiLU  9. 

mnvEK. 

5ftf  Ewroci,  2.  3. 

1>KAWER. 
-■^.  Will.  I.4.o.  U. 

PKCNKEVNESS. 
St*  Cap*citt.  6. 

Srs    .'ISISPICTIPM.  I. 

nt\-TioN-. 

1.  Ill  ju  *Uv-i!on  l"»  i-om['romi>e  limi- 
ted Vi4  defined,  •here  the  conlir- 


matioo  of  the  dection  by  ibe  *a- 
perior  it  oppoaed,  tbe  comproniMon 
are  bound  to  diacloee  tbe  nunben 
of  Totea  for  each  candidal^  and  on 
what  data  they  founded  their  ded- 
aion.     Daly  w.  Wiimm.  630 

3.  The  node  of  Section  of  a  Dean  of 
Sl  Patrick'*  Cathedral  conndmd. 
Ihid.  645 

3.  The  person  nominated  by  tbe  Cb^ 
ler,  during  tbe  suspenuon  of  adig- 
nity  or  office  under  Ibe  4  &  5  Will. 
I V.  c  90,  a.  1 ,  to  perform  (he  acti  ud 
duties  of  such  dignity,  cannot  rotein 
the  Chapter  at  an  elecUoo.  JbHSii 

ENTRIES. 
S»e  EriDBHCB,  13. 

EQUITY. 

Set  Revocation,  1,3. 

ERASURE. 
Sm  Will,  15. 

EVIDENCE. 

Stt  AnuiXISTRATION,  I. 

Admission. 
Attesting  Witness. 
Capacity,  2,  4,  6. 
Declaration. 
Divorce. 
Election,  1. 
Hdsband,  1. 

Mabbiage,  5,  6,  7,6,13,14,16 
19,20. 
Practice,  1,  3,  4,  5. 
Presohption,  4,  7,  9,  10. 
Proof. 
Spoliator. 
Will,  1,2, 3,  4, 5,  8,  9, 10,13,14. 
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n  sTlfgftiion  pleading;  a  will  mnde 
under  the  Slatole  I  &  S  Vice. 26, 
eonliinH  merely  a  genera]  sver- 
nent  thai  the  dec«Meil  ri^tilly  and 
dulj  inado  his  will  "  in  prirsonce  of 
witaaMMi**  ia  depoeing  to  which, 
the  witncues  tialed  that  ihey  aub- 
d  their  names  in  the  lestalor'a 

eoce.     Held, — That  >iich  evi- 
dince,  being  c»scnliat  and  part  of 
tha  proofis  of  the  avermeni,  is  not 
■alra-articuUle. 
ii,  honcTcr,  prudent  to  plead  the 

i«l  matter.  ChamceUar  t,  FUm- 

2*  The  geiitenee  of  an  ccrlesiaitical 

I  Court  fnr  a  marriajjre  is  not  e*i> 
dencein  a  Court  of  law  in  a  suit 
for  dower.  Goodin  v.  Smith.  244,  n, 
Tbo  sentence  of  the  Consiitory 
Court  for  a  marriage,  if  unappealeil 
from,  it  eviilence  against  (he  par- 
tJM  or  persons  claiming  under  them, 
in  a  suit  al  law  retipecting  ihc  per- 
•onal  estate  of  the  husband,  but  not 
agliiiit  other  persons,  but  could  not 
be  pleaded  gpcciall;  in  reply  to  a 
plea,  of  ne  unque  accompU  in  a  writ 
of  dower.  11)6  question  of  marriage 
must  (here  be  referred  to  ihe  Bi- 
shop.   Jhui.  24a 

4.  Modes  of  secondary  proof  of  re- 
COfda.    FurntU  r.  Stacftjtooie.    S83 

5.  JudgmootB,  or  decrees  of  foreign 
Courts,  required  as  auxiliary  proofs 

W  only,  are  properly  put  in  evidence 
by  examined  copies,  authenticated 
by  (hu  erideiice  of  a  person  who 
compared  them  with  their  originala. 
Ibid.  38S 

^  Copies  of  foreign  notarial  aela,  au- 


h 


thenlicated  by  theatlestation  ofthe 
nolar)',  ore  adtniwiblt!  in  fridcncc  ; 
the  allestfttion  of  th«  notary  prortfs 
the  copies.  Fumell  v.  UlaeijXKie.  285 

7.  SembU — The  fad  of  the  person  al- 
tealing  being  a  notary  may  be  proved 
by  tbo  contents  of  the  documents. 
Ihid.  sas 

0:  A  compared  copy,  when  it  is  not 
shewn  by  any  other  evidence  than 
what  appears  in  the  copy  lliat  ihu 
original  cannot  be  produced,  is  not 
evidence.     Ibid.  269 

9.  The  lots  or  destruction  of  a  will, 
and  its  contents,  may  be  proved  by 
any  law ful  proofs.  Mu Hand  v. 
Ogilbs.  419 

10.  When  facts  are  proved,  amountiiig 
to  a  case  of  strong  suspicion,  addi- 
tiotinl  cvidonre,  in  proportion  to  the 
suspicion,  besides  the  mete  factum 
of  the  will,  ia  required.  Pierct/  v. 
Wettropp.  514 

11.  One  witness  is  not  suDicieni  to 
prove  a  wilt  conducted  by  the  agent 
and  parly  benefited.     Ibid.       621 

13.  Effects  of  extra -articulate  evi- 
dence.    Ibid.  631.626 

13.  Entries  made  by  way  of  commen* 
tary  on  an  ancient  document,  pro- 
duced from  the  proper  ruslody, 
made  by  a  person  having  no  in- 
terest, of  matters  within  his  own 
knowledge,  areBdmissibleetidence. 
Daiy  V.  WiUon.  GM 

14.  One  witness  alone  is  not  bufficient 
to  prove  the  execution  of  a  will, 
Jameson  r.  Ltitch.  ti86 

lo.Onealleiling  witness  corrobflrited 
by  a  witness  to  whom  deceased 
substc)ueDtly  acknowledged  ihe  will, 
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■          Mipporl  of  ibe  will,  his  comjiplencj 

!•  In  an  ordinary  Court  there  should               ^H 

^      WM  uliJGcteO  to ;  lh«  C'uurl  ovor- 

be  a  declaratory  judgment  of  the               ^H 

H      Tulad   ifae  objection  and  received 

desertion  of  an  appeal  by    lapse  of               ^H 

H      kit  evidence.      The   Uw   in  such 

th» JUlalia.  GooJin  v.  Smith.    2:i9               ^| 

H       c«Mli   uid  of  cx«M;iitors  itilermnd* 

2.  Dut  letters  remisaoryare  not  euen-               ^H 

H       diug  vilbout  taking  probate,  fully 

liol;  hut,  tembttf  they  aro  mjuireil               ^H 

H       duroised.     Ma^ira  t,  MarahaU. 

from  the  Court  of  dornitr  resort.               ^H 

■                                                          817 

lUd.                                                244                 ^1 

1      &  Ad   inltrmeddliog  executor  i«  re- 

B       Bponiiible  fu  hb  receipts  ami  acts  to 

rreiliton  and  legfttee*.     Ibid.    317 

FORCE.                             ^^1 

5«e  Dkclaration,  3'                    ^^^H 

^  S.  What  is  an  intermeddling  by   an 
■      eiecuior.     Ibid.                         319 

^  Generally,  an  executor  who  bas  in- 

^^H 

Stftf  Practicr,  6.                         ^^^^1 

lermeddlcd  cannot  renuiiiice;  but 

SUNTKNCB,  A.                           ^^^^1 

the  Ordinary  may  permit  bint  to  do 

^^^^1 

M.    Ihid.                                319 

b.  The  intermeddling  may  be  act  up 

5m  DoMiciut,  1.                     ^^^^^H 

wuosl  the  renunciation  by  a  lega- 

JnBISDtCTION.                            ^^^^^H 

tee,  or  by  the  opposite  parly,  when 

^^^^1 

the  executor  ia  a  party  in  the  cause. 

FRAUD.                       ^^^^M 

and  Mel(>  to  bo  dismitsed  in  order 

Se*  PRWUHPTION,                        ^^^^^1 

to  become  a  «itne«.     Ibid.    321 

vriiL,4,&,a.                ^^H 

^  EXTRA-AKTICULATE. 

FRENZV.                       ^^^H 

^^^^           See  EviDBNCB,  IS. 

&«  Cafacitt,  6.                   ^^^^^^1 

^^K             EXTREMIS. 

^^1 

^^B              Set  \f\xx,  9. 

Sre  MaRRIaob,  30.                        ^^^| 

V                     FACTUM. 

1.  The  ccidcnre  of  the  alledfted  hus-          ^^^^^ 

baud,  in  favour  of  the  Dijuriagc.  it         ^^^^| 

■    8**  EVIDBHCB,  10. 

Dot  admiMibls,     C&Mc  v.  Gartton,         ^^^^H 

1          MAantAOB,  fi,  7,9,  U,l€,  I6L 

^^H 

■         Wtu.,  8. 

9.  A  buiband  baving  entered  a  caveat         ^^^H 

^H 

againit  the  iuuing  of  probate  or  ad-          ^^^^H 

minutration  of  a  will  of  a  deceased          ^^^^^h 

^^H             Sta  Pt.SAD!NO,  & 

persou,  in  whieb  his  wife  was  named                ^H 

^^H 

eiecutru(|  the  Court  rcfuBed  him         ^^^H 

^^m 

liberty  to  alledge.    as  he  bad  not         ^^^H 

^^^^^  S^e  MARBtAOB,  11. 

auflicieiil  firiwdjade  intrreil  in  lbs          ^^^^H 

T»  nS  VKWCIPAI.  HaTTEKI. 


riL 


njEynTT- 


1*. 


IKPOETTlcm. 
Bm  PMfrriDfc  i. 

nsCAPACTTT^ 

a. 


DSCCniPETESCT . 

.to. 


DftCOSSIfTESCT. 

r.  s. 


pESFtlBmOK,  C 
TTs^  I.  IS. 

PKEtlKfTlP*.  i,  €l 

IXfTLUCTIOVS. 

W:i^:£.lS.  14,1". 

1.  iBfSTBttioB*  ftT  s  "-iU  miy  be  wg- 
uiird  m  Tirinui  wiys^    tatrtlovgh 

IXTENTION. 
Sn  Dkcl4»»tio>.  7. 

PKESCMmoN,  10. 

Will,  li  13.  14. 


iirrEBSST. 

Sm  Hcn-AVD.  2. 
DTTESMEDDLIKG. 

&C  EXBCTTOK. 

lyTEEBOGATOBICa 
ArWiLL,  IS. 

DfTERVENIENT. 

L  If  ft  penoa  entitled  to  interreM 
kaovi  of  ■  nit  and  penaiuaootlwr 
to  am  h  on.  he  camot  interreiw 
^UrjsdgfBent.    FmrmtU^.SttCk' 

ISSUE. 
Sm  Seccutt,  6,  7. 

JACTITATION. 
Sm  If  ABBUGB.  la 

1.  To  >  jictitfttioD  chu^  there  ire 
three  defences  svmilable;  «  deniil 
of  the  boasting,  ■  fact  of  muriage, 
tod  acquiesceoce.    BodloM  t.  Cow- 

356 

JUDGMENT. 

Set  Evidence,  16. 

iNTKRVBNtBNT. 

JURISDICTION. 

Sec  Afpbal,  1. 
dohicils. 
Exception,  5. 
Pleading,  2. 

1.  A  luit  by  the  wife  for  rcstilutioD  of 
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conjugal  right!,  where  ifae  husb&nil 
liM  left  the  country  and  has  no  fixed 
domicile,   m«y    be  brought  in  the 
Jm-um  of  hi»  lost  place  of  domicile, 
lere  b  no  tetnpornl  low  in  Ireland 
_     making  s  fixed  retidonce  in  the  dio- 
B    COM  requiiile  to  give  the  Court  ju> 
H    rbdiction  in  such   cases ;  ihc  Act 
P    S3  Hen.  VIH.  c.  9,  not  being  in 
force  here.     The  Canon  which  re- 
H     quires  that  no  persons  ahall  be  cited 
out  of  their  own  diocoie  does  not 
■jipl/  to  persona  having  no  fixed  ro> 
■     sidence.     The  form  of  citing  appli- 
cable to  such  cases,  where  personal 
Mfvirc  cannot   be    effected,    is  by 
public    edict.      CtK^>*r  r.  Cooper. 

f373 
.  The  Jurisdiction  of  the  Bishop's 
Courl  is  confined  to  the^rutn  ret, 
actually  or  constructively-  JM. 
3S5 
3.  A  contempt  of  the  jurisdiction  oF 
ibe  buhop  of  the  diocese,  in  the 
governmont  of  iho  Church,  it  an 
offence  of  a  strictly  local  character, 
and  only  or  peculiarly  cognicabte 
within  that  jurisdittioo ;  and  the 
party  so  oOendiug,  though  residing 
out  of  the  diocese,  may  be  cited  (o 
tho_^rufn  loci  deiicti.  iVu-on  *. 
The  Office.  390,  n. 

A.  Where  the  ofleocc  is  local,  the  ju- 
risdiction is  not  guidedby  the^rum 
rti.     Ibid.  39S 

KNOWLEDGE. 

Sn  Iktknviniknt. 
Pahtiks,  4. 
Will,  &. 


LAW. 

See  Marriaob,  15. 

LEGACY. 
Set  WlL^  fi,  7. 

LEGATEE. 
S«*  Sb.ntbncb,  9. 

•  LEGITIMACY. 

See  Mabbiaoe,  19. 

LETTERS  REMISSORY. 
Set  Fataua,  S. 
MabriagB,  11. 

LIBEL. 
Ste  Practice,  3. 

LOSS. 

S^t  EviDSMCB,  9- 

Will,  18. 

LUNACY. 

Ste  Presumption,  G. 

LUNATIC. 
Se«  Capacity^  4. 

MAINTENANCE. 
8**  Alimont. 

MARRIAGE. 

8*4  AOMINtSTRATION,  I. 

Allbdation,  a. 
Citation,  1. 
contbact. 
Dbclaration,  4,  6. 
eviobnce,  %  3. 
Husband,  I. 
Jactitatiom. 
PaBSUMPTKn*,  4. 


i«  a^ 


mm  •nlcMr«fWrUi^4pm> 

'  did  net  tmamt  hi 

ts  fitaM  At 

,fmtk^Kij  aHv  m^m- 

i»  nek  •  k^  artiM. 

{TO^mr  f .  JT  Am.  SM 

by  A*  I  &  "ne  Mfliiige  m  £k«  beiig  pnrci 

,  m^  1^  !*■■-  I      >k  pKHVpuon  of  b«  ana*  ■ 

bfowifiiiidHtii^.  iw:    «i 

t*.  TWfinfiiniiafrdlyw  sMlt 
«(  ay  Arcd  evi-         pvlific  tnd  onM^tacal,  to  niiMta 
mi  mttmi^        MaiaKe.     lUJ.  lit 
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t.  To  I78S,  t  •miMKeCoraaaRiige 
WW  obiwnod  ia  ibe  Caablwy 
Court  of  Dublio,  in  «  ant  far  ns- 
lilatioo  of  eowjf]  ng^ ;  «lach 
beiBg  «ppe«lMl  fiwH,  cfHii  ft^ 
CMdinp  w«r*bad  ia  iW  Ddifiti^ 
bdt  DD  final  onlcr,  ■>■!■■  ea,  or 
■Mtara  mBMnrj  eoaU  ba  inaad, 
PaaJiaf  tba  appeal,  tba  wovaa  a- 
eeuled  a  deed,  adisituag  ^e  was 
not  married,  and  releanag  (be  ap- 
pellant i  did  aereral  acts  aa  ^famt 
atUt  and  iDlaeqaefrtly  eobabited 
with  another  man  as  hit  aifej  and 
did  not  prefvT  htr  dsJms  aoder  tb» 
lonnef  man-iagff  for  aefcnO  yean, 
and  not  until  after  the  deaib  of  ihe 
•lUdgad  husband.  She  then  daioked 
tdminiatralioD  lo  him  aa  bis  widow, 
abtcb  the  Cottrl  rcAiacd,  prafarriag 
a  legatee ;  there  being  a  lerious 
doul>t  of  the  maniage  and  of  ihe 
aanlenro  for  it  being  in  forre. 

Tb«  doctrine  of  JiUaUa  ronsidared, 
•nd  how  a  cauaa  ia  a  Cotut  of  Ap- 
peal hecomca  deserted  by  their 
lapse.      Goodin  t.  Smith.  236 

IS'  No  release  or  agreement  between 
the  parties  can  dissolre  a  marriage. 
Ibid.  342 

13,  An  irrt^lar  and  dandcaline  mar- 
riage, celebrated  by  a  priest  in  holy 
orders,  commoDly  styled  a  couple 
b^gar,  since  deceased,  without  any 
wilneas  being  present,  between  par- 
ties who  had  preriottsly  had  inter- 
course, d»:rced  for,  on  eTidenco  of 
public  acknowledgment  by  the  hua. 
band  of  the  lady  as  bis  wifi^,  and  of 
her  general  high  cbaraclcr,  and  his 
aduiiisions  ofa  promise  of  marriage. 


mkm  II     iHaMBk.  thi^ 

14.  WW«  tW  Catt  of  cahbratWia  of 

■anacc  w  PToac<^  lettan  of  oroen 
■aad  sat  ba  piaiad,  aa  the  ootc- 

mmj  m  |iiiiiii  il  la  hafa  baaa 
perfcf  ed  by  a  taf  ileal  peraca. 
Ltfwyl  V.  QBntm.  32S 

15.  Tba  wurriagt  hem  of  trdaad  tba 

taaie  as  thai  of  EofUnd  before  the 
Actofl7&4.     Ihid.  332 

16.  The  bet  of  marri^e  being  proved, 
though  irragular,  iu  legality  ts  pre- 
•tuned.    IM.  333 

17.  Unsoundness  of  mind  allegad  as  a 
ground  of  ooUily.     JhiJ,  383 

!&■  lo  reply  to  a  charm*  of  jactitation, 
the  parly  complained  of  alledged  a 
Biarriagt  by  a  couple  beggar,  ia  pre- 
sence of  witneaicai  The  ideality  of 
the  pviy,  and  tba  nature  of  the 
ceremony  not  being  proved,  Ibere 
being  but  one  wiinose  depoaing  lo 
the  Jbctumt  and  no  suffirieni  evi- 
denea  of  reputation  or  cohabitaUon, 
the  Court  decreed  against  the  mar- 
riage, and  enjoined  ihc  boaster  to 
perpetual  silence.    Bodkin  *.  CWf. 

3&6 

1 9.  The  deceased,  during  lus  lifetime, 
made  conflicting  oral  declarations 
and  written  statements  aa  lo  thelo- 
gilimacy  of  a  son,  whom  he  had 
brought  home  with  hira  from  Ja«a 
afler  the  mother's  death.  He 
treated  him  with  afTection,  and  in> 
troduced  him  aa  hit  sun,  whilst  he 
treated  two  illegitimate  chihlren 
with  a  marked  dtlfi-iuiice  ;  and  the 
son  was  for  aomc  lime  iroaied  as  la- 


ROTAXT. 

OBUTEKAT10K. 

&n  Vuo,  la. 

OBSTRCCnoS. 
ONUS  PKOBA5DL 

ORDEIS. 
Sm  H  *■■'*?!,  14. 

OWITE*. 

&Rr  Pi«AOt<tG,  4. 

PARTIES. 
SwrrBjiC*,  1. 1.  3v  4,  A^ 
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.  If  a  suit  be  against  Uie  Ugitimtu 

answer  should  bo  euepled  to,  and           ^^^^^ 

contT^ictor,    the    pulici     whotie 

the  question  should  not  be  left  to          ^^^H 

righu  follow  uii)  depend  on  him  arc 

the  hearing-     The  Court,  however,          ^^^H 

i:bftrr«d.  J-urneU  v.  StachpooU,  263 

did  not  rely  ou  Ihem,  though  not          ^^^H 

fSmnhU — ll   is  not  euonlial  (o  cite 

excepted   to  [    but  looked  lo  the          ^^^H 

UlOae     deriving    under   deed  ntril 

answers  merely  to  lee  the  points          ^^^H 

of  kin,  where  a  surriring  next  of 

of  difference  between  ibem.     Ibid,          ^^^H 

kin  \t  cited.     Ibid.                    263 

^^1 

9.  Kules  lA  pixnam  should  be  entered 

^^H 

•gminst  parties  ciled  and  not  appeai- 

PERSONAL  ESTATE.                  ^^1 

iagt  in  order  that  (he  aentencemay 

S*l  EviDBNCS.  3.                            i^^^l 

twtul  Ihem.     ibid.                      3M 

^^K 

4.  Knowledge  and  acquietrenfc  may 

PLEADING.                          ^^M 

be  equivalent  to  ritini;,  and  actual 

privity  will  suffice,  instead  i^f  Ifgai, 

See  EviDEKCB,  1.                        ^^^^ 

10  bind  parlies  oot  cited,      ibid. 

^1 

269 

1 .  In  a  suit  for  divorce,  afker  a  primary          ^^^| 

pleading  baa  been  filed,  a  party  can-          ^^^H 

PARTY  BENEFITEO. 

not  put  in  an  additional  pleading          ^^^| 

Ste  Capacity,  7. 

merely  alledf^iitg  iho  same  occur-          ^^^^| 

Costs,  3. 

«nc«s  in  a  (lifTerent  manner ;  but          ^^^^| 

EVIDBNCB,  11. 

may  be  permitted  to  alledge  new         ^^^| 

PROor. 

matter  which  has  come  to  the  know-         ^^^H 

Will,  I,  4,  5.  7,  11,12,13,14. 

ledge  of  the  party  since  the  filing         ^^^| 

of  the  former  pleading.     BttUtr  v.               ^H 

PAUPEK. 

Butler.                                         56                H 

Stt  Costs,  2. 

3.  A   rephcaliou  to  an  exception  to          ^^^H 

the  jurisdiction,  for  want  ot  boua         ^^^H 

PENDENTE  LITE. 

noUAi/ia,  mu«l  set  out  specili>rally           ^^^| 

St*  AUHONY. 

the    nature  and  description  of  the          ^^^H 

property  situate  out  of  the  diocese         ^^^^| 

wherein  the  deceased  died,  whereon         ^^^| 

PEKSONAL  ANSWER. 

the  jurisdiction   of  the   Court  of        ^^^| 

1.  Personal  answers  may  go  into  all 

Prerogative   is  founded;   and  the         ^^^H 

matters  not  more  than  sufficient  (o 

diocese  wherein  the  property  waa         ^^^| 

place   the    Iransaclion    in    its  true 

at  the  lime  of  the  death  must  tin         ^^^H 

li|bl,  and  more  indulgence  is  al- 

lowed to  them  than  lo  the  deposi- 

^^M 

tions   of  a   witness.      MaxwtU  t. 

3.  DiBerencci    between     articles     in          ^^^| 

Mtuifttt,                                    29& 

pleading  in  ecclesiastical  Courts  and          ^^^M 

2.  Objeclionalilc  p«a»agc«  in  a  personal 

counu  in  actiotis  al  law,  ana    tha        ^^^| 

pR£»rMmoit 


ihatei 


■  MraHgigMttlbai 

CfCMMffW 

a.Tbt| 

famj  «nMd  bcfan  and  ilta*  i 

ipplr   to    C«M    Of 

4.Th.  iiiMiwuiuu  fer  ftK^ 
Ml  I      «Mi^g  froM  cobabiuiiov  aajiP 
iTMhM'  I      |ii  lift  Mil II,  or  adUMvl 
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h  other  u  nun  &nd  wife,  U  r«* 
noved  b;  an  admission  of  Mxua) 
iulercvurs«  before  morrisge.  The 
JiBCtMm  of  muri^  ntttt  then  bo 

^prertc^t  but  circunsUatultTidenco 
issuflicienl.  Maxiwll  v.  MajrtctU, 
302 
.  TheprfsuroptionoftheeonttDuanc« 
of  antecedent  insaniljiiTid  thelimita 
of  lU  spplication,  considered.  Ltgeyt 
».  O'Britn.  334 

6.  The  presumption  of  law,  which  pre* 
vails  in  caieg  of  lunacy,  doei  nol 
prerail  in  cBies  Dfioiportumly  and 
control.  Lor^TrimUtlony.O'Shte. 

386.11. 

7.  "Xhsfactwn  of  a  later  will  is  only  a 
prpBuoied  revocation  of  a  former 
one^  if  there  be  any  repugnance  or 
iDOOiiMslenry  ;  and  even  then  the 
pTMUnplion  may  be  rebutted  by 
evidence  that  Ihe  tealator  intended 
otherwise.    Btuteed  v.  JSagtr,  349 

8l  But  unless  the  later  will  contains 
noie  disposition  differing  from  the 
former,  Ihe  former  is  not  presumed 
to  be  revoked.     Ihid.  349 

ft,  A  will  traced  to  the  deceased's  po«- 
aeaaion,  and  not  found  after  his 
death,  is  presumed  to  have  been 
destroyed  by  him ;  but  that  pre- 
sumption may  he  rebutted  by  parol 
or  other  evidence.  Jtfariand  v. 
Ofithy.  407 

10.  An  intention  of  lettalor  not  to 
abide  by  a  will  in  tolQ,  may  raise  ■ 
presumption  that  he  destroyed  it 
himself)  hut  where  the  evidence  of 
irs  flilslance  is  positive,  the  pre- 
sumption  can  only  lend  In  the  dis. 
er«dit  of  the  wilDes»e4.    Ibul.  4IS 


PREVENTION. 

Se*  Revocation,  1.       '"' 
Will,  7. 

PRIVITY. 
See  EiCBPTiON,  1. 

iNTettVKNIENT. 
PlHTIKS,  4. 

Sbntbncb,  8. 

PROBATE. 

See  DoHicii.B,  I,  3. 
Husband,  S, 
Will. 

1.  Testator  in  a  codicil  directed  that 
certaiu  anuuiliea  "  contained  ia 
"another  list  which  he  would  give 
"  his  brother"  should  be  paid ;  pro* 
bate  of  a  paper,  aJIcdged  lo  be  the 
list  referred  to,  refused,  it  not  ap- 
pearing from  the  codicil,  beyond  all 
doubt,  that  the  paper  was  that  in- 
tended to  be  incorporated  in  it. 
Dicifum  V.  Dirkiom,  46 

PHOCTOR. 
•SW  ArrEAL,  2. 

1.  A  proctor  may  be  appointed  i^md 
qcia.  Rottkt  T.  CamiL  661 

PRODUCTION. 
Sm  Will,  IB. 

PROFESSION. 
Sea  MABBiaaB,  8, 10. 

PROOF. 

iSet  EvtDKKCB. 

Sbntbncb,  2,  6,  7,  8. 
1  -  Oegieo  ol  proof  retjuirad  from  a 


KE&lllLIlOCC. 


a. 

SLK.I<.tL 


J*  Vtti,  IS. 

iTo:*itt 


KTURJS 
**  Or  ATMS,  L 

KETOCATIOX. 

oiAeri  far  ■ntBg«aAcf«ib(«4r« 

•M  af  mkxh  he  ■»  prF«me4 
*»»^E    k   re«oaiioB.     Tbe  fre- 

frlBd.  er  ia  12]  iateotiav  ig  sent 
tW  kxiceei.  tbe  Coon  b«U  uat. 
nda^  the  St^vte  of  Fnwh.  iW 
^ctmcxMi  of  tbe  tesuior,  ii 
■w*  ^MtM  awretv,  did  bm  »(rt 
a  n-HwiiKH  of  the  «ul, 

T^  pcaofJet  of  p<^gUT  jpptotle  Iff 
KM^  a  cx?c  cvDBdered  kOid  daaa- 
»^,     JTn^;^  T.  Mmwuiii     133 

^  L«v  U  nrrocaijoc.     liU.         lie 

X  Ii  L^;  so  refief  could  b«  h»f, 
adies  tbe  pmeot^o  «□$«  &■?« 
6aB<L    /M:  140 

4>  La*  oi  tbe  ErdrsastiLaJ  Coiuu. 
Mi.  141 
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5.  The  heading  t  later  mil\  "  last  will" 
does  not  ri^vokf*  a  foimer  one, 
BvMtHd  V.  Eagtr.  ZhA 

RIGHTS. 
S«9  Nbxt  or  Kim. 

iROHAN  CATHOLIC. 
Sm  Habbuob,  8. 

RULES. 
Set  Pabtib*,  3- 

SANITY. 
\Be*  Administration,  3. 
Capacity. 
DivoncB,  I. 

SECURITY. 

1.  The  practice  of  requiring  accurity 
for  cotts  from  parties  in  ■  suit,  ta 

_  not  foanded  on  abnUact  justice  or 
■  prinripte,  but  must  depend  solely 
on  rule  or  precedent. 

Where  no  rule  or  precedent  could  be 

IriiOWD,  th«  Court  refuied  to  direct 
•ecoriljr  to  Le  gitren  by  a  parly  re- 
aident  abroad. 
The    proprioty  of  requiring  security 
for  cotl«,  and  the  origin   of  the 
_^     practice  in  other  Court!,  eontidered. 
P     FumtU  t.  StackpcoU.  S71 

9.  Origin  of  the  practice  a«  to  security 

»for  cofta  in  King's   Bench.     ibitL 
S73 
S.  Suae  in   Cooiaon    Pleaa.     Ihid. 

»74 
4.  Same  iu  Chancery.    JUJ.     S7& 


5.  Practice  as  to  security  fur  costs  in 
the  Ecclesiasiical  Coorts-  Fui-nell 
T.  Siofkjiaolr.  276 

6.  Applictilion  to  compel  promovemt 
lo  givu  security  fur  costs,  made  after 
issue  joined,  on  an  affidavit  of  the 
proctors  of  impugnaot,  that  they 
were  not  previously  aware  of  the 
promovcnt  being  out  of  the  juris- 
diclidii  of  the  Court,  refused  with 
costs. 

SembU — Such  appUcatlon  must  be 
made  before  issue  joined  on  the 
promovent's  pleading.  JLangan  v. 
lyAtxy.  277.  n. 

7.  Motion  to  set  aside  an  order  bad 
on  consent,  that  an  iinpugnant  do 
give  security  for  costs,  refused 
with  costs,  (lie  order  having  Irceii 
made  before  issue  joined  on  the 
itn  pug  nam's  addilional  allegation, 
nliich  iirst  put  forward  &  case  on 
hit  behiXt 

Semll« — An  impugnant  is  only  liabtc 
to  give  security  when  he  exhibils  a 
special  pleading  and  asfumes  the 
poatiun  of  plaintiff}  and  (lie  pro- 
morenl's  application  is  in  lime  if 
made  before  iuuc  joined  on  such 
■ped^  pleading.     Stub&er  v.  Slock. 

278, «. 

SENTENCE. 

•5<r«  Apmal,  1,2. 
EviDBNCB,  2. 
EXCBPTION,  I,  6. 

Mabbiacb,  II. 
Pabtiss.  a. 
Pbacticb.  6. 

I   1.  Where  the  thing  due  lo  sercril  is 
3ii 


^  ^^  <r  ;~  L  »  toad  srtTic*.  C*y"*  • 

SIGHT. 

?IG\fSG. 

e4  w«      I.  IW  Ktiai  to  anq^er  to  mgm 
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^Fnnder  the  Slat.  1  Vic.  c  26,  need 

TERM.                              ^H 

^B  fwt  b«  in  Words  or  Hrtling,  but  taitj 
^H  be  implipd  frrn  from  llie  decciued't 

;S!sr  Citation.                      ^^| 

^B  conduct,  »i>cl  the  ren  gttla.     Par- 
^Ba-^^-  t.  Parker,                             &4l 

TIME.                            ^1 
£m  Citation.                        ^H 

^h                     SHIP. 

^V            S«»  Plbadino,  4. 

1.  Id  cntnpiiliiigthv  lime  within  whitli 
a  suit  to  disannul  the  maniage  of  a 

H            SFOIJATtON. 

minor,  under  9  Geo,  II.  c.  1 1,  is  to 
hfl  commenced,  the  day  of  ihe  mar- 

^H           Ste  Dksthdction, 

riage  is  to  be  counted  inclutivelt/. 

^B                         EviDKNCB,  9. 

SteeU  V.  Snif/tMl.                               I 

^V                  Wit.L,  3,  10. 

2.  .SewWe. — When   lime    is    direclcd 

^^^B 

to  be  ronipuled  frum  an  act  done,  ur 

V              SPOLIATOR. 

sn  evpnt  happened,  (be  day  nherein 

^^  A  vpotiaiur  of  a  <riU,  deposing  to 

the  act  ia  done,  or  event  occur*,  i* 
(0  be  reckoned  as  inrftrntir.  Jliid.  7 

ttfi  dctlruction,  it  a  credible  witness, 

but  not  to  be  roti<^d  on,  eiccpt  u 

3.  But  ibia  ruEff  is   not  lo  be  applied             *^ 

Bguiut  himself,  and  lo  rorfoborkid 

where  its  ap|i1irat>on  is   found    to               j 

II others.     Maiiand  v.  Ogiibu,    418 

create  a  penalty  ur  furfeiluic,  orlo 

■ 

divest  a  rested  ligbl  or  inlerest,  or 

■            STATEMENTS. 

to  nullify  a  deed  or  ronlrnci  against 

^H           ^ff  Dkclabatioki. 

^K                         AOMIHSIUNS. 

the  intent  of  parlies;  or  where  it 
ia  fairly  lo  be  collected  by  the  Sla* 

■ 

tute  or  instrument  cunlaining  Ihe               1 

V                STUPOIt. 

limilaliun,  that  llio  iuient   niililnlea 

^K    5lff  Capacity,  5. 
^K            Phkavmptiok,  3- 

a^inst  the  indusve  computation. 
Ibid.                                         11 

VEHDICT.                          ^J 

H          SUBSTITUTION. 

Sn  EviDBNCB,  16.                          ^H 

^^^         See  \<\VLt  4. 

VIVA  VOCE.                      ^M 

SUMMARY. 

See  Phacticb,  d,4,  S.                ^H 

&»  PRACTKB,  1,3,  3.4.  5. 

VOLITION.                       ^t 

See  Dbclaratiun,  3.                   ^^M 

■                SUSPICION. 

WiLl^  la                             ^H 

^h             i9nr  EviOBMCB,  to. 
^^^^L             Mahiiiaob. 

^M 

^^^^^     Wim 

See  Elbctiok.                      ^H 

if  Ike 


L^fMST".     1    2.  •» 


.  t  It  11  j4  ii 


a*  Li* 


1  Tm  «a. « 

■<■>  UK  «■■  ^igii-t  ir  tat  aruKii^ 
■■C  a»  igm  II  :iM  isnsiir  IM 
«u«  iB^;   -.atjic  I  I'euoi:  unne-  r. 

-ai»«  nnen:i"fc.  «■:    m   iuifiirmr 
I— .hi'  iMinr  r"^*"'    "'  imltrairt   nf 
niinL    D*   n*'  ^'out    iii&upn:x^    iM 
•  il   ••»■  r>!-~f-r:  t:r      '"' C'i"i'^i  » 
inu.-.  ?" 

L  T-<;«;rr  m^at  l  r'll  aitz  '.ii-tv 
rstairiii  -  Ml  iti*  '.-Jot  n*  larnrinf 
III  •'il  anr  "*r    -:>">riii.   b?«  siru" 

•  »f  murt  iinn»;-ci   m;:  n.'<:  •i:-;.! 

Ct'tit  .    .Iter   vkiii   t    ,-if>r-f»fd   fn-. 

«'i:j.>;iu   nr;>;«'  :tr  tii;-*  it-p^t    ■'  •■•■•t- 


LTW 


TW 


if  k« 
md  U 

Ifar 

_    lieim- 

«.&it  179 

■  M  ■  vH  faoi^  prarad, 

itocap- 

tkm  tbe  10- 

tW  Co«t  it- 

<.  pvd 

tWsaJ;  aol  tf  kio 

Ibonud 

liiwiiwlbi*. 

•BC  »rt»ioad  ifat  k  «is  the  willof 

tiw  d«xM»d.  OaIi7  T.  Otfcy.    193 

4.  TV  -.fgg^a  w  perfectlj  opible, 

vic  unoc:  »;.  etmtroi  or  onder  in- 

fittei<:f  ;  nad  at>  mmitioii  lo  nuke 

L  wiL  Mai  'J>F  rsecsSoD  of  one  io 

UiTT*  i^ru  v»  cIpzHt  proved.  The 

drsw-c  cf  dkr  nD  profooDdeiL  «ho 

»iudur3e>d  tbe  excojtion,  uid  took 

rkarre  itf  ilw  puts  whca  execated, 

hen^  fur  faimsplfl  end  in   trust  for 

Kb   iDMbn',  ihr  oDirend  legitee 

nrnmei  in  it ;  xhe  immtion  to  nuke 

K*  lure  a  bnjoesa  io  tbeir  bvour 

dH  htsae  prorfd.  asd  there  being 

strottg  groaitds  for  mspectiog  fraad 

u>d  rooffurBTT.  and  tbe  substil utioR 

nf  K  dociUDeDl  not  ibe  will  of  the 

lestalor.  tbe  Coart  decreed  agsiuH 

ibe    vOl    propounded ;    the  OHUf 
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bstng  oo  the  agent  beneGled  to  re- 
move ttie  tutpicion  by  clear  and 
saliKrarlory  prour.  Gurt  v.  Gaha- 
gam.  317 

A.  A  wilt  or  legacy  being  wrillen  by 
the    person    benvQlvd,  absence  of 
I      fraud   and  knowledge  of  coolants 
niuHi  t>p  proved.     Ibid.  220 

6.  How  the  pretumption  of  fraud  may 
b«  rebutted.    Ibid.  221 

T.  Testator  was  'tolenlly  obstructed  in 
making  a  new  will,  by  a  party  de- 
riring  benefit  uniler  a  former  one; 

I  the  Court  held  thai  such  obstruc- 
tion does  not  affect  any  part  of  the 
fofmer  will,  ekcept  thai  which  gave 
■  Itigary  to  the  parly  wilfully  inter* 
rupting  the  testator,  which  legacy 
was  not  allowed  to  slaikd  as  a  psrl  of 
■       the  will.  Mngvirt  v.  Manhaii.  307 

8.  Testatrix  left  two  wills,  neither  in 

I  any  respect  contrary  to  the  other, 
and  neither  containing  a  residuary 
bequest  or  an  executory  appoint* 
nrani,  but  the  latter,  though  styled 
ber  last  will,  being  rather  codicillary 
to  lb*  former.  Tho  Court  decreed 
for  both  as  containing,  together, 
the  will  of  the  teaUlor. 
The  presumption  of  revocation  of  a 
former  will,  attsing  from  tin*  faclum 
of  a  later  will,  and  the  aduission 
and  effect  of  parol  evidence  of  In- 
tention, considered.  Hiute*4  t. 
E»g«r.  34ft 

9.  Twoof  the  attesting  witnesses,  both 
medical  men,  deposed  against  the 
capacity  of  an  alledgcd  Icftialor,  and 
accounted  for  their  alleslalion  by 
■laling,  that  they  belivvvil  the  will 
lo  be  fur  the  interest  of  the  decea- 


sed's family,  and  such  as  be  woultl 

have  inadoifcompctoul.  The  third 
witness,  who  was  also  the  drawer, 
considered  the  deceased  capable, 
but  enterlaiiiod  some  doubts.  The 
proofe  in  the  rase  were  confined  to 
the  direct  and  cross-examination  of 
ihese  witnesses.  The  instructions 
were  given  by  the  deceased's  wife 
and  sister,  and  were  not  shewn  to 
have  originated  with  the  deceased, 
who  was  then  in  extremit.  The 
Court  held  that,  tliu  cap&ciiy  being 
doubtful,  the  proof  wasinsufticienl, 
and  condemned  the  will.  Mtirphi/ 
V.  FiUgerald.  m* 

10.  Tvtiaior,  tu  the  year  lti25,  duly 
made  a  will,  in  the  prtseuce  of  wit- 
nesses. In  1834,  shortly  before  hi« 
Heath,  be  gave  instructions  for 
another  will,  but  died  without  com- 
pleting it,  and  the  instructions  were 
refused  probate  as  being  incomplete. 
Neither  the  original,  nor  Any  draft 
copy  or  note  of  the  will  of  l^'ib  was 
furthcoming.  Thv  execulioti  wm 
duly  proved,  and  three  persona 
swore  that  they  saw  and  read  the 
original  will  aAcr  the  lestalor^s 
deatli,  and  deposed  from  memory 
to  the  contents  of  that  will,  which 
contained  limitations  of  freebold 
mate,  as  well  as  boquests  of  perso- 
nal pr»))erty  ;  and  one  of  them  ad- 
milled  ihal  «he  had  destroyed  it  for 
ft  particular  purpoee.  Tlie  evidence 
of  these  witnesses  being  consistent, 
and  corroborated  by  circti  instances, 
though  they  differed  in  their  ac* 
counts  of  the  contents,  tbt  Court 
decfMd  for  tbs  conienla,  as  gtien 
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hj  the  depositions  mmt  worthy  of 
credit.  An  ejcrtnienl  «u  tfter. 
wards  brought,  uid  iho  jury  feand 
fof  tl>«d««iM«.  Mm'Inttd^.Ogithy. 

405 
1 1 .  A  codicil  prvpved,  uid  ili«  eieca- 
tbn  coaductcd  by  ihe  parly  princi* 
ptily  henefiied,  who  vu  kbo  the 
attorney  or  the  tevtatrix,  «  fi«noo 
of  kdvMced  yem  ud  impihred 
sight,  nu  read  nter  to,  and  duly 
exoculud  by  her.  It  wn  styled 
**oiily  oo'licil,'*  and  dewribad  the 
drawer  u  "my  eiocutor  and  resi- 
duary legatee."  This  codicil  was 
eoniended  la  revoke  a  furmer  one 
ofa  difTorent  nature. 
The  words  being  equivocal,  and  such 
as  niigbl  haTc  cM-aped  ihe  te*talur*a 
iiolir«i  the  Court  decreed  againat 
such  parts  aa  benefited  the  drawer. 
Cnrr^  ».  CarnU.  434 

13.  The  teslatur  had  great  difficulty 
in  cipressiiig  hii  ideas;  his  mevory 
of    tutnes   was  at  limes  f]uite  de- 
fective, and  he  frequenlly  could  not 
convey  liis  meaning  ;  butwheosuc- 
cessful  in  doing  so,  with  ibe  assist- 
ance of  sign*  and  Bgures,  his  ideas 
appeared  ralional  and  the  tnind  un- 
impaired :  he  took  pleasure  in  read- 
ing, aod  in  literary  pursuits.     TIte 
instructions  for  the  will  were  ob- 
tained by  JnterrogaloHas,  to  which 
the  tesUtor  replied  by  gestures  or 
tnonotyllables,  aided  bj  a  fivrnMr 
will  and  codicil ;  ihe  party  chiefly 
benefited   being   present,   but  not 
active  In  the  preparation.  Capacity, 
iiitenlion,   reading   over,   and  due 
eseculiou  being  proved,  the  Court 


decreed  for  Ibe  will.     Fairil' 
V.  PmrUough.  469 

13.  ?i  will  baring  the  eflSeel  bf  np- 
portiog  deeds  of  a  ftn«picious  nature, 
obtained  under  suspicious  circom- 
stances  from  a  person  of  very  ad- 
vanced ^e,  of  a  confiding  and  nn- 
retisting  ificposition,  in  favour  of  a 
coofidential  agent,  who  was  present 
at,    or    conducted    tfae    preparition 
and  raectitioQ  of  the  deeds  anil  will, 
aod  whose  wife,  agrand-daugbter  af 
tha  dereaaed,  waa  Urg«ly  benefited 
thereby  I  eaeoftbe  aiteumg  wit< 
neaea  being  incapable  ufgitingeri- 
doDce,  and  iho  other  miMBs,  afcs 
was  also  the  drawer,  being  unsop- 
ported    by  any  corroborating    nvi* 
deoce  ;  there  being  an  unaccouDltd 
for  departure  from  amecedeai  tt»> 
tamenlary  inlentJunt  and  acts,  aad 
no  previous  declaration  of  inieolioa 
or   sub»e<)uent   recognition;    con* 
demned  for  want  of  proof. 
Another  will  prepared  from  instntc 
lions  given  by  a  son  of  decea^d, 
largely  benefited  thereby,  the  evi- 
dence   of    intention     and    vohtii»a 
being  defective,   and    there  being 
•ome  evidence,  froin  a  letter  wtiiiia 
by  deceased,  of  control,  condeinneil 
so  far  as  it  benefited  the  parly  who 
obtained  it,  iho  other  parts  being 
enlalilinhed,  though   the  whole  eilt 
had  been  read  by  deceased,  Pitny 
V.  %Vattropp,  49& 

l4.The  attesting  witneaMs,  the  soUdior 
and  the  medical  atleadaol,  deposed 
(0  deccased^eincapadtjr:  Ibe  law  In 
■ucb  case*  fully  considered.  Tlie 
will  ■■»  procored  by  a  party  largely 
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beneGleil ;  wu  in  sonto  respects  in- 
officiuus,  Slid  conlrar^  to  previouftly 
dectsred  inientions ;  iiwtructions 
and  inl«nli»n  were  noL  folly  proved ; 
tbc  erideiKC  of  capacity  was  con- 
Srcling ;  and  though  reading  over 
la  ihc  deceased  was  proved,  there 
WHS  no  eviHence  of  his  having  un- 
derslood  the  will.  Under  these  ctr- 
cumataoces  the  Court  decreed  for 
intettacy.  Parker  v.  Parker.  641 

I5>.  After  the  execuliou  of  a  will  made 
subNe<]ucnt  (u  ihe  Isl  of  January, 
Iti^H,  the  tcttator  caused  certain 
words  to  be  erased  and  others  to 
be  lubttiluled,  but  did  not  eiecule 
the  alterations  as  required  by  the 
Statute.  The  Court  rejected  the 
words  substituted,  and  restored  (he 
words  oblileratsd,  and  decreed  fur 
ihe  will  as  it  Mood  when  executed. 

Semite — A  total  erasure  or  oblilora- 
tiotit  not  eieculed  or  attested  as  the 
Siaiulo  requires,  where  uo  other 
wordsare  substituted,  does  not  effect 
a  revocation  of  Ihe  words  oblitera- 
ted ot  erased,  unless  proof  cannot  be 
given  of  wjiai  those  words  were. 
White  r.  Grier.  603 

16.  Testator  executeil  a  will  and  two 
codicils ;  and  subsequently  execu* 
ted  another  will,  carrying  out  the 
provisions  of  ibe  former  one,  and  a 


codicil  referring  to  the  prorisiona 
of  both  wills.  The  Court  granted 
probate  in  comnon  form,  of  both 
the  wills  and  the  three  codicils,  as 
together  coDtaiaing  (he  last  wilt  and 
leslament  of  the  deceased.  In  the 
Goods  of  Henry  Cots  Sowtn,  tU- 
croKtl.  609 

17.  Capacity  of  mind  of  testator  being 
eatahlished,  and  inslnicliont  proved, 
reading  over  is  not  necessary  ;  but 
if  it  be  proved  (hat  intlructions  were 
not  given  for  any  particular  part  of 
the  will,  and  that  it  was  not  read  to, 
or  by  the  tesutor,  the  Court  will 
not  idmit  such  parts  to  proof. 
Steward  1.  Snote.  615 

18.  Modes  of  enforcing  the  production 
of  a  will,  or  ascFrtainingits  destruc- 
tion, loss,  or  the  like.  Jamenn  w 
Uitch.  6fi7 

WITNESS. 

Set  ADUtNISTRATION,  1. 
ATTSmNOWlTKEM. 
EVIDSNCK,  11, 14,  \b. 

exbcdtok,  1,  s. 
Spoliatob. 
WiLW  9. 

I.  It  ia  most  improper  to  interfere,  in 
any  manner,  with  a  witness  whilst 
uuder  examination.  Butter  t.  But- 
tM-.  04 
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